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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_________________________________________________________________ X
VALDINEI LOPES and EDISON NARANJO
On Behalf of Themselves and All Others
Similarly Situated,
Plaintiffs,
ORDER
-against 16CV 6796 MKB)(RML)

HESO, INC., HAVANA WIRING & ELECTRICAL
CORP., QUALITY USED ELECTRICAL
EQUIPMENT INC., EMPIRE ELECTRICAL
SOLUTION INC. and HERNAN F. SOCARRAS
a/k/a FRANK SOCARRAS

Defendants.

LEVY, United States Magistrate Judge:

In lieu of a motion for conditional certificatiothe partiesn thiscombined Fair
Labor Standards Act and New York Labor Laetion requesthat the court provide rulings on
several points of disagreemengegStatus Report requesting rulings, dated June 20, 2017
(“Status Report”)Dkt. No. 22.) The parties raistour legalissueswhether (1) the recipients of
a court-approved notice sholld determinethased ora three or six-yearnoticeperiod (2) the
properdate for calculating the lodkack period is the date the complawas filedor the date
notice is issued;3) defendants should be required to post notice in conspicuous areas in the
workplace; and (4& reminder notice may be serftor the reasons stated beldwpnclude that
(1) a sixyearnoticeperiodis permissibleand serves the basterests of judicial economy in this
case so long ashenotice iscarefully crafted to minimize confusion amopgtential class
members(2) while the datanotice is issueds typically usedo calculatehe look back period,

the datehe complaint was filedhay be usedo ensure thaiotential plaintiffswhose claims
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may be eqtiably tolled receivenotice; (3) defendants may indeed be required to post the notice
in conspicuous areas in the workplace, includiregcorporate offigeand (4) a reminder notice
may be sent, so long as it contains a disclaimer stating that thenedhberencouragesor
discouragegarticipation in thecollective action.
BACKGROUND

Plaintiff Valdinei Lopes initiated this collective and class action under the Fair
Labor Standards Act ELSA”) and the New York Labor LawYLL ") on December 8, 2016.
(Complaint,datedDec. 8, 2016, Dkt. No. 1.Plaintiff Edison Naranjdoecamean additional
class representative on June 7, 2017. (First Amended ComgditiedJune 7, 2017, Dkt. No.
20.) Hess, Inc., Havana Wiring & Electrical Corp., Quality Used Hieait Equipment Inc., and
Empire Electrical Solution Inc. are domestic business corporations whospal place of
business ist 3036 4F' Street, Astoria, Nework, and are allegedly atlirected or controlled by
Hernan F. Socarras a/k/a Frank Sazsur(d. 11 26-76)! Plaintiffs allegethatthey were
employed bydefendants as electricianadworking foremen, and were paid on an hourly basis.
(Id. 917 4,6.) Plaintiffsseekto representhemselves and all similarly situated current and former
electricians andvorking foremen who opt intthe action pursuant to 29 U.S.C. § 216(b), to
remedy FLSA violations(ld. § 8.) Paintiffs also seek to represent an opt-classpursuant to
Fedeal Rule of Civil Procedure 23, to remedy NYLL violationgd. §] 9)

Following a premotion conference on plaintiffs’ proposed 8§ 216(b) motion, the
parties asketbr rulings onseveraissuesn order to obviate the need for a formal motion for
conditional certification and allothemto finalizea stipulation for preliminary certification

without further court intervention.SeeStatusReportat 1) The issuesequiring rulingsare

1 Hereatfter, the corporate defendants and individual defendant will cedlisciie referred to as
“defendants,” while the two individual named plaintiffs will be referred to aaripffs.”



whether (1) the recipients of the court-approved notice should be determined based on a three-

or sixyear notice perigd2) the proper date for calculating the look back period is the date the

complaint was filed or the date notice is issu&ldefendantshould be required to post the

notice in conspicuous areas in the workplace; and (4) a reminder notice may bé&sent. (
DiscussioN

A. Time Period to Be Coverday Notice

The parties disagree as to whether the conditional certifitatid the mailing of
a court-approved notice should encompaseeyear or sixyearperiod. (d. at 1-2.) The
FLSA has a thregear statute of limitationsyhile the NYLL has a six/ear statute of
limitations? Compare 29 U.S.C. § 255(a) (thrgsar limitations period for willful violations),
with N.Y. LAB. LAw 8§ 198(3) (sixyear limitdions period. Plaintiffs contend tha sixyear

notice periodis appropriate, but acknowledge a split within the Second Circuit orsthig®

2The FLSA statute of limitationdoes not settléhis question because tleertification andhotice
process i| courtcreated device, authorized §y216(b)but not required by itSeeBraunstein

v. E.Photographic Labs., Inc600 F.2d 335, 336 (2d Cir. 1978) (per curiam) (“Although one
might read tke Act, by deliberate omission, as not providing for notice, we hold that it makes
more sense, in light of the “opt-in” provision of § 16(b) of the Act, 29 U.S.C. § 216(b), to read
the statute as permitting, rather than prohibiting, notice in an approgeaisde . . . this holding
comports with the broad remedial purpose of the Act, which should be given a liberal
construction, as well as with the interest of the courts in avoiding multiplicityitst"$internal
citations omitted) The Supreme Courtalb heldhat “Section 216(b}¥ affirmative permission

for employees to proceed on behalf of those similarly situated must graputthéhe requisite
procedural authority to manage the process of joining multiple parties in a ntlaainisrorderly,
sengble, and not otherwise contrary to statutory commands or the provisions of the Federal
Rules of Civil Procedure.HoffmannLa Roche Inc. v. Sperling, 493 U.S. 165, 170 (1989).
District courts arehus empowered to shape notice basetheriacts of a e, bearing in mind
“that optin notice at this early stage of the litigation. is to be construed broadly in furtherance
of the remedial purposes of the FLSA.” Harrington v. Educ. Mgmt. Corp., No. 02 CV 0787,
2002 WL 1343753, at *1 (S.D.N.Y. 2002)t(og cases)

3 In acknowledging the split, plaintiffsropose sending theurtapproved noticenly to
employees who have worked within the three-year period, “provided that all of thetcontac

information required to be provided for them is also contemporaneously provided for the
Continued . . .



(Id. at 1) Defendants countehat thesix-yearstatute of limitationsinder the NYLL has no
bearing on conditional class certification under the FLIA. af 2.)

Becausd-LSA and NYLL claims are frequently brought togetimefederal courts
in New York, this issue has been addressearanydistrict courts* There are three primary
areas of concern district courts havised in analyzinghis question: sybctmatter jurisdiction,
judicial economy, anthe practical effestof a more complex notice.

Some courts focuweir analysison jurisdictionalgrounds alongfinding a six-
year notice improper because it would bring before the court claims over whicma has
jurisdiction. Thisargument rests on the belief tipattential plaintiffs whose FLSA claims are
time-barred are left with only NYLL claims that would necessdréyoutside the court’s subject
matter jurisdiction These courts concludbatnotice goingoack six years would improperly

bring those plaintiffsoefore the courtSee, e.g.LeGrand v. Educ. Emt. Corp., No. 03 CV

9798, 2004 WL 1962076, at *3 n.2 (S.D.N.Y. Sept. 2, 200Bh¢“longest applicablenitations
period to plaintiffs’ ESA claim is three years if willful violations are establish&dhus, any
potential plaintiff whose claim is more than three years old has a state law olgimiothe
absence of diversity and a claim for damages in excess of $75,000 (which sekeatg) uthle
Court would have no subject matter jurisdiction over claims that are more thagearseld
since such claims would be pure state law claims. There is no reason to providenamtipée
to a plaintiff whose claims could not be asserted in this Cp(rtternal citations omitted);

Foster v. Food Emporium, No. 99 CV 3860, 2000 WL 1737858 (S.D.N.Y. Apr. 6, 2000)

employees who have worked during the six year peridd.) Becauselaintiffs would only be
entitled to such contact information if they were entitled to notice for-gesik peiod, | do not
separately address whether aefents may agree to this altative proposal.

4 To date, this issue has yet to be addressed squarely by the Second Circuit.



(rejectingsix-year notice period because persons who havederdl claim but a timelstate
law claim would not be properly before the federal court, because they have @b ¢der and
there would not be diversity jurisdiction over astgte claim they might assersge also

Sobczakv. AWL Indus, Inc., 540 F. Supp. 2d 354, 364-65 (E.D.N.Y. 2007) (citieGrand.

While one of theseaurts goes so far as to assert that the “growing trend” in the

Eastern District “appears to be limitingetnotice period to three yedrdVicBeth v. Gabrielli

Truck Sales, Ltd., 768 F. Supp. 2d 396, 400 (E.D.N.Y. 2Qdfihg cased), | find no evidence

of such arend inthe Eastern District or beyondlany district courts within the Second Circuit
before and since McBetiave affirmedhatthere is no jurisdictional bar to extending the notice
period tosix years given that the courhay plainly exercise supplemental jurisdiction otes

statelaw claims ofplaintiffs with timely FLSA claims®

® Of the five cases McBettites for this trend,only threedealt withwhether sixyear or three
year notice was appropriateobzak LeGrand andLujan v. Cabana Managemento. 10 CV
755, 2011 WL 317984, at *9 (E.D.N.Y. Feb. 1, 201These case®undsix-year notice periods
improper on jurisdictional grounddn the other two cases citellonger v. Cactus Salon &
Spas LLC, No. 08 CV 1817, 2009 WL 1916386, at *3 n.2 (E.D.NJdly 6,2009), and Laroque
v. Domino’s Pizza, 557 F. Supp. 2d 346, 355 (E.D.N.Y. 2048)ntiffs only soughta three
yearnoticeperiod (SeePlaintiff's Memorandum of Law in Support of Motion for Notice
Pursuant to Section 216(b) of the FLSAEat A, Monger, No. 08 CV 1817 (Dkt. No. 15)
(proposed notice)Laroque, 557 F. Supp. 2d at 356 (citing proposed notice).

¢ See, e.g.Winfield v. Citibank, 843 F. Supp. 2d 397, 410-11 (S.D.N.Y. 2012) (“Becaese t
plaintiff . . . also brings state law NYLL claims, that are governed by-gesik statute of
limitations, this Court may exercise supplemental jurisdiction over those claiswaptito 28
U.S.C. § 1367. There may be a number of employees with bulytFLSA and state law
claims . ...");_Moore v. Eagle Sanitation, 276 F.R.D. 54, 59 (E.D.N.Y. 2011) {he state law
claims, over which the Court may exercise supplemental jurisdiction, are gob\graesixyear
statute of limitations . . . . #ppears that there may be a number of employees who have both
timely FLSA and state law claini¥; Han v. Sterling Nat'l Mortg. Co., No. 09 CV 5589, 2011
WL 4344235, at *11 n.11 (E.D.N.Y. Sept. 14, 2011) (“the state law NYLL claims, over
which the @urt may exercise supplemental jurisdiction, have a six year limitations pgriod.”
(internal citations omittedYsuzman v. VLM, Inc., No. 07 CV 1126, 2007 WL 2994278, at *6
(E.D.N.Y. Oct. 11, 2007) (“As the New York state law claims involve the same coasltive

FLSA claims, the exercise of supplemental jurisdiction is clearly propeenGinat | can
Continued . . .




Some of theases findingthatthe court may not properly exercise supplemental
jurisdiction alsosuggest that even these NYLL claims would not properly be before the court, on

the theory that New York law does not perMiLL class actionsSee, e.g.Foster 2000 WL

1737858, at *3 [CPLR] 8 901(b) provides that a plaintiff may not seek clagte relief that
includes statutorily prescrdal liquidated or punitive damages unless the statute in questions [sic]
explicitly authorizes its enforcement by class actions. There is thened basis for this Court to
authorize notice to potential clamembers going back six years . ). Mowever, heview that

New York procedural law determisehether a federal district court could certify state law class
actions was squarely rejected by theited StatesSupreme Court. SeeShady Grove

Orthopedic Assag, P.A. v. Allstate Ins. Co., 559 U.S. 393, 408-10 (2010) (holding #m@=REF

Civ. P. 23 regulates procedure and is valid under the Rules Enabling Act; as such, Rule 23, not
state law, governs theertification of state law class actions brought in federal caeé€also

Morris v. Alle Procesing Corp., No. 08 CV 4874, 2013 WL 1880919, at *6 (E.D.N.Y. May 6,

2013) (plaintiffs need not waivaaims to liquidated damagesiceclasscertification of NYLL
claims seeking liquidated damagegpé&mittedafter Shady Grove Because it is noirmly
established thdRule 23, and nattate law governs the certificatioaf state law class actions

brought in federal court, NYLL claintmay be brought as class actipss long as the court

properly exercise supplemental jurisdiction over the NYLL claims arisingfdahe policies
complained of here, notice to all similarly situated employ@esworked for VLM during the
six years prior to the filing of this complaint is proper..”) (internal citations omitted).

"Even before the Supreme Court weighed in, many other courts held that New Yorlolasv all
plaintiffs tobring NYLL class actins by waiving liquidated damagelaims,as long as putative
class membersould opt out of the clasSeeBrzychnalski v. Unesco, Inc., 35 F. Supp. 2d 351,
353 (S.D.N.Y. 1999)glesiasMendoza v. La Belle Farm, In@239 F.R.D. 363, 373-74

(S.D.N.Y. 2007).Shady Grovenade this argumeninnecessaryAfter Shady Grovecourts

allowed NYLL class actioplaintiffs to amendoleading to add liquidated damageSeeGortat

v. Capala Bros., Inc., No. 07 CV 3269, 2011 WL 6945186, at *9—*10 (E.D.N.Y. Dec. 30, 2011).




otherwise has jurisdictioreitherthrough supplemental jurisdion, with FLSA claims as the
anchor, or through diversity jurisdiction when they are brought as atand-actions).

These courts are also incorrect that the lacktohaly FLSA claimautomatically
knocks a potential plaintiff out of this case widspect to the NYLL class action. In fact, their
claimsmight ultimately be found to properly fall within the cdis supplemental jurisdiction
Thedistrict courts’statutory authorization to esase supplemental jurisdictiggermits the
courtsto exercise jurisdiction over state law claims that form “part of the samercase o
controversy under Article Ifl,meaning claimshatemerge from the same common nucleus of

operative fact._Se28 U.S.C. § 1367(a); United Mine Workers of Am. v. Gibbs, 383 U.S. 715,

725 (1966) (The state and federal claims must derive from a common nucleus of operative fact.
But if, considered without regard to their fedeyaktate character, a plaintifitéaims are such
that he would ordinarily be expected to try them all in one judicial proceeding, themjags
substantiality of the federal issues, there is power in federal courts thhaeendle.”). Section
1367(a)authorizesvhat was traditionally known as pendent party jurisdictadlowing the court
to “adjudicatea claim against a party who is not otherwise subject to the court’s jurisdiction,
because the claim by or against that party arises from the same transastionr@nce as
another claim that is properly before the couBr’Ack’s LAw DICTIONARY 930(9th ed. 2009).

A number ofcourtshave thusnaintainedurisdiction over plaintiffs with
exclusively NYLL claimsin combined FLSA/NYLL actions. These courts hitidtif a

plaintiff's state lawclaims constitute part of the same common nucleus of inyeefact,the

court mayexercisesupplemental jurisdiction. Ouedraogo v. Durso Assdes,. No. 03 CV
1851, 2005 WL 1423308, at *2 (S.D.N.Y. June 16, 2005) (Carteexkjdisirg supplemental

jurisdiction overa plaintiff with onlyNYLL claims, finding they “share too many common



threads with the other plaintiffs’ federal claims for them to be separatedoine another”)see

alsoTorres v. Gristede’s Operating Corp., No. 04 CV 3316, 2006 WL 2819730, at *11

(S.D.N.Y. Sept. 29, 2006) (“This Court may exercise supplemental jurisdiction under 28 U.S.C.
§ 1367(a) of Plaintiffs’ state law claims if they and the FLSA claims ‘dertv@ ff common
nucleus of operative fact,” such that the parties ‘would ordinarily be expectgdhermn all in

one judicial proceeding.”) (quoting Gibbs, 383 U.S. at 7¥8)aga v. Marble Lite, IngcNo. 05

CV 5038, 2006 WL 2443554, at *3 (E.D.N.Y. Aug. 22, 2006) (“[F]ederal courts may, and often
do, exercise supplemental jurisdiction over state labor law claims even wheertigsgees’

[FLSA] claims havébeen dismissed as tinfiarred.”) (citingGodlewska v. HDANo. 03CV

3985, 2006 WL 142241@t*9 (E.D.N.Y. May 18, 2006); Chen v. Street Beat Sportswear, Inc.,

364 F. Supp. 2d 269, 276 (E.D.N.Y. 2006yedraogp2005 WL 1423308, at *Brzychanalski

v. Unesco, Inc., 35 F. Supp. 2d 351, 353-54 (S.D.N.Y. 1999)).

If anypotential plaintifé opt into thé=LSA collectiveaction but do not have
claims within the FLSA'’s statute of limitations, defendants can move to have thensséesni
from the FLSA collective action. This id@wv burden on defendantst dlaintiffs thendecide to
include such plaintiffgn theRule 23 NYLL class, éfendantgnaychallenge the court’s subject
matter jurisdiction over ttseclaims The burden would then be plaintiffs to demonstratenat

thoseclaimsemerge from theame common nucleus of operative feé&eeMcNutt v. Gen.

Motors Acceptance Corp. of Indiana, 298 U.S. 178, 189 (1936)[ffaintiff] is seeking relief

subject to this supervision, it follows that he must carry throughout the litigagdourden of
showing that he is properly in court . .If his allegations of jurisdictional facts are challenged

by his adversary in any appropriate manner, he must support them by competeit pro



In addition, the courtetains discrgon to decline to exercissupplemental
jurisdiction over exclusively NYLL claims should it find th@f theyraise novebr complex
issues of state law; ()eypredominate oer the original federal claisy (3)the court has
dismissed all claims over which it has original jurisdiction{4) the court finds other
compelling reasons to decline jurisdictioBee?28 U.S.C. § 1367(cQuedraogq 2005 WL
1423308, at *2. Thusf the recordsuggested that the overwhelming majority of potential opt-in
plaintiffs to be notified wouldikely fall outside the court’s supplemental jurisdictibmight
exercisany discretion to limit the notice period to three yeaisth for reasons of judicial
economy, and to ease the burden on defendants of having to challenge the majority ohthe opt-i
plaintiffs. Buttherecorddoes not indicate that this would be the case.

Turning to nonurisdictionalconcers, | note that rany @urts providea six-year
noticeperiodfor reasons of judicial economyFor example, a siyear notice period may make

it easier for the court to latdetermine class certification of NYLL claim§ee, e.g.Salomon v.

Adderley Indus.847 F. Supp. 2d 561, 566 (S.D.N.Y. 20{&ranting a sixyear notice period

‘may be relevant to a subsequent determination as to whether a class shouifidze wsder
New York law,’ particularly where the FLSA notice explains that there neaglddms arising
under New York state law, which would permit recgvier the sixyear period prior to suit, and
thus may aid in making a subsequent determination as to whether a class shoduifieloe cer
under New York law. Accordingly, it is in the interest of judicial economy to provideenotic

covering both the thregear FLSA claims and siyear New York Labor Law claims.”) (citing

Winfield v. Citibank, N.A., 843 F. Supp. 2d 397, 410 (S.D.N.Y. 2p12&no v. Four M Food
Corp., No. 08 CV 3005, 2009 WL 5710143, at *10 (E.D.N.Y. Feb. 3, 2088)ce there may be

a number of employees who have both timely state and FLSA claims . . . and the number of



potential plaintiffs is purportedly not very high, it seems logical, efficient, aanthgeable to

compel defendants’ production of these names only once, if possiMed)ev. Eagle

Sanitation 276 F.R.D. 54, 59 (E.D.N.Y. 2011) (“I find it appropriate and in the interest of
judicial economy in this case to allow the Plaintiffs to obtaerelevant contact information
going back for a six-year period ‘even if some of thepients of the notice will have claims that

are timebarred under FLSA.”) (citingCang 2009 WL 5710143, at *30Griffith v. Fordham

Fin. Mgmt, Inc, No. 12 CV 1117, 2013 WL 2247791, at *4 (S.D.NMWay 22, 2013) (citing

discussion of judicial economy in Salomon, 847 F. Supp. 2d aBS66pport for grating Six

year notice periodgee alsdrealitev. Ark Rests. Corp., 7 F. Supp. 2d 303, 308 (S.D.N.Y. 1998)

(Sotomayor, J.) (authorizirgix-yearnotice period for defendantsmployeesnd noting that
“[i]t will then be up to those individuals to decide whether they wish tarofu-this actiony;

Ansoralli v. CVS Pharmacy, Inc., No. 16 CV 1506, 2017 WL 570767, at *3 (E.D.N.Y. Feb. 13,

2017) (granting a six-year notice period and citing cases ongldimpnomy).

Here, where the plaintiffs have yet to requRste 23certification a sixyear
notice periodwill best serve theourt’'sinterestan judicial economy by more rapidly providing
the court with informatiombout the FLSA opin plaintiffs. This will aid the parties and the
court indetermining whether to certify a Rule @&ss A six-year notice periofurther serves
the interests of judicial economy by only requiring defendants to make one prochidtien
names of all potential plaifits. SeeMoore, 276 F.R.D. at 60.

Finally, courtsconsider the m@acticalimpactof notices oremployees In one
recent caséhe court, while acknowledging that a-siar period is permissible, adopiethree
year notice period. The court worried that plaintiffs’ proposed notice wmrdrate

unnecessary confusion among employees and therefore undercut judicial edosofayas it

10



might dissuade the employees from bringing a cla&8®eBrabhanmv. Mega Tempering & Glass

Corp., No. 13 CV 54, 2013 WL 3357722 *5—*6 (E.D.N.Y. July 3, 2013) (“This Court sees the
value of both approaches but concludes that a three-year notice period is the soued&araf th
on the facts of this casp.? Plaintiffs hadproposed a notice informing potential opt-laiptiffs

of their rights under both statutes, which the court folmight adversely affect some plaintiffs
who could opt in to the FLSA action.ld( at *5.) The courteared thapotential opt-in

plaintiffs whose claimsouldbecane timebarredmightbe confused by the limitations periods
and miss thapplicabledeadline (Id.) Moreover,the posture of the case was stieht plaintiffs
were “in a relatively firm position with respect to having the necessavynattion to

substantiate their Rule 23 motion such that muddling the FLSA notice with statue
exposition would not bring as much value as it might in other caskek.at ¢5n.3.)

Other courts have sharsdnilar concerns See, e.g.Hamadou v. Hess Corp.,

915 F. Supp. 2d 651, 668 (S.D.N.Y. 2013) (“It would be confusing to employees who are
ineligible for the FLSA optn class to receive the opt notice, which does noelate to any state
law claims. Further, while a class for the state law claims may someday bedaéiti§ & opt-
out, not an opin, class, so there is no danger of claim lapsét)the same timehose courts
authorizing a six-year notice period have found that providing information aboutestati&aims
“may help potential plaintiffs determine whetherythant to opt in to this suit or to pursue their

claims in a different forum . . . .” Cohan v. Columbia SusseriM LLC, No. 12 CV 3203,

2013 WL 8367807, at *10 (E.D.N.Y. Sept. 19, 2013) (quoting Kemper v. Westbury Operating

Corp., No. 122V 895, 2012 W 4976122, at *4 (E.D.N.Y. Oct. 17, 2012¥eealsoRealite 7 F.

8 The court made no “categorical recommendation” as tal#@noticeperiod. Brabham 2013
WL 3357722, at *5 n.3.

11



Supp. 2d at 308 (noting that with proper notice of NYLL claims “[i]t will then be up to those
individuals to decide whether they wish to apto this actiori’).

Based on my review of the case law on this iskfiegd no jurisdictional or Igal
barriersto authorizing a six-year notice period. Nonetheletske these pragmatic concerns
seriously, an@&ncouragelaintiffs to craft their proposedoticecarefully so as to minimize
corfusionamongpatential plaintiffs®

B. Date for Measuring the LoeRBack Period

Plaintiffs argue that the “look back period should be calculated from the filing of
the Complaint.” (Status Report at 2.) Defendants, however, contend that “the appagieat
from which to measure the window is the date on which Notice is ultimately iss(idd.”

The lookbackperiodis usuallydetermined from the date on which the noisce
issued SeeWinfield, 843 F. Supp. 2dt410 ([B]ecause the thregearstaute of limitations
period for willful FLSA violations runs for each individual plaintiff until that pl#intonsents
to join the action, notice should generally be directed to those employed withigehreef the
date of the mailing of the notice.”However, plaintiffs ifFLSA collective actioaoftenraise
equitable tolling issues. In response, courts “frequently permit notice to beé tethe three-
year period prior to the filing of the complaint, ‘with the understanding that chableo the
timeliness of individual plaintiffs’ actions will be entertained at a later datéd’) (Quoting

Whitehorn v. Wolfgang's Steakhouse, Inc., 767 F. Supp. 2d 445, 451 (S.D.N.Y); Z2&Eh)so

Hamadoy 915 F. Supp. 2d at 668 (samBittencourt v. Ferrax Bakery & Cafe, In¢.310 F.R.D.

° Plaintiffs should, at a minimum, ensure that the notice “adequately desbalbéisere are
claims under New York law and théieise claims, unlike the FLSA claims, have aysar
statute of limitations.”Winfield, 843 F. Supp. 2d at 411. Plaintiffs shoalsomind examples
of what not to do.See, e.g.Benavides/. Serentiy Spa NY Inc., 166 F. Supp. 3d 474, 485
(S.D.N.Y. 2016 (rejecting notice that onlgnentioned the NYLlLclaims in a footnote

12



106, 116-17 (S.D.N.Y. 2015) (appropriate to use datéired of thecomplaint). One courhas
pointed out that efendants “will not be prejudiced by a potentially ewerlusive notice” and
that using the date of theroplaint’s filing would “increase the likelihood that more party
plaintiffs with timely claims consent to opt in, with the understanding thaeagpropriate
stage in the litigation, Defendants will have an opportunity to argue thapksawtiff's claim is

untimely because equitable tolling does not appAivarado Balderramo v. Taxi Tours, Inc.

No. 15 CV 2181, 2017 WL 2533508, at *6 (S.D.N.Y. June 9, 2017).

| find it appropriate to usthe date of the complaint’s filingsthe lookback date
given how often equitable tolling issues emerge in FLSA calsed| allow notice to be mailed
to all electricians and working foremen who worked for defendants duringxtiieass prior to
Decembem, 2016the date of the filing of the complaint.

C. Requiring Notice Posting

Defendant®bjectto plaintiffs’ requesthatnotice of the action be posted in the
workplace, in addition to being mailed. (Status Report at 3.) Defendants argpestingt
would be useless because potential class meamllénot seeit, as they work “in the field at
jobsites located throughout New York City.I[d{ Theyfurtherasserthat notice posting is
impossiblebeyondtheir arporate office, as defendants do not maintain control over third party
premises.(Id.) Their corporate office, thayaintain is not visited by potentialass members;
thus, notice would only be seenibgligible office employees.ld.) As a resultfhe “net effect
of an office positing [sic] would be to confuse an ineligible grougnoployees while conferring
no benefit on potential class member$d’)( Plaintiffs do notirectly addresthese issugedut
simply citefavorable case law. They argue that “flje Notice is posted conspicuously, the goal

of ensuring that alturrent employees are aware of the lawsuit could be achievedd. &t 2.)

13



“Courts routinely approve requests to post notice on employee bulletin boards and
in other common areas, even where potential members will also be notified by mail.”
Whitehorn, 767 F. Supp. 2d at 449. Such notices have been required, moreover, to be posted at
multiple work locationgvithin a state.See, e.q.id. (requiring postin@t severain-state

locations);Soler v.G & U, Inc,, 86 F.R.D. 524, 531-32 (S.D.N.Y. 1980) (authorizing posting at

multiple in-state migrant labor campsNotice has also been required of employers whose

locationsarespread over multiple stateSee, e.g.Sherrill v. Sutherland Global Servs., Inc., 487

F. Supp. 2d 344 (W.D.N.Y. 2007) (requiring postaiglevercall centers in three states).
Notice has even been required at workplaces that are not strictly in the obntrol

the defendantsSeeMalloy v. Richard Fleischman & Assocs. Inc., No. 09 CV 322, 2009 WL

1585979, at *2-*4 (S.D.N.Y June 3, 2009) (requiring notice posting to employees who worked in
various locations ‘embedded’ at defendant’s clients’ facilities)) cdgrizethat the
circumstancesf this case may be different, iignaybethat in agiven perioddefendarg’
employeedrequentlychangdocation. On the record before niteis unclear whethemotice
postingat any of those thirgarty worksites woul@ctuallybe impossible or impropeif
defendants maintain or have accessultetin boardr other formsf communication with its
employees ahird party premisest must posiconspicuous notice of the action there.

Defendantslo not articulate convincingeasongo denyplaintiffs’ request for
notice postingt the corporate officeCourts regularly findhatnotice postingequestglace a
verylow burden on employer defendants in FLSA collective actions, particularly when

compared to other forms of notié®.| amalsoskeptical that the potential class members “do not

1o More burdensome forms of notice incluglmailingall potential class members apdblishing
noticein employee newslettersSeeSherrill, 487 F. Supp. 2d at 351 (posting andiling

“strikes the appropriate balance between ensuring adequate notifiggti@also minimizing
Continued . . .
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visit” the office, as | imagine that there afe®m time to time issues or problems that would
require them to visit, including those related to employee performance and pagroll.
unpersuadethata posting at this officevould confuse ineligible employeesSo long as the
notice clearly and conspicudystates that it applies only to working foremen and electricians,
other employeeare unlikely tobe confused ahink it applies to themTherefore] find that

notice posting in conspicuous areas in the workplace, inclikdengorporate officas minimally
burdensome angholly appropriate, ean if only a small number of potential class members
visit that officeand are informed dheir rights to join the collective action.

D. Reminder Notice

The final issuen disputeis whetherreminder noties may be semd the potential
class membersPlaintiffs point to caselaw holding that such notices are regularly authorized “in
order to ensure that workers do not disregard the impending deadline and increase the odds that
workers will be informed oftteir rights.” (Status Report at 3.) They do not, however, propose a
specific mechanism for how reminder notice would work — i.e., who would be reminded and
when. Defendants, citing no cases, counter that such notice “is excessive and add&nothing
terms of informing potential class members of their rights related to this &cfilah)

Courts in this district have come down on both sides of this question. Compare

Chhab v. Darden Rest$nc., No. 11 CV 8345, 2013 WL 5308004, at *16 (S.D.NSeépt 20,

2013) (finding that reminder notice was appropriate because notice under thesHh&Aded
to inform as many potential plaintiffs as possible of the collective action andighgito opt

in); Morris v. Lettire Constr. Corp., 896 F. Supp. 2d 265, 281 (S.D.N.Y. 2012) (saitte);

Guzelgurgenli v. Prime Time Specials In883 F. Supp. 2d 340, 357-58 (E.D.N.Y. 2012)

any disturbance” to the workplace); Rubery v. Bh#Bodhaige, InG.569 F. Supp. 2d 334, 338
(W.D.N.Y. 2008) (plaintiff did nojustify more burdensome not viae-mail and newsletters).
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(denyingreminder notice request because plaintiffs did not identify why remnadee was
necessarybut allowingthemto renewit if circumstances nk& it necessary Courts nationwide
have been similarly dividedSeeGuzelgurgenli, 883 F. Supp. 2d at 358<collectingcases

A frequent objection to reminder notices is that they will convey the appearanc

that the couritself is encouraging participation in the lawsu8ee, e.g.Witteman v. Wisconsin

Bell, Inc.,, No. 09 CV 440, 2010 WL 446033, at *3 (W.D. Wis. Feb. 2, 2010) (“I agree that the

reminder is unnecessary and potentially could be interpreted as encouragethertdurt to
join the lawsuit.”) One court addressehlis concern without denying the request for reminder
notice altogetherbyrequiringthatthereminder notice contain an dpent disclaimerstatingthat

the court neither encourages nor discouragdagmation in the lawsuitSeeJennings v. Cellco

P’ship No. 12 CV 293, 2012 WL 2568146, at *6 (D. Minn. July 2, 2012) (cited in
Guzelgurgenli, 883 F. Supp. 2d at 35At least oneourt in the Second Circuit has followed

this approachSeeAgerbrink v. Model ServLLC, No. 14 CV 7841, 2016 WL 406385, at *8

(S.D.N.Y. Feb. 2, 2016) (“In light of the salutary purpose of notiailectiveactions, see
some benefit and no harm in sending a reminder notice, provided that it includes language
indicatingthat the Court does not encourage or discourage participationaolkbetive action
... This amendment is particularly appropriate because the front page afpbsd?r Reminder
Notice states that it is ‘a coeatuthorized notice.”) (citingennimgs 2012 WL 2568146, at *6).
While defendants have not raised gpecificobjection, Ifind thatthe Jennings
solution is appropriate here, especially sin@npiffs neither specifilhow nor when aeminder
notice wouldbe sentnor why itis necessg in this particular caseProvidingareminder notice
with a disclaimebestserveshe objectives of the collective action provisighile preventing

any unfair prejudice to defendantSeeHoffman 493 U.S. at 174 (“In exercising the
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discretionary atinority to oversee the notiggving process, courts must be scrupulous to respect
judicial neutrality. To that end, trial courts must take care to avoid even theappeaf
judicial endorsement of the merits of the action.”). | therefore adogiatiméngs compromise
and find thaiareminder notice is permissible, but should include aframt:-disclaimer that the
court neither encourages nor discourages employees’ participation in thd.lawsui
CONCLUSION
For the reasons stated abo{dg a sixyear notice period is permissible and in the
best interests of judicial economy, so long as notice is carefully d¢sdtas to minimize
confusion amongotential class members; (2) it is permissibledltzulate the lookack period
from the date of filingthe Complaintso as to ensure that potential applaintiffs whose claims
may be equitably tolled receive the notice;d8)endants mayndeed be required to post the
notice in conspicuous areas in the workplace, inclutiegorporate offigeand (4 a reminder
notice may be sent, so long as it contains a disclaimer stating that theesthetencourages
nor discouragepatrticipation in the actionThese rulings resolve all the issues on whieh t
parties requested ruling3 he parties are therefore directedinalize their stipulation for
preliminary certificationwithin fourteen (14) days of this order.
SO ORDERED.
Dated: Brooklyn, New York
October27, 2017
/sl

ROBERT M. LEVY
United States Madstrate Judge
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