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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_________________________________________________________ x
ANTHONY SANDERS
NOT FOR PUBLICATION
Plaintiff,
-against MEMORANDUM & ORDER
182V-7005 (PKC) (LB)
CAPTAIN M. GARCIA, CAPTAIN BAUDA,
JOHN DOE 15, DORA SCHRIRO,
Commissioner,
Defendants.
_________________________________________________________ x

PAMELA K. CHEN, UnitedStates District Judge:

On December 162016, Raintiff Anthony Sandersincarcerated ahe West Facility on
Rikers Islandfiled thispro se action againsbefendants pursuant to 42 U.S.C. 8 198Be Court
grantsPlaintiff's request to proceeith forma pauperis pursuant to 28 U.S.C. § 191%(and,as set
forth below dismisse the Complaint as to Defendant Dora Schrirclff80”), but permits it to
proceed as to the other Defendants.

BACKGROUND

Plaintiff alleges that oNovember 15, 2016, Defendants CaptdinGarcia (“Garcia”) and
CaptainBauda(“Bauda”), along withfive unidentified “John Doe” correction officers, used
excessive force against him whpattinghim on a bus to go toourt. (Dkt. 1, (“Compl”) at 4.)
Plaintiff alleges that Garcia tried to touch Plaintiff's “privateaéirand had a “sharp objetand
thatas a resulbf the incidentpPlaintiff sugained cuts on his arms and legd.X Plaintiff further

alleges that Bauda threaterfddintiff that something would happentton if hetold anyoneabout
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the incidentandthat Plaintiffconsequentlyailed to seek treatment for his injurie§d.) Plaintiff
seeks damagéder his injuries. (d.)
STANDARD OF REVIEW

To suruve dismissala complainimust plead “enough facts to state a claim to relief that is
plausible on its face.Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). “A claim has facial
plausibility when the plaintiff pleads factual content that allows the court Yo tthe& reasonable
inference that the defendant is liable for the misconduct allegesticroft v. Igbal, 556 U.S. 662,
678 (2009). Although all allegations contained in the complaint are assumed to be traagthis t
is “inapplicable to legal conclusionsld.

In reviewingPlaintiffs Complaint, the Court is mindful thakis proceedingro se and
that hispleadings should be held “to less stringent standards than formal pleadings drafted by
lawyers.” Hughes v. Rowe, 449 U.S. 5, 9 (1980gccord Erickson v. Pardus, 551 U.S. 89, 94
(2007);Harrisv. Mills, 572 F.3d 66, 72 (2d Cir. 2009)onetheless, the @a must screen a civil
complaint brought by a prisoner against a governmental entity or its agents amsb disn
complaint or any portion of the complaifithe complaint is “frivolous, malicious, or fails to state
a claim upon which relief may be gtad.” 28 U.S.C. 81915A(a) & (b)(1) see Abbas v. Dixon,
480 F.3d 636, 639 (2d Cir. 2007). Moreover, pursuant tontfeema pauperis statute, the Court
must dismiss the action if it “(is frivolous or malicious(ii) fails to state a claimon which relief
may be granted, or (iii) seeks monetary radighinsea defendant who is immune from such relief.”

28 U.S.C. § 1915(€)(2)(B).



DISCUSSION

“It is well settled in this Circuit that pgonal involvement of defendants in alleged
constitutional deprivations is a prerequisite to an award of damages under SE&88V. Ellen,
593 F.3d 233, 249 (2d Cir. 2010) (citirgrrell v. Burke, 449 F.3d 470, 484 (2d Cir. 20063ee
also Colon v. Coughlin, 58 F.3d 865, 873 (2d Cir. 199%)jlliamsv. Smith, 781 F.2d 319, 323 (2d
Cir. 1986). HerePlaintiff fails to make any allegations agaithriro, the former Commissioner
for theNew York City Department of Correction. A 8§ 1983 complaint that does not allege the
personal involvement of a defendant fails as a matter ofSfa@Johnson v. Barney, 360 F.App’x
199, 201 (2d Cir. 2010) (summary order). Since the claim agadhsiro appars to be based on
a theory ofrespondeat superior or vicarious liability neither ofwhich appliesto a8 1983 action
the claims againsichriro must be dismissedshcroft, 556 U.S. at 676.

CONCLUSION

The Complaint, filedin forma pauperis, is dismisse@s toDefendant Schrirpursuant to
28 U.S.C. 88 1915A(b) and 1915(e)(2)(B)o summons shall issue as to hielaintiff's excessive
force claims againdDefendants Garci®auda andhe five John DoeDefendantshall proceed.
The United States Marshal Service is directed to serve the Summons, the Goamglainis Order
uponDefendant$Garcia andBaudawithout prepayment of fees.

Becausethe United States Marshals Service will not be able to serve the John Doe
Defendang without further identifying informationthe Court requeststhat the Corporation
Counsel for the City of New Yorescertain the full nansef the Defendants whomIgintiff has
identified asJohn Doel-5 andprovide the addresswhere tleseDefendang can currently be
served withinforty-five (45) daysof this Order. See Valentin v. Dinkins, 121 F.3d 72, 756 (2d

Cir. 1997) per curiam), (finding tha a pro se litigant is entitled to assistance from the district



court in identifying adefendantand nstructing district court tdo so) Geathers v. Morgenthau,
173 F.3d 844 (2d Cir. 1999) (summary order) (explaining that district court “had somatiolli
to assist the incarcerated plaintiff to obtain discovery necessary to idénetdgfendant police
officer so as to avoid dismissal'Corporation Counsel need not undertake to defend or indemnify
theseindividualsat this juncture.This Order merely provides a means by whrtaintiff may
name and properly senizefendarg as insructed by the Second Circuit Walentin. Once this
information is providedPlaintiff's Complaint shall be deemed amended to reflect the full Bame
and badge numbgpof the John Doe Defendantamended summoasshall be issuedand the
Court shall direct service ondbeDefendars.

The Clerk of Court is respectfully directed to send a copy of this Ord®aitdiff. The
case isrespectfullyreferred tothe Honorable Lois BloomUnited States Magistrate Judder;
pretrialsupervision. The Court certifies pursuant to 28 U.S.C. § 1915(a)(3) that any appeal would
not be taken in good faith and therefandorma pauperis status is denied for the purpose of any
appeal. Coppedge v. United Sates, 369 U.S. 438, 4445 (1962).

SO ORDERED.

/s/ Pamela K. Chen
Famela K. Chen
United States District Judge

Dated:January 4, 2017
Brooklyn, New York



