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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

MEMORANDUM AND
- against ORDER
16-CV-7088 (RRM)(RML)

KINGS COUNTY HOSPITAL
Defendant

ROSLYNN R. MAUSKOPF, United States District Judg

Plaintiff Marie Merisier proceedingpro se brings thissmployment discriminatioaction
against her employeKings County Hospital. SeeCompl. (Doc. No. 1).)Herrequest to
proceedn forma pauperiss grantedsolelyfor the purpose of this Order. For the reasons stated
below, Merisier's complaint is dismissed with leave to replead within 30 daye datk of
entry of this Order.

BACKGROUND

Merisiercommenced this action by filirgform conplaint for employment
discrimination actionand checking the box to initiate an action under Title VII of the Civil
RightsAct of 1964. (Compl. at 3-)Merisierchecked the boxes indicating discriminatory
conduct consisting of unequal terms and conditions of employment and retaliation. .(&ompl
4.) In the section to allege discrimination, siegher
checks any of the boxes nor specifaas/ basis for discrimination. (Compl. at 5.) In thacspto
describe the facts of hease Merisierstates: “Since my employment at this agency | have been

treated differently from my peers. Cémpl.at 6) She does not indicate how long she was
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employed with her current employer. She states that she was assaualteeygloyee on
September 23, 2015, but that the administration penalized her instead of the other employee.
(Id.) She states: “Administration has continuously . . . tried to defame my chdrpétging to
make me out to be a violent person with these false allegations where there ipidgodf
everything that has taken place but refuse to provide it because it will shdinthantinuously
being bullied/harassed and now assaultett”) (Merisieralleges that she filed a complaint with
the Division of Human Rights, but that the investigator told her that a decision had been mad
“based on lack of evidence in support of my claimsd’) (She does not allege that the
harassment or disciplinary action were based on her race, color, sexnrargmational origin.
DISCUSSION

A complaint filedin forma pauperignay be dismissed “at any time” upon determination
that the actiori(i) is frivolous or malicious, (ii) fails to state a claim upon which relief may be
granted, or (iii) seeks monetary relief from a defendant who is irarfram such relief.” 28
U.S.C. § 1915(e)(2)(B). In evaluating whether a pleading states a clainidgr‘eecourt must
accept as true all factual allegations contained in a complaint but need not egakpt |
conclusions.”Halebian v. Bery590 F.3d 195, 203 (2d Cir. 2009) (quotighcroft v. Igbal
556 U.S. 662, 678 (2009) (internal quotation marks omitté@nyeadbare recitals of the
elements of a cause of action, supported by mere conclusory statements, doaeot $gifidl,
556 U.S. at 678. Moreover, the “[flactual allegations must be enough to raise a rigletfto reli
above the speculative level,” and to nudge a plaintiff's claims “across thedmecbnceivable
to plausible.” Bell Atlantic Corp. v. Twombjyp50 U.S. 544, 555, 570 (2007).

Pro secomplaints, like other pleadings, must contain sufficient factual allegations to

meet the plausibility standar&ee Harris v. Mills572 F.3d 66, 72 (2d Cir. 2009). However,



“[a] document filedpro seis ‘to be liberally construed,’ . . . dra pro secomplaint, however
inartfully pleaded, must be held to less stringent standards than formal pleadiies loy
lawyers.” Erickson v. Pardusb51 U.S. 89, 94 (2007) (quotigstelle v. Gamble429 U.S. 97,
106 (1976)). Thus, a court musadeapro secomplaint with “special solicitudeRuotolo v.
I.R.S, 28 F. 3d 6, 8 (2d Cir. 1994), and must interpret it to raise the strongest claims it suggests.
See Triestman v. Fed. Bureau of Prisahid) F.3d 471,474-75 (2d Cir. 2006). Whelberal
reading of the pleading “gives any indication that advelaim might be stated,” thed@rt must
grant leave to amend it at least on&=e Cuoco v. Moritsugd22 F.3d 99, 112 (2d Cir. 2000)
(quotation marks omitted).
Title VII provides in relevant part:
It shall be an unlawful employment practice for an empleyer
(2) to fail or refuse to hire or to discharge any individual, or otherwise to
discriminate against any individual with respect to his compensation,
terms, conditions, or privileges of employment, because of such
individual's race, color, religion, sex, or national origin; or
(2) to limit, segregate, or classify his employees or applicants for employment
in any way which would deprive or tend to deprive any individdal
employment opportunities or otherwise adversely affect his status as an
employee, because of such individual's race, color, religion, sex, or
national origin
42 U.S.C.A. § 2000e{2). In order to state a claim under Title VMerisiermust establish (1)
that she is a member of the protected class, (2) that she was qualified foitibe, {83 that she
was subject to an adverse employment decisind (4) that the adverse employment decision
was made under circumstances iggvrise to an inference of unlawful discriminatiddyrnie v.
Town of Cromwell, Bd. of Edy@43 F.3d 93, 101 (2d Cir. 2001). To state a cause of action for

hostile work environment under Title VII, abusive conduct in the workplace risasha related

to the plaintiff's membership in a protected clagennan v. Metro. Opera Ass'h92 F.3d 310,



318 (2d Cir. 1999). “Disrespectful, harsh, and unfair treatment in the workplace alenm@tioe
state a claim for violation of federal employment lawrissnan v. ChertoffNo. 08CV-7352
(DC), 2008 WL 5191394, at *2 (S.D.N.Y. Dec. 12, 2008).

Merisier'scomplaint fails to state a claim under Title VII. In the instant complaint,
Merisier hasotidentified herself as a member of a protected clamshas sheresented any
facts indicating that she was discriminated against on that basis. The onlyatigtabusive
behavior she reports is that an unidentified employee shoved her and that she facahdyscipli
actionas a result of the incidenShe hasat alleged that thiseatment was based on her
membership in a protected class

Nothing inMerisier'scomplaint,as submitted, suggests that the different treatment she
has experienced in hemployment was related to her membership in a protetdsd or that
she was discriminated against on the basis of such membefshiberisierhas not adequately
alleged thashe was discriminated against on the basis of her membershypdteatecclass,
the complaintas filed fails to state a claim faelief and must be dismissed pursuant to 28
U.S.C. 8§ 1915(e)(2)(B).

In light of Merisiers pro sestatus, the Court grants leave to file an amended complaint.
In order to state a claim for employment discrimination pursuant to Title VI, shieaftege
that she is a member of a protectéass and present facts that would support her clainthiat
harassment she faced was becaiseembership in that grouBecause Merisier already has a
complaint alleging racial discrimination in employment thata®ms pending, any claims
asserted in a possible amended complaint in the instant action must not overlap with ateduplic

the claims she asserted in her prior complaint.



CONCLUSION

For the reasons set forth abothee complaint is dismissed for failure to state a claim
pursuant to 28 U.S.C. § 1915(e)(2)(BJerisieris granted leave to file an amended complaint
within 30 days from the date of this Order. The new complaint should be captioned as an
“Amended Complaint,” and bear the same docket number as this Order. Any amended
complaint completely replasehe original complaint. No summons shall issue at this time, and
all further proceedings shall be stayed for 30 days. Failure to plead suffeges in the
amended complaint to give rise to a claim will result in dismissal of this actionf &mekisier
fails to file an amended complaint within 30 days, judgment shall enter. dure certifies
pursuant to 28 U.S.C. § 1915(a)(3) that any appeal would not be taken in good faith and
thereforein forma pauperistatus is denied for purpose of an app&sde Coppedge v. United
States 369 U.S. 438, 444-45 (1962).

The Clerk of Court is respectfullyrdctedto sendVierisiera copy of this order, together
with a form complaint for employment discrimination actions, and note the mailing on the
docket.

SO ORDERED.

Dated: BrooklynNew York Roslynn R. Mauskopf
October25, 2017

ROSLYNN R. MAUSKOPF
United States District Judge



