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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK
X NOT FOR PUBLICATION

YAJAIDA BRAZLEY

Plaintiff,
-against MEMORANDUM AND ORDER

ACS; FAMILY COURT; EDWIN GOULD; 16V-07138 (LDH)JPK)
ANNA STERN; BROOKLYN HOSPITAL;
ALLEN REID, Child’s Attorney; LEIGH
STANLAUS,! Case Planner, Edwin Gould;
TYSHAWN LEE, ACS WorkersS.
HOGRATH, R.N. at Brooklyn Hospital;
DR. MOBOSSERIE; NOVA
JACOBONER ? Supervisor, Edwin Gould;
AIMEE AMBUSH, Permanency Planner,
Edwin Gould; KEVIN LITTLE, Executive
Director, Edwin Gould,

Defendars.

X

LASHANN DEARCY HALL, United States District Judge:

Plaintiff Yajaida Brazley, proceeding pro $#ings the instardctionunder 42 U.S.C.
§1983,alleging thatDefendants violated her constitutional rights. In addition, Plaintiff seeks to
have Defendants criminally prosecutdelaintiff's request to procedad forma pauperis
pursuant to 28 U.S.C. § 1915 is granted.

BACKGROUND

Plaintiff de<ribes two incidents in which two difierchildren were taken from her BCS.

(Compl. 89, ECF No. 1.)The firstremovalin 2011 involved Plaintiff's older daughter, who is

now six years old (Id. at 8.) At that time,Ms. Walden anACS employeejnitiated a complaint

1 Plaintiff lists defendants Stanlaus, Lee, Gogritbbosserie Jacoboner, Ambush and Little in the body of her
complaint but not in the captio{SeeCompl. 24.) The Court liberally construes the complaint as against all of the
Defendantshat Raintiff has named.

2 Defendant Jacoboner’s name is altéixedy spelled byPlaintiff as Jocabbonner. (Compl.)3
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againstPlaintiff when Plaintiff's daughter’s father “laid his hands” on her on December 12,.2011
(Id.) Paintiff was thenaccused of not having milk for her baiwile they were residing at a
family shelter (Id. at8-9.) As a rsult, Plaintiff's child was taken from her and put in the care of
Edwin Gould, a foster care agencyd. @t 8)

The seond incident concerr3laintiff's infant daughter Plaintiff alleges that
DefendantsStanlous and Jacoboner removed the irffamh Plaintiff at the hospital on April 26,
2016,presumably to be placed in foster cavéhout proper cause to do sdd.(at 89.)

Plaintiff further alleges thabn September 13, 201lter babywas“slammed on the bedjr
“thrown across the roontjy the foster mother’s thirteen yeald daughter. I¢. at6, 9.)
Plaintiff contends that ACS and Edwin Gould knew about the incident, but waited for a month
before informing Plaintiff about it.1q. at 6, 9.) She alleges that the lpze were callegandthat
there is a investigation pending.Id. at 9) Paintiff seeks to “press charges on akes to my
case” and seeks damages of rminadredmillion dollars. (Id. at 7, 9.)

STANDARD OF REVIEW

A pro secomplaintneverthelessust plead enough facts to state a claimradief that is
plausible on its facé. Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007A claim is facially
plausiblewhen the plaintiff‘pleads factual content that allows the court to draw the reasonable
inference that the defendant is liable ttoe misconduct alleged Ashcroft v. Igbgl556 U.S. 662,
678 (2009) (citation omitted).Although “detailed factual allegatiohsare not required;|[a]
pleading that offerSlabels and conclusiohsr ‘a formulaic recitation of the elements of a cause
of action will not do”” Id. (quotingTwombly 550 U.S. at 555). Similarly, a complaint does not

state a clainf'if it tenders‘naked assertion[s]jdevoid of ‘further factual enhancemeiit.ld.



(quotingTwombly 550 U.S. at 557).

A district court shall dismiss an forma pauperisaction where it is satisfied that the
action is“(i) frivolous or malicious; (ii) fails to state a claim on which relief may be granted; o
(iif) seeks monetary relief against a defendant who is immune drech relief. 28 U.S.C.
81915 (e)(2)(B).Courts must read pro semplaints with‘special solicitudeand interpret
them to raise thé&strongest arguments that they sugge3tiiestman v. Fed. Bureau of Prisgns
470 F.3d 471, 474-76 (2d Cir. 2006) (internal quotation marks omitted) (qurRudimiglo v.
I.R.S, 28 F.3d 6, 8 (2d Cir. 1994) a@itiz v. McBride 323 F.3d 191, 194 (2d Cir. 2003)).
Accordingly, the Court construesaihtiff’s pleadings liberallyn light of her pro se status.
Erickson vPardus 551 U.S. 89, 94 (20073ealed Plaintiff v. Sealed Defendant 837 F.3d
185, 191-93 (2d Cir. 2008).

DISCUSSION
l. Plaintiff 's Criminal Claims

Plaintiff seeks to hav®efendants criminally prosecuteSeeCompl. at 9“1 wama
[sic] press charges on all parties to my ca3e.This is not her domaias a civil litigant. Rather,
criminal prosecutions are within the province of prosecutans, unlike individual citizens,
have unreviewable discretion over the decision to proseteeke v. Timmerma#d54 U.S. 83,
85-86 (1981) (fA] private citizen lacks a judicially cognizable interest in the prosecution or
nonprosecution of another.”) (quotibghda R.S. v. Richard D410 U.S. 614, 619 (1973)).
Because Plaintiff cannot herself commence a criminal prosecttiisrglaim is dismissed for

failure to state a claim on which relief may be grant28.U.S.C. § 1915(e)(2)(B)).
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Il. Plaintiff 's Constitutional Claims
A. Due Process Claims Arising unded2 U.S.C. § 1983

Plaintiff alleges that Defendants “[o]verall [violated her] constitutioiggddts.” (Compl.
at 7.) Ater a complete and liberal readingRéintiff’s complaint, the Court construes the
instant complaint as allegirdyie proces violations during the removaf her childrenin 2011
and 2016 and duringeln daughgr's time in foster care in 20165ee Sharpe v. Conolg86 F.3d
482, 484 (2d Cir 2004) @e construe [@ro secomplaint] broadly and interpret it to raise the
strongest arguments it suggéktsBecausdlaintiff allegesa violation of her constitutional
rights, the Court construes the action as brought pursuant to 42 U.S.C, vh@8Gstates:

Every person who, under color of any statute, ordinance, regulation, custom, or usage, of

any State or Territory or the District of Columbia, subjects, or causessigbeted, any

citizen of the United Staseor other person within the jurisdiction thereof to the deprivation

of any rights, privileges, or immunities secured by the Constitution anddaalsbe liable

to the party injured in an action at law, suit in equity, or other proper proceediegdmgs

redresg]
42 U.S.C. § 1983.

To maintain a § 1983 action, a plaintiff must allege both that the conduct complained of
was “committed by a person acting under color of staté #aw that the conductdeprived a
person of rights, privileges or immunities secured by the Constitution or laws afited States.”
Pitchell v. Callan 13 F.3d 545, 547 (2d Cir. 199¢&jting Parratt v. Taylor 451 U.S. 527, 535
(1981)overruled on other groundsy Danielsv. Williams 474 U.S. 327 (1986)). Moreoveahe
must allege the direct or personal involvement of each of the named defendants ingdte alle
constitutional deprivationFarid v. Ellen 593 F.3d 233, 249 (2d Cir. 20)L(quotingFarrell v.
Burke,449 F.3d 470, 484 (2d Cir. 200@l is well-settled in this Circuit that personal involvement

of defendants in alleged constitutional deprivations is a prerequisite to an awarchgedanaer
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§ 1983")). Section 1983 “is not itself a source of substantive rights, but a method for vindicating
federal rights elsewhere conferred by those parts of the United Statssitution and federal
statutes that it describe®Baker v. McCollan443 U.S. 137, 144 n.3 (1979)

The Second Circuit has held that “[p]arents have a constitutionally protected liberty
interest in the care, custody and management of their childrenénbaum v. William493
F.3d 581, 593 (2d Cir.1999) his liberty interest is protected by bahe substantive and
procedural safeguds of the e Process Clause of the Fourteenth AmendreeKia P. v.
Mclintyre, 235 F.3d 749, 758-59 (2d Cir. 2000). With respect to procedural due process rights, a
state aar may not deprive a parent of the custody of his children without a pre-deprivation
hearing unless the children are “immediately threatened with harm,” in which passpt
post-deprivation hearing is requirelenenbauml93 F.3d at 594 (internal quotation marks
omitted). With respect to substantive due process rights, state seizure of children is
constitutionally permitted only where “case workers have a ‘reasonabse foaheir findings
of abuse.” Wilkinson v. Russell,82 F.3d 89, 104 (2d Cir.1999) (quotiign Emrik v. Chemung
Cnty.Dept of Social Servs911 F.2d 863, 866 (2d Cir.1990)And, becausehildren have a
correlative liberty interest in being in the care and custody of their pacaiitren taken into
state custody have the right not to be placed by the state with foster paremgsahlavown
propensity to neglect or abuse childr8ee, e.g., Southerland v. GiuliadiF. App’x 33, 37 (2d
Cir. 2001)(“It is well-established that a child in foster care has a liberty interest to be free from
harm, and correspondingly, that the state has a duty to protect such children froh harm
Therefore, pplying a liberal construction tda&mntiff's allegations, the Court finds that

Plaintiff states cognizable§ 1983 claims for violations of procedural and substantive due
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process Notwithstanding théact that Plaintiff has raised arguably cognizable claims, there
remain deficiencies in the complaint.
B. Statute of Limitations

As a threshold matter, some of Plainsftlaims are timdarred. A threeyear statute of
limitations applies to claims brought under 42 U.S.C. § 1883llace v. Katp549 U.S. 384,
388 (2007) (8ction1983 “provides a federal cause of action, but ... federal law looks to the law
of the State ... for the lengtf the statute of limitations”Owens v. Okure488 U.S. 235, 251
(1989) (statute of limitations on 8 1983 claim to which New York law applies is thaeg)ye
Accordingly,Plaintiff’ s claims based on the 2016 removal are timely.

It is unclear from the complaimthetherPlaintiff wishes to challenge the 2011 removal
of her daughter from her custodftssuming that Plaintiff intended to bring such a claim,
however, it would beime-barredbecause Plaintiff filed this action in 2016, well beyond the
threeyear statute of limitations applicable to 42 U.S.C. § 1983 acti®as.Sevilla v. Pergz5—
CV-3528KAM, 2016 WL 5372792at *3 (E.DN.Y., Sep. 26, 201gfinding that the statute of
limitations began to run on the date the children were removed from the pardotly)xus
Winkler v. Grant07-CV-6280T-MAT, 2008 WL 1721758, at *3 (W.D.N.Y. Apr. 8, 2008)
(“The threeyear period begins on the date on which the plaintiff knew or had reason to know of
the injury allegedly suffered.In the instant case, plaintgfcause of action for the unlawful
removal of his children accrued on December 3, 2003, the date on which his children were taken.
Because the removal of his children took place more than three years bafui# filed his

Complaint, plaintiffs cause of action based on that claim is time barred.”) (citation omitted),
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aff'd in part, vacated in part on other groun®/0 F.App’x 145 (2d Cir. 2010fsummary
order).
C. Family Court is Not a Proper Defendant

Notwithstanding the timeliness of Plaintgfclaimpremised on the 2016 removal,
Plaintiff brings the instant action against entities that ar@roger defendantsThe Eleventh
Amendment barslRintiff's claims against theFamily Court” in federal courtThe Eleventh
Amendment of the United States Constitution states:

The Judicial power of the United States shall not be construed to extend to any

suit in law or equity, commenced or prosecuted against one of the United States

by Citizens of another State, or by Citizens or Subjects of any Foreign State
U.S. Const. amend. XI. Thus, state governments may not be sued in federal courhemless t
have waived their Eleventhmendment immunity, or unless Congress has abrogate[d] the
statés Eleventh Amendment immunity when acting pursuant to its authority under section 5 of
the Fourteenth AmendmenGollomp v. Spitzeb68 F. 3d 355, 366, 368 (2d Cir. 2009) (citation
omitted) (holding that the New York State Unified Court System is unquestionably an “arm of
the State” and is entitled to Eleventh Amendment sovereign immuiiceown v. N.Y. State
Comm’n on Judicial ConducB77 F. App’x 121, 122-23 (2d Cir. May 18, 2010) (soany
order) (noting that state courts, as “arms of the State are immunized froin(istérnal
guotations and citation omittedpee alsd\.Y. CONST. art. 6, 8 1 (creating the unified court
system).Becausd¢he New York State Unified Court System is entitled to Eleventh Amendment
sovereign immunity, this complaint against one of its family courts, the BrooklyrlyCourt,

is dismissed because it seeks monetary relief from an entity that is immune frorelsic 28

U.S.C. § 1915(e)(2)(B)(iii).
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D. Seven Individual DefendantsDismissed

FederalRule of Civil Procedure8 states that a complaint musohtain. . . a short and
plain statement of the claim showing that pheader is entitled to relief.Fed. R. Civ. P. 8(a)(2);
Ashcroft v. Igbal 556 U.S. 662, 67,8(2009). This rule “does not require ‘detailed factual
allegations,” but “[a] pleading that offers ‘labels and conclusionsadofmulaic recitation of the
elements of a causd action will not do.” Id. (quoting Twombly 550 U.S. at 555)see also
Achtman v. KirbyMclnerney & Squire, LLP464 F.3d 328, 337 (2d Ci2006). “Nor does a
complaint suffice if it tendersaked assertion[s]’ devoid of ‘further factual enhancemergbal,
556 U.S. at 678quoting Twombly 550 U.S. at 557). And, “the personal involvement of
defendants in alleged constitutional deprivations is a prerequisite to an avsEhades under
81983.Victory v. Pataki814 F.3d 47, 67 (2d Cir. 201@jting Farrell, 449 F.3d a#84); Holmes
v. Kelly, No. 13CV-3122, 2014 WL 3725844, at *2 (E.D.N.Y. July 25, 20¢#)ding that “a
plaintiff must demonstrate the defendant’s direct or personal involvement in thesagtiich are
alleged to haveaused the constitutional deprivation.A plaintiff must also “allege a tangible
connection between the acts of the defendant and the injuries suftgéaed.vV. Jacksoir90 F.2d
260, 263 (2d Cir. 198; Andino v. Fischer698 F. Supp. 2d 362, 381 (E.D.N.Y. 2016iting
Bass 790 F.2d at 263).

Here,Plaintiff names tenndividual defendants, but onigakesallegations against Leigh
StanlaugACS Caseworker, Edwin Gould (Supervisor), and Nova Jacoboner. None of the other
seven individual defendants are mentioned in the comtalt except to have their names and
titles listed aPefendants. Thus, the complaint does not comply with Rufdl8d-ederal Rules

of Civil Procedureas to these seven Defendabiscause it fails to notify tise thenof the
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claims againsthem Thus the complaint fails to state a claim agaidsfendantsAnna Sterr,
Allen Reid, Tyshawn Lee, S. Hogarth, Dr. Mobosserie, Aimee Ambush and Kevin &rtte
these Defendants are dismiss@&8 U.S.C. § 1915(e)(2)(B)(ii)Plaintiff's 8 1983 die pocess
claims concerning the 2016 removal and foster care of her daughter may pigaestthe
remaining defendants: ACS, Edwin Gould, Brooklyn Hospital, Leigh Stanlaus and Nova
Jacoboner.
CONCLUSION

Plaintiff’s cause of action skingthecriminal prosecution of Defendantsdismissed
with prejudice. Plaintiff's § 1983 die pocess claims regarding the 2011 removal of her daughter
from her custodyare dismissedsuntimely. The complaints dismissed again&tefendant
Family Court because it seeks monetary damages from an entity that is imnmurseidrorelief
28 U.S.C. § 1915(e)(2)(B)(iii). And the complaint isrdissed againstefendants Anna Stern,
Allen Reid, Tyshawn Lee, S. Hogarth, Dr. Mobosserie, Aimee Ambush and Kevinfaittle
failure to state a claim on which relief may be granted. 28 U.S1@1%(e)(2)(B)(ii). The Clerk
of theCourt is respectfully requested to correct the caption to reflect their damis

Plaintiff's 8 1983 Due Process claims concerning the 2016 removal and foster care of her
daughter may proceed against the remaining defendants: ACS, Edwin Gould, BrooklyalHospi
Leigh Stanlaus and Nova Jacoboner. The Clerk of the Court is directed to issue a summons
against thesBefendantsand the United States Marshals Service is directed to serve the
complaint and this Order on the Defendants without prepayment of fees.

Plaintiff shall be afforded thirt{30) days leavdrom the entry of this ordeo file an

3 Plaintiff concludes thabefendant Stern “violated due process law” but does not allege anplfaetsher.
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amended complaint. The Clerk of Court is respectfully requested to provide a “Corfgalaint
Violation of Civil Rights” form toPlaintiff. Should Plaintiff have any decisions regarding the
removal of her child or her childi@acement in foster care, she maglude the document(s)
with her amended complaintt Plaintiff elects to file an amended complaint, the amended
complaint must provide facts giving rise to each of her federal clgaisst thdefendars.
She should list specifically what injury she suffered, when and how it occurred, and who wa
responsible for it.Finally, Plaintiff must name the individuals who were personally involved as
Defendants. Should Raintiff have a basis tasserg& 1983 die process claims against
Defendants other than ACS, Edwin Gould, Brooklyn Hospital, Leigh Stanlaus and Nova
Jacoboner, she may name those Defendants in the amended comgkimiff i® advised that
the amended complaint will completely replace the original complaint, must be cdptione
“Amended Complaint,” and must bear the same docket number as this Order.

The Qurt certifies pursuant to 28 U.S.C. § 1915(a)(3) that any appeal would not be taken
in good faith and therefoiia forma pauperistatus is denied for the purpose of any appeal.
Coppedge v. United Sta{e369 U.S. 438, 444-45 (1962).

SO ORDERED.

LASHANN DEARCY HALL
United States District Judge
Dated: Brooklyn, New York
, 2017
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