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C/IM
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK
___________________________________________________________ X
TIMOTHY J. MURRAY, :
Petitioner : MEMORANDUM DECISION AND
:  ORDER
- against :
. 17-cv-26 (BMC)
THOMAS GRIFFIN :
Respondent.
___________________________________________________________ X

COGAN, District Judge.

Petitioner seeks a writ of habeas corpus pursuant to 28 U.S.C. § 2254, setting aside his
conviction for multiple counts of robbery and one count for possession of stolen property. The
facts relating to his conviction will be set forth below as necessary to adhisgssnts of errg
but to summarize, petitioner, together with an unapprehesmcsamplicemugged a woman,
Margaret Whittaker, hitting her in the face and taking her purse. The police hatedx
search warrant for petitioner's home on suspicion of his involvement in other robbades
when they executed it, they found Whittaker’s driwéicense in hisapartment. Whittaker
picked petitioner out of a lineup and identified him as her assailant at trial.

Plaintiff raises three points of error: (1) the lineup was unduly suggestaedmze
petitioner was the only one with dreadlocks, and the police suggested to Whittaker that
assailant was in the lineup; (2) petitioner’s counsel was ineffective baodusanotion to
suppress the search warrdrg omittedbetterarguments than he made; and (3) the prosecutor’s

closing argument deprived petitionerdafe process.
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Each of these points is either procedurally barred or without merit, and the pstition i
therefore denied.

Lineup identification

The Appellate Division summarily rejected this claim, holding that “[c]ontraryeo th
defendant’s contention, the suppression court properly declined to suppress the lineup

identification evidence on the ground that it was unduly suggestive.” People v. Murray, 136

A.D.3d 714, 715, 24 N.Y.S.3d 194 (2nd Depl¢rave to appeal denie@l7 N.Y.3d 100, 438

N.Y.S.3d 112 (2016).

Because the Appellate Division rejected the claim on the merits, its decisiatsétisa
provisions of the Antiterrorism and Effective Death Penalty Act (“AEDPA”), 28.0.
§ 2254(d). That statute requires petitioner to demonstrate thaatbeasurt’s decision was
“contrary to, or involved an unreasonable application of, clearly establishechHegleras
determined by the Supreme Court of the United States.” 28 U.S.C. § 2254(d)(1). The decision
of a state court is “contrary” to clearlgtablished fderal law within the meaning of
§ 2254(d)(1) if it is “diametrically different” from, “opposite in character durel’ to, or

“mutually opposed” to the revant Supreme Court precedeWilliams v. Taylor 529 U.S. 362,

405 (2000) (internal quotation marks omitted). A state court decision involves “an unreasonable
application” of clearly established federal law if the state court applies federi the/facts of

the case “in an géctively unreasonable manneBrown v. Payton, 544 U.S. 133, 141 (2005).

The Supreme Court has made clear that the AEDPA standard of review is extremely
narrow, and is intended only ag“guard against extreme malfunctions in the state criminal
justice systems, not a substitute for ordinary error correction through appeél Ryan v.

Gonzales568 U.S. 57, 75 (2013) (quoting Harrington v. Richter, 562 U.S. 86, 102-03 (2011)).




“A state court’s determination that a claim lacks merit precludes federal habebsadébng as
‘fairminded jurists could disagree’ on the correctness of the state court’s decislanihgton

562 U.S. at 101 (quoting Yarborough v. Alvarado, 541 U.S. 652, 664 (2004)). Himoegton

the Supreme Court has repeatedly admonished Circuit Courts for not affeuéfiogent

deference to state court determinations. See Wlhite v. Wheeler136 S. Ct. 456, 460 (2015)

(“This Court, time and again, has instructed that AEDPA, by setting fortilssegepredicates
before stateourt judgments may be set aside, ‘erects a formidable barrier to federal habeas
relief for prisoners whose claims have been adjudicated in state court.tinggBart v. Titlow,
134 S. Ct. 10, 16 (2013)).

As applied to identification evidence, due process requires the exclusion of ca¢iotifi
testimony that is so unreliable as to create “a very substantial likelihowdpzrable

misidentification.” Manson v. Brathwaite, 432 U.S. 98, 116 (1977) (internal quotation marks

and citation omitted) To be admissible, the court must find ertthat the identification
procedures were not unduly suggestive or that the identification was indepenel@tilg r

despite any unnecessarily suggestive procedureidSael114 Neil v. Biggers, 409 U.S. 188,

199 (1972)Raheem v. Kelly257 F.3d 122, 133 (2d Cir. 2001).

Claiming that the physical arrangement of a lineup was unduly suggestiveeoal fe
habeas corpus review is particularly difficult because a state cdetésmination that it was not
is treated as a finding of fact. And “a determination of a factual issue madddig a&irt shall
be presumed to be correct[,]” subject to rebuttdidbyar and conwncing evidence.” 28 U.S.C.

§ 2254(e)(1). Moreover, “there is no requirement that even in line-ups the accused must be
surrounded by persons nearly identical in appearance, however desirable that’mayited

States v. Reidb17 F.2d 953, 965 n. 15 (2d. Cir. 197&)cordEspiritu v. Haponik, No. 05 Civ.




7057, 2012 WL 161809 at *6 (S.D.N.Y. Jan. 19, 2012) (“[F]actual findings of the state court
regarding the suggestiveness of the lineup must be presumed correct in the dudeacarnd
convincing evidence to the contrary.”).

| have reviewed the same photographs of the lineup as the statelaamhot sg that
the photographs refute the state court’s finding by clear and convincing evidemtleassume
that there is a part of one dreadlock showing on one of the participants in the lineup thexause
parties seemed to acknowledge that on appeal, lsundt at all visible in the photographs.
Under the AEDPA review standard, the state courts’ determination must be upheld.

Petitioner’s other criticism of the lineup is that, when the detective in charge of the
investigation called Whittaker and askesr to come view jthe told her that the policefade an
arrest of somebody that may have been in possession éheY ork State driver’s license.”
However, under well-established federal law, this is not unduly suggestive. Not orile did t
detectivefail to definitively advise the witness that the suspect was, indeed, in the linethpe but
law is clear that even had he had so advised her, that would not be considered bufficient
suggestive to have violated petitioner’'s due process rights. Habeas danigisi€ircuit have
consistently held that “[a] substantial likelihood of irreparable misidentificadiont created

when police officers merely tell a lineup viewer that the suspected perpetritoz wi the

lineup.” Priester v. StragkNo. 98 Civ. 7960, 2001 WL 980563, *4 (S.D.N.Y. Aug. 23, 2001)

(citing Hodge v. Henderson, 761 F. Supp. 993, 1007-08 (S.D.N.Y. 1990) (“[l]t is implicit in the

viewing of a lineup that a suspect might appear . . . . [S]uch information does not predigpose t

viewer of the lineup to select any particular person.”)); Green v. Connell, No. 068V-5795,

2006 WL 3388656, *8 (E.D.N.Y. Nov. 21, 2006) (“[1]t is implicit in the display of a line-up that

a suspect is among the persons viewed, and statinfga¢hi® a witness is thus insufficient to



create a substantial likelihood of misidentificationsge als@enkins v. City of New York, 478

F.3d 76, 93 (2d Cir. 2007) (“This Court . . . has held that although the police generally should
refrain from infoming a witness that the suspect is in the lineup, a lineup is not unduly
suggestive merely because they do s&&es v. Harris675 F.2d 532, 538 (2d Cir. 1982) (“As
to the lineup, the only hint of suggestiveness emanated from the police officexisestato [the
victim] just prior to viewing the lineup that a suspect was in custody. Althoughothisias
expressed disapproval of such a statement, the suggestiveness in this casgmeas m.”)
(internal citation omitted).

Of particularimportance is the fact that petitioner must show that the Appellate
Division’s decision is contrary to or an unreasonable application of Supreme Couritauthor
concerning identification of witnesses, and no Supreme Court decision suggesisdiee
officer may not advise a lineup witness that they have a suspect in gustagne merely
saying something that allows an inference that the suspect may be in c\&te®yper v.
Portuondo, 82 F. App’x 51, 52 (2d Cir. 2003) (“[N]either we nor the Supreme Court has ruled
that such statements, by themselves, render a lineup impermissibly stegges8ince the
police merely advised thectim that the suspetimay” have had possession of her license,
without even confirming whether the suspect wowddrbthe lineup, petitioner cannot meet the
standard for habeas corpus relief.

I neffective Assistance of Trial Counsel

A. Background

Prior to petitioner’s arrest, police had been investigatewgral patternobberies in the
neighborhod where Whittaker was attacked. The police were particularly looking foricereh

that been seen in connection with the prior robberies, specifically, a gold ChHesy Weh a



Harley-Davidson sticker on the back. There was a poster containing this description of the
vehicle hanging in the neighborhood precintt. addition, one of witnesses to the earlier
robbery identified the license plate number of the velasleEJU6444.”

Prior to embarking on an unmarked patrol, an officer named Jason Summo observed the
poster and asked the detective on the d&féam Bravo, about the vehicléBravotold Summo
the additional detail that theaspected vehiclefsont and rear wheels were mismatched.

While on patrol in an unmarked car with a partner, Summo observed a vehicle moving in
the opposite direction of his that was in violation of the Vehicle and Traffic hawa respects.
First, its headlights projected blue instead of white light. Second,wlasran objedbanging
from the reatview mirrorthat caild obstruct the driver’s viewAs he made a {urn to get
behind the vehicle, Summo observed that it matched the description of the vehicle in thé precinc
posteras augmented by Brayvioe., a gold Chevy Tahoe with a Harley Davidson sticker en th
back and mismatched front and rear wheels.

Summo called for baelip and he and his partner approached the vehicle with guns
drawn. Petitioner was driving. After Summo removed petitioner from the vehicle, érv@dbs
an tnmarked bottle of pills in plain view inside. Summo took petitioner and the vehicle into
custody.

After speaking to Summo back at the precinct, Sergeant Ronald Buell, who waerfamil
with the pattern robberies, prepared an affidavit in support of a search warranttiongesi
home. He went to the District Attorney’s office aant Assistant District Attornegbtained a
warrant based on the affidavithe warrant allowed the seizupg inter alia, “any and all

forensic evidence of a robberyDuring the search, the police found Whittaker’s driver’s



license, andas noted abov&Yhittakersubsequently identified petitioner in the lineup as her
assailant.

B. State Court Proceedings

In a suppression hearing, petitioner’s counsel contendied alia, that there was no
probable cause for the issuance of the search warrant. He ielgedt, on a complaint form
that Summo had filed out which he described the vehicle as “gray” rather than “guhed.”

He also noted that the witness to the prior robbery had described the vehicle somewhat
differently than the affidavit in support of the warrant, includinjghy different license plate
number (“EJU 6684” v. “EJU 6444”), and that the warrant application did not mention that the
vehicle had a crackeslindshield and blue headlights, as did petitioneH& also argued that the
affidavit in support of the search warrant referred to a rear stickevésasimilar to” a Harley
Davidson logo, not that it was fact aHarley Davidson logoFinally, he argued that even if the
warrant was valid, it did not authorize a search for or allow an arrest based on efrolenite
Whittaker robbery, since it only pertained to evidence from the prior robberiesuppeession
court denied the motion to suppress.

On direct appeal, petitioner contended that his trial counsel had been ineffectiveebec
there were two better argumemssupport of suppression which he did not make. The first was
that the mere fact that petitioner owned the vehicle deskciibiie report of prior robberies did
not provide sufficient probable caufee a warranto search petitiones’home. The second was
that the search warrant only allowed seizure of items that constituted evadenobbery, and
Whittaker’s driver’s liense, by itself, was not evidence of a robbery.

Although appellate counsel abandoned the arguments that trial counsel had rdisgd, cal

them “untenable,”te Appellate Divisionejected them anyway, finding that:



To the extent that the defendant contends that the warrant authorizing the search
of his apartment was not supported by probable cause, his contention is without
merit. To establish probable cause, a search warrant application must provide
sufficient informationto support a reasonableli@f that evidence of a crime may

be found in a certain plac&earch warrants, which generally are not composed

by lawyers but rather by police officers, should not be read hypertechrandlly

may be accorded all reasonable inferendd¢sre, the suppssion court correctly
determined that the affidavit upon which the warrant was issued contained
information sufficient to support a reasonable belief that evidence of illegal
activity would be present at the defendant's apartment

Murray, 136 A.D.3d at 714, 24 N.Y.S.3d at 1@tatiors and quotation marks omitted)s to
the new Fourth Amendment arguments made on appeal, the Appellate Division held that

To the extent that the defendant now makes additional arguments regarding a lack

of probable cause to issue the search warrant, and further argues that thg recove

of certain physical evidence from his apartment exceeded the scope the warrant,

the pontentions are preserved for appellate revieemd, in any event, without

merit.
Id. (citation omitted). And, to the extent that trial counsel failed to make these new arguments,
the Appellate Division held summarily that petitioner®fitention that he was deprived of the
effective assistance of counsel during the pretrial proceedings is tuitleoi” 1d. at 715, 24
N.Y.S.3d at 195.

C. Analysis

First, although the Appellate Division, apparersig sponte, addressed the argument for
suppression that trial counsel had made, there is no need for me to review that raling her
Petitioner, in seeking leave to appeal to the New York Court of Appeals, did not advance that
argument (as he had not advanced it in the Appellate Division), and, since there can themno fur
proceedings on direct appesgeN.Y. Crim. Proc. § 450.10(1) N.Y. Ct. Rules, § 500.10(a)

(authorizing only one request for review of a convictiany deemed exhausted and

procedurally barred in this Courgee, e.g.Jones v. Murphy, 694 F.3d 225, 247 (2d Cir. 2012);

St. Helen v Senkowski, 374 F.3d 181, 183-84 (2d Cir. 20@dariciov. Artuz, 269 F.3d 78, 90




(2d Cir. 2001)Grey v. Hoke, 933 F.2d 117, 120 (2d Cir. 1991n.addition, | note that in his
habeas corpus petition, petitioner has only raised the claims that his appeltetelmade and
thus the grounds for suppression athed by his trial counsel are not before me.

What is before me in the first instance is teeiew of theAppellate Division’s ruling
that his appellate counsel’s n&wurth Amendment argumentsised for the first time on
appeal, are “umeserved for gmellate review . . . and, in any event, without merkiurray, 136
A.D. at 714, 24 N.Y.S.3dt194. This holding erects a procedural bar prohibiting review in this
Court. A federal court should not address the merits of a petitioner’'s habeas clataté aourt
has rejected the claim on “a state law ground that is independent of the federahcurest
adequate to support the judgmentée v. Kemna534 U.S. 362, 375 (2002) (quotiGmpleman
v. Thompson, 501 U.S. 722, 729 (1991)) (emphasis omitddtjen a state court rejects a
petitioner’s claim because he failed to comply with a state proceduralhilerocedural bar

may constitute an adequate and independent ground for the state court’s d&agsiong.

Coleman 501 U.S. at 729-30; Murden v. Artuz, 497 F.3d 178 (2d Cir. 2007). State procedural

grounds are only adequate to support the judgment and foreclose federal revievaiéthey

“firmly established and regularly followed” in the stateee 534 U.S. at 376 (quotintames v.
Kentucky 466 U.S. 341, 348 (1984)). If a state court rejects a specific claim on an adequate and
independent state law ground, then a federal court should not review the merits afithe cla

even if the state court addressed the merits of the claim in theasilternSeedarris v. Reed

489 U.S. 255, 264 n. 10 (1989) (“[A] state court need not fear reaching the merits of a federal
claim in an alternative holding. By its very definition, the adequate and indepetadent s

ground doctrine requires the federal court to honor a state holding that is a sufsisrfor the



state court’s judgment, even when the state court also relies on fedetpal(émphasis
omitted)

| see nothing exorbitant about the Appellate Division’s invocation of a procedural bar as
to arguments that petitioner raised for the first time on apddare was no reason why the
Appellate Division should have been the first court to hear appellate counsel’'saheory
suppression. Indeed, appellate counsel recognized that but for the allegetiveedfesistance
of petitioner’s trial counsel, the claim was unpreserved for apfdwd.claim is therefore
procedurally barred from review in this Court.

However, oce it is determined that a claim is procedurally barred under state procedural
rules, a federal court may still review such a claim on its merits if the petitioneeganstrate
both cause for the default and prejudice resulting therefroihhe can demonstrate that the
failure to consider the claim will result in a miscarriage of justiBeeColeman 501 U.S. at
750 Harris 489 U.S. at 262The latter avenue, a miscarriage of justice, is demonstrated in
extraordinary cases, such asamha constitutional violation results in the conviction of an

individual who is actually innocenBeeMurray v. Carrief 477 U.S. 478 (1986).

The first avenue, cause for the default and prejudice therefrom, can be demonstinated w
“a showing that the factual or legal basis for a claim was not reasonably avtolablunsel . . .
or that ‘some interference by state officials’ made compliance impracticablpor that] the

procedural default is the result of ifeftive assistance of counseBossét v. Walker, 41 F.3d

825, 829 (2d Cir. 1994) (citingurray, 477 U.S. at 488alteration in original).Although, in
some circumstances, ineffective assistance of counsel can constitute “causgngufiavoid a
procedural defaulseeMurray, 477 U.S. at 488-83he ineffective assistance claim must itself

have been exhausted in the state court. Edwards v. Carpenter, 529 U.S. 446, 451-52 (2000).

10



Here, as noted above, petitioner exhausted his ineffective assistance of triall abaim
by raisingit on direct appeal to the Appellate Division, and again in his application for leave to
the New York Court of Appeals. | thus need to determine if the Appellate Digsiejgction of
this ineffective assistance claim warrants habeas corpus relief.

Because the Appellate Division reached the merits of this claim, my review is again
constrained by the AEDPA. This imposes a double burden on petitioner because not only is the
AEDPA standard of review narrow, but the criteria for proving a claim of ickfeeassistance
of counsel under the Sixth Amendment is also narrow. To show a Sixth Amendment violation of
the right to effective assistance of counsel, petitioner must meet thgdwg test set forth in

Strickland v. Washington, 466 U.S. 668 (1984). First, he must show that counsel’s performance

fell below “an objective standard of reasonableness” under “prevailing pafasaorms.” Id.
at 688. The court must apply a “strong presumption of competence” and “affirmatntetyain
the range of podsie reasons [petitioner’s] counsel may have had for proceeding as they did.”

Cullen v. Pinholster, 563 U.S. 170, 196 (2011) (internal quotation marks and citation omitted).

Second, under the “prejudice” prong, petitioner must demonstrate that “thesasaable
probability that, but for counsel’s unprofessional errors, the result of the progeeslitd have
been different.”Strickland, 466 U.S. at 694. “The likelihood of a different result must be
substantial, not just conceivabletfarrington 562 U.S. at 112.

With regard to the identification of the vehicle as sufficgmundso obtain a search
warrant,all of the rather sparse authority upon which petitioner’s appellate counse! rel
pertained to probable cause to arrest or detain without an arrest warrant, nokepcalse to
obtain a search warranflthough the inquiries are similar, the focus is differédeéeZurcher v.

Stanford Daily, 436 U.S. 547, 555, 557 n.6 (19&Xp(aining that probable cause for a search

11



warrant does natecessarily justify an arrest because, “[e]ach requires probabilities as t
somewhat different facts and circumstances . . . . [W]hile probable causeetiraquires
information justifyinga reasonable belief that a critma@s been committed and thatarticular
person committed it, a search warrant may be issued on a complaint which does riptadgnti
particular person as the likely offender . . . [and] without any showing that the ateupgailty
of any offense whatevej.{internal quotation nt&s and citations omitted).

Even putting that distinction asidegtitioner’s appellate counsel recognized that he was
criticizing trial counsel without being able to cite to any controlling authorionwphich trial
counsel could have relied. As petitioner stated in his motion for leave to appeal to thefCour
Appeals:*This Court has never squarely addressed whether dravicar allegedly involved in a
crime constitute§nformation sufficient to support a reasonable belief that . . . evidence of a
crime may be found in a certain plaeehere the driver's home — as is required for probable
cause.

Petitionercited only one case from the New York Court of Appeals, People v. Hicks, 68

N.Y.2d 234, 508 N.Y.S.2d 163 (1986), whéne issue was “in the absence of probable cause,
whether and when it is permissible for the police, having made a lawful stop, tottetai

suspect and transport him to the crime scene for possibldickin.” That decision had little,

if anything,to do with petitioner’s case. Although it contained dictum that somewhat supported
petitioner’s position, the Court of Appeals carefully qualified that dictum, finthagit could

not hold “as a matter of law” that a stop of a suspect vehicle gi@béle cause to arrest the
suspect. It therefore did not address whether it would disturb the exerciseetiahsioy the
Appellate Division under all the circumstancésh® case. Moreover, it affirmeéte Appdate

Division’s decision which, in turn, upheld thransporiof the suspect to a show-up based, in

12



part, on the vehicle. Theicks case washerefore a poor candidate upon which a court could
rely tofind ineffective assistance of trial counsel in the instant case for not raising it.
The only other controlling authority upon which petitioner urged the Appellate Division

to find ineffective assistance of counsel was an Appellate Division dedfaople v. Sellers

168 A.D.2d 581, 562 N.Y.S.2d 798 (2nd Dep’t 1990), which, Hkeks, dealt withprobable

cause to arrest, not probable cause to obtain a search warrant. Other than thaty pa&tione
onenis prius decision. Indeed, the fact that the Appellate Division in the instant case found that
petitioner’s trial counsel was not ineffectiesome indication that it viewed the facts as

sufficient to support the issuance of a search warrant under New York law. And theiteae U

States Supreme Court case that petitiarted, Chambers v. Maroney, 399 U.S. 42 (1970),

upheld probable cause — again, for arrest, not to search, as no search issue wée liaboire +
based on more than the similarity of the apprehended vehicle.

Trial counsel chose to focus on the concfatés— that the car under investigation had
differences from the car described in the search wafrantl that probable cause was therefore
lacking. He made that choice instead of opting for the broader and more ambitayys the
advocated by appellate counsdhat driving a car allegedly involved a crime does not comestit
probable cause to believe that the proceeds of the crime may be found in the driver's home
Fairminded jurists could certaintiisagree as to which one of these is the stronger theory.

And it does not helpetitionerthat, although the Appellate Division Hedppellate
counsel’s theory to be procedurally barred, ibdlsld that in the alternativehad no merit.

This means that even had trial counsel preservediiewew bythe Appellate Division, that

Court would have rejected it anyway. Undersd@rcumstances, and especially given the

13



doubly-deferential standard for habeas review of ineffective assistance of triabtolanss,
petitioner is not entitled to relief.

With regard to the seizure of Whittaker’s driver’s license, | similarlyfecahno
objectiveunreasonableness trial counsel’s decision not to press the point that appellate
counsel, again unsuccessfully, chose to préggellate counsel claimed there was no “nexus”
between petitioner’s car aMilhittakers license, but the warrant permitted the police to seize
items other than contrabandal forensic evidence of a robberylf police officers looking at
the home of a potential robbery suspect find a driveesise ofsomeone who doesn't live
there, ad which has no reasdar being on the premises, they are entitled to seize it and
investigate further. All they need is reasonable suspicion to béfiatie might be the product
of a robbery, and with Whittaker's name certainly not being on petitioner’s door, theyabad t
At the very least, both a reasonable trial lawyer and a reasonableguitstitink that they did.

Accordingly, plaintiff's claim of ineffective assistance of trial counsegjscted.

1. Prosecutorial Misconduct
Under federalaw, a prosecutor has wide latitudemaking his closing argumengee

United States v. Casamen®&87 F.2d 1141, 1189 (2d Cir. 198%ven where a prosecutor has

made improper comments in summation, habeas relief is not warranted unlessniaoks re

rendered the trial, as a whole, “fumdantally unfair.” Darden v. Wainwright, 477 U.S. 168,

181-83 (1986).To be entitled to habeas relief, a petitioner must show “that he suffered actu

prejudice because the prosecutor’'s comments during summation had a substantialians injur

effect or influence in etermining the jury’s verdict.”_Bentley v. Scully, 41 F.3d 818, 824 (2d

Cir. 1994);see als®onnelly v. DeChristoforo, 416 U.S. 637, 643 (1974) (holdireghabeas

relief is warranted only wherthe prosecution’s claimed misconduct “so infected the trial with

14



unfairness as to make the resulting conviction a denial of due process”). In additgiatehe
courts’ determination thagetitioner’'sdue process rights were not violated is entitled to
deferere under AEDPA, as described above.

On appeal, gtitiona contended that the prosecutor’s closives excessive because the
prosecutor made the following remarks: (1) she told the jury that the victim wouwer“fogget”
this “heinous,” “brutal” crime, thereby appealing for sympathy towardsittien; (2) she
vouched for the complainant’s testimony by saying the complainant would “nevet’foeg
robber’s face and describing the complainant as “educated”; “married”; “invivlvest
church”; andsomeone who “spend[BEr spare time counseling youth”; (3) she referred to facts
that had been stricken from the record; (4) she dateidrthe defense as “ridiculdu¢5) she
called on petitioner to provide a “reasonable explanation” for possessing the stoletyproper
thereby shifting the burden to him; and (6) she told the jury that only a guilty venalitd
support justice.

The Appellate Division’sejectionof this claim was multfaceted:

[T]he defendant’s contention that he was deprived of a fairasia result of

certain remarks made during the People’s summation is partigigserved for

appellate reviewln any event, most of the challenged summation remarks were

either fair comment on the evidence, or responsive to arguments and theories
presented in the defense summatidio the extent that any remaining challenged
remarks were improper, they were not so egregious as to deprive the defendant of

a fair trial
Murray, 136 A.D.3d at 715, 24 N.Y.S.3d at 194 (internal citations omitted).

| note at the outset that because the Appellate iDividid not distinguish the objections

that were unpreserved from the objections werie without merit, | am to consider the decision

as ruling on the merits of the claim, without regard to any pogsibtedural barbut with

15



deference to a ruling on the merits required under AED&&eJimenez v. Walke58 F.3d

130, 145 (2d Cir. 2006).

Having reviewed the record, | think that, if anythitigg Appellate Divisiorwasoverly
indulgent to petitioner. There was really nothing wrong with this closing pitdiest that the
prosecutor referred to the victim as educated, for example, was in responsede detesel’s
argumenin which he also called the victim educated and suggésat@dn educatedctim was
unlikely to miss the couple of details that he thought she had missed. The prosecutor desponde
that the victim’seducation made her more likely to give accurate information. There was
nothing that suggested any effort by the prosedotewich the burden of proof; all the
prosecutor did was criticize defense counsel’s points, which she is entitled to idionéeat
appellate counsel simply mischaracterized the context of remarks madettaraigsing, and
the Appellate Division recogrezl it.

In any event, the question before me, again, is not whether the Appellate Division wa
correct, but rather, whether fairminded jurists could disagree as to wrietlaercorrect.
Petitioner cannot come anywhere near meeting the standard fos ltalpeas relief on this

point, and | therefore reject it.

CONCLUSION

The petition is dard and the case is dismissetl certificate of appealabilityill not

issue as the petition fails to raise any substantial issues. The Coukserirsuant to 28
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U.S.C. § 19I5(a)(3) that any appeal would not be taken in good faith and thendtwrea

pauperis status is denied for the purpose of any app8akCoppedge v. United States, 369

U.S. 438 (1962). The Clerk is directed to enter judgment accordingly.

SO ORDERED. Digitally signed by Brian M. Cogan

Uu.S.D.J.

Dated: Brooklyn, New York
June 28, 2017
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