Plotch v. Wells Fargo Bank, N.A. Doc. 29

UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF NEW YORK

ADAM PLOTCH, ’
Plaintiff, OPINION & ORDER
- against - No. 17-CV-00309 (NG) (RER)
WELLSFARGO BANK, N.A,,
Defendant.
_____________________________________________________________ X

GERSHON, United States District Judge:

This casarises frontwo separate state foreclosure actions as to the same property located
at 387 Adelphi Street in Brooklyn (the “property”)One of the foreclosure actions was instituted
by Wells Fargo Bak, N.A. (“Wells Fargo”) against Philip McKenzie. The otheearlier
foreclosure action was commenced by a condominium board against Philip McKenzie for his
having failed to pay common charges the property Plaintiff, Adam Plotch, purchased the
propertyin the foreclosure action commenced by the condominium board, but was never a party
to the foreclosure action initiated by Wells FargBlaintiff bringsthis federal action seeking
various forms of declaratory relief. Defendant has now moved to dismiserti@aint on three
grounds: (1) pursuant to the doctrine set fortifiaanger v. Harris, 401 U.S. 37 (1971), the court
should abstain from exercising its jurisdiction over plaintiff's ckif2) plaintiff's claims are

barred by collateral estoppel; ar8) plaintiff's complaint fails to state a clainfor the reasons

! Diversity jurisdiction exists here because plaintiff is a citizen of Newk and defendant
is a citizen of South Dakota. In an action seeking a declaratory judgment, “the amount
controversy is measured by the value of the object of the litigation,” which gxeseds $75,000.
Garanti Finansal Kiralama A.S v. Aqua Marine & Trading Inc., 697 F.3d 59, 69 (2d Cir. 2012).
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set forth belowdefendant’s motions granted but plaintiff may move for leave to amend his
complaint to address the deficiencies
l. Facts

The complaint alleges the following facts whiébr purposes of this motion, are taken as
true.On July 23, 2001, thpropertywas conveyed from Lazarine Quarless to Philip McKenzie.
On August 20, 2001, McKenzie executed a mortgage in the amount of $247,500 (“2001
Mortgage”)in favor of Wells Fargo This mortgage was reamded inthe New York City egister
On July 28, 2003, McKenzie executed another morttgagéells Fargan the amount of $6,187.06
(“2003 Gap Mortgage”). Simultaneously with the execution of the 2003 Gap Mortgagse, Wel
Fargo recaded a “Consolidated, Extension and Modification Agreement” to consolidate the 2001
Mortgage with the 2003 Gap Mortgage (“2003 CEMA”). The 2003 CEMA was in the amount of
$248,071.00. A copy of the 2003 CEMA was recorietthie New York City register on July 28,
2003. On July 26, 2005, McKenzie executed another mortgagiee propertyn the amount of
$101,088.51 in favor of Wells Fargo (“2005 Gap Mortgage”). The 2005 Gap Mortgage was
recorded irthe New York City egiste on the same date. Simultaneously with the recording of
the 2005 Gap Mortgage, Wells Fargo recorded a second “Consolidated, Extension and
Modification Agreemerit (the “2005 CEMA”). The 2005 CEMA states that “[tlhe Consolidated
Note will supersede all tars, covenants, and provisions of the Notasdit wasrecorded irthe
New York City egister. Within the 2005 CEMA is a “Consolidated Mortgage” in the amount of
$342,000, which consolidates all of the above noted mortgages (“2005 Consolidated Mortgage”).

On October 31, 2012, plaintiffurchasedhe property for $100,000 af@reclosure action

commenced by the condominium boas the result oMcKenzie's failure to pay common



charges Compl. at{{ 41-422 On October 2, 2015, a referee’s deed trarisfgritle to the
premises to plaintiff was recorded in the New York City regisidaintiff allegeshat the above
mortgagesaredefective in various ways. For example, some acknowledgment pages are devoid
of any identification as to the notary witnessing McKenzie’'s purported tsigna Others lack
McKenzie’s initiak on pages of documents that require initials.

Plaintiff argues thatbecause the above mortgages were deficiently execWetls
Fargo’s interestshould be subordinate to the rightsRtaintiff.” Compl. atf 59. Plaintiff seeks:
the cancellation of the 2005 Gap Mortgage (or a declaration that his riglsisparior to those of
Wells Fargo) the cancellation of the 2003 CEMA and 2003 Gap Mortgage declaration that
his rights are superior to those of Wells Fargmda declaratory judgmeniat the 2001 note is
satisfied and discharged. Plaintiff seeks no specific relief as to the 2005 ©EN 2005
Consolidated Mortgage.
. The 2013 State Court Proceeding

On January 22, 2013, Wells Famgdtiated a foreclosure action in Kings Coynagainst
McKenzie to foreclose on the 2005 Consolidated Mortgage. Pleishnot named as a party
McKenzie ultimately defaulted in thataction. On Octder 11, 2016, Plotch filed anotion
purportedlyas McKenzie’s successor in intergatirsuant to New York Civil Practice Law and
Rule (“CPLR”)8§ 1018 se=kingto dismiss the state court actioells Fargo opposed this motion.
The state court denied Plotch’s motion on February 9, 2017. The order Ytdtedjng oral
argument . . . neparty’s motion to substitute into the action is denied pursuant to [New York

Civil Practice Law and Rule] 1018. Furthermore, to the extent that the moticades parsuant

2 At oral argument, plaintiff acknowledged that he took the property subject to Wells
Fargo’s superior liens. Though plaintiff challenges the validity of thosehiergs to the extent
they are valid, plaintiff acknowledges that those liens are superior.
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to CPLR 1012, the motion is denied as untimélyli that same order, the state court granted
Wells Fargo’s motion for an order of referenaed the foreclosure case was sent to a refédee.
May 9, 2017, Plotch moved for reconsideratidiis motion is still pendingSee Wells Fargo v.
Philip McKenzie, No. 0001243/2013 (N.Y. Sup. Ct., Kings County).

IIl.  Discussion

A. Younger Abstention

Defendant argues that | should abstain from exercising jurisdiction putstémninger v.
Harris, 401 U.S. 37 (1971). I8rint Communications, Inc. v. Jacobs, 134 S. Ct. 584, 591 (2013),
the Supreme Court clarified th#bunger appliesonly in three “exceptional” circumstances: (1)
state criminal prosecutions; (2) civil enforcemenvgeedings; and (3) civil proceedings that
implicate a state’s interest in enforcing the osdemnd judgments of its courtid. at 588.

Courts have routinely concluded that a pending state court foreclosure prgckdidin
within the third category articulated 8print—a civil proceeding that implicates a state’s interest
in enforcing the orders of its court$ee Calizaire v. Mortg. Elec. Reg. Systs,, Inc., 2017 WL
895741, at *3 (E.D.N.Y. Mar. 6, 2017) (collecting cases). HowexXamger generallydoes not
applyagainst those not party to the pending state proceed8eg®oran v. SalemInn, Inc., 422
U.S. 922, 929 (1975Hindu Temple Society of North Am. v. Supreme Court of Sate of New York,

335 F. Supp. 2d 369, 375 (E.D.N.Y. 200Dnly “where the plantiffs’ interests are so inextricably
intertwined that direct interference with the state court proceeding is ineyi¥ableger may

extend to bar the claims of plaintiffs who are not party to the pending staeegiog. Spargo

3 CPLR 8§ 1012 governs intervention in an action while CPLR 8 1018 governs substitution

into an action.



v. New York Sate Commission on Judicial Conduct, 351 F.3d65, 82 (2d Cir. 2003finternal
guotation omitted).

Defendant fails to offer any argumex#t to why thenterests of plaintiff and McKenzie are
so intertwined thaan exception to the general red¢hatYounger is inapplicable to noparties—
is proper in this caseSee Roberts v. New York, 911 F. Supp. 2d 149, 168.D.N.Y. 2012)
(declining to applyYounger because “defendants have failed to demonstrate that plaintiffs’
interests are so closely relatedtthbstention is warranted.”). Obviously, they are not. McKenzie
has defaulted, wheredotch’s interest isto stopWells Fargo’s attempt to feclose on the
property. As the Ninth Circuit has articulated:

The district court properly declined to abstain undemger. [Defendant] initially

named Plaintiffs as parties in the [state court] action but unilateliaityissed them.

[Defendant] did so precisely because of Plaintiffs’ effort to figtitat is, to present

a defense in state cour¥ounger abstention cannot apply to one who is a stranger

to the state proceeding. [Defendant] made Plaintiffs strangéne tate case by

denying them an opportunity to be heard in state court on the question . . . Moreover,

as parties dismissed from the state case, Plaintiffs’ interests are notimmednivith

those against whom the Order was issued . . . The questimif® raise in this

case . . . arose precisely because Plaintiffs were dismissed from the state court

litigation and so could not defend against the imposition of an injunction on them in

that liigation. Those covered by name by the [state court]rQlidenot attempt to

present a defense and were not dismissed from the litigation. The circumatashces

interests of those covered by name in the [state court] Order and the Plaiatiffs a

therefore entirely divergent as to the procedural issues raased h
Vasquez v. Rackauckas, 734 F.3d 1025, 103®th Cir. 2013) (internal quotations omittedJhis
case is similar t&/asquez in two respects. FirsBlotch is a stranger to theat court proceeding
becaus&Vells Fargesuccessfullyppposedis substution into the actionNone of the casesglied
uponby defendant involve a federal court declining to exercise jurisdiction based upda a sta
court foreclosure proceeding where the plaintiff in the federal proceeding is ot toghe state

court action.SecondMcKenzie did not present a defensstate court, as he defaultdd. effect,

defendant successfully argued against plaintiff's participation in the start actiorand now



seeks to bloclplaintiff's avenue to federal coulty sayingthat the state proceeding afforded
plaintiff an adequate gortunity for judicial review. It did not.

| alsoreject defendand’ contentiorthat the state court has already provided plaintiff with
an opportunity to be heard ahdsadjudicated the defenses plaintiff seeks to raise Hére state
court denied botBubstitution under CPLB 1018 andntervention under CPLR 1012. Nothing
in the state court’'s decision suggests that it resolved plaintiff's claims on tite. mimdeed,
plaintiff's state court motion does not even raise the claims he raiies current action.

Accordingly, | decline to invok&¥ounger abstention.

B. Collateral Estoppe

“Relitigation of an issue of fact or law is precluded on the basis of collastappel if (1)
the identical issue was raised in a previous proceeding; (2) the issue was #ttyetiyl and
decided in the previous proceeding; (3) the party had a full and fair opportunitgatelitne issue;
and (4) the resolution of the issue was necessary to support a valid and final judgment on the
merits” Bulovic v. Slop & Shop Supermarket Co., LLC, 698 Fed. Appx. 21, 22 (2d Cir. 2017)
(internal quotation omittedpefendant argues that “the state court has effectively disposed of any
claims and defenses Plotch might have with respect to the Property whendtfletsd’s motion
to intervene and dismiss the Foreclosure Action.” Def. Mem. aPIdich was never permitted
to intervene or substitute into the state court action, so, not having been part of that actwn, he di
not have an opportunity to fully and fairly litigate substantive issues. Moreovestatieecourt

opinion does not discuss any of these substantive issues, which indicates that therreddhe



issues Plotch raises hexere not necessary to support a decigiaie state courtAccordingly,
this action is not barred by collateral estogbel.

C. Failureto Statea Claim

Defendant also moves to dismissfailureto state a claimln deciding a motion to dismiss
pursuant to Federal Rule of Civil Procedure 12(b)(6), the court must accept asvrele@taded
factual allegations and must draw all infezes in plaintiff's favor. Swiatkowski v. Citibank, 446
Fed. Appx. 360, 3661 (2d Cir. 2011).To survive a motion to dismiss, a complaint must contain
sufficient factual matter to “state a claim to relief that is plausible on its fakshcroft v. Igbal,

556 U.S. 662, 678 (2009) (quotiigll Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007))acial
plausibility exists when a plaintiff “pleads factual content that allows thetdo draw the
reasonable inference that the defendant is liable for the misconduct alléged.”

The first issue to resolve as to the merits of plaintiff's claim is whether the 2005
Consolidated Mortgage is the only relevant mortgage. In other words, assugueago that the
mortgages issued prior to the 2005 Consolidatediddge were defective in the way plaintiff
alleges, do those defects matter in light of the 2005 Consolidated Mortgage? f Rlguags that
if any of the underlying mortgages were defective, then the value of dedsetive mortgage
should be subtracted from then Wells Fargo holds on the property. Wells Fargo argues that the
2005 Consolidated Mortgage supersedes the prior mortgages and is the only morgagetcel
the foreclosure.

Wells Fargo is correct that the 2005 Consolidated Mortgage supersedes th@pggages

and is the mortgage critical to the rights of the parties. The 2005 CEMA #tateYt]he

4 Defendant also argues that plaintiff has a remedy by way of his pendingl apkéor

motion for reconsideration. If one of those remedies is successful, andfpaialiowed to be
heard in state court, then an abstention motion may become viable.
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Consolidated Note will supersede all terms, covenants, and provisions of the NeeeeSdmpl.
Ex. C at 5.1t also states that “all of the Lender’s rights in the Property are combined so that unde
the law Lender has one mortgage and | [borrower] have one loan obligation whitipaywés
provided in this Agreement.rd.®

In support of its argument, Wells Fangoints to another case in which plaintiff was a party
and attempted to advance a similar argument, which the New York Court of Appectisdsee
Plotch v. Citibank, N.A., 27 N.Y.3d 477, 4884 (2016). In that case, there was a consolidated
mortgagecomprised of two underlying mortgages. The first mortdaag been issueith the
amount of$54,000,and the second mortgage in the amount of $38,000. These mortgages were
consolidated into one mortgage of $92,000. Plotch, approximately ten yearbafterrtgages
had been consolidated, purchased the property subject to “the first Mortgage edtigmiost the
premises.”ld. at 481. Plotch argued that the original $54,000 mortgage was the first mortgage of
record, while Citibank argued that the $92,000 obdated mortgage was the first mortgage of
record. In that case, Plotamintained “that the phrase first mortgage of record means solely the
mortgage recorded earliest in time, and that a consolidated mortgage muste¢hieeebroken
down into its component mortgages in order to identify the ‘first mortgage ofitBcéd. at 482.
The Court of Appeals concluded that the consolidated mortgage was the operative ntbaigage
gowverned the rights of the parties and did not break the consolidated mortgage dows into i
constituent parts.

Therationak followed by the New York Court of Appeaégpplies here-a consolidated

mortgagecan supersede prior mortgages and bedbmeperative agreement between the parties

5 | may considerthe mortgage documents because plaintiff attached them to the complaint

and incorporated them by referencgee Chambers v. Time Warner, Inc. 282 F.3d 147, 1583
(2d Cir. 2002).



if that is what their contract soqvides As the Court of Appeals noted, holding otherwise would
lead toonly additional step in the consolidation procesk. at 483. (“Banks . . . would simply
take additional steps to satisfy the original mortgage, take out a new mortgage,yahe pa
additional fees required to achieve precisely the same res$igdt€) as irPlotch, the2005CEMA
language establishes unequivocally that the three mortgages were coedahdéhatthe parties
intendedWells Fargo to have “one mortgage and [McKenzie to] have one loan obligedeen.”
Compl. Ex. C at 5The Court of Appealsecognized that a CEMA cannot impair or derogate the
priorities of any intervening lien between the mortgages being consolidatéogatistnot an issue
here, as McKenzie and Wells Fargo were the only relevant pattibs time of the 2005 CEMA.
In taking possession of the propenty2012, Plotch stepped into the shoes of McKenzie and his
obligations to Wells Fargo are coextensive with McKenzie’s obligations, whiehasasolidated
into the 2005 CEMA and 2005 Consolidated Mortgage.

Since | have concludhat the 2005 Consolidated Mortgage is the only mortgalgeant
to this litigation, the issue arises as to whether plaintiff challenges its valitiey.does not.
Although he makes various factual allegations regarding the 2005 Mortgadelihéated legal
claimsrelate only to the 2005 Gap Mortgage, and mortgages from 2001 and 2003. Because the
only relevant mortgage is tl2005 Consolidated Mortgage, plaintiff has failed to state a claim and
defendant’s motion to dismiss is granted on that Badisplaintiff seeks leave to amend his

complaint, he must do so by January 26, 2018.

6 At oral argumentgdefendant contende¢bdat the version of the 2005 Consolidated Mortgage
that was attached to the 2005 CEMA as an exhibit is irrelevant, and that the@rdyptelocument

is the final version of the 2005 Consolidated Mortgage. Plaintiff argued that the asibynvefr

the 205 Consolidated Mortgage that was properly recorded on the public registry \@aas as
exhibit to the 2005 CEMA. Though | conclude that the 2005 Consolidated Mortgage is the only
relevant document, to the extent the only version that was ever recorded \wasxaghd to the
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V.  Conclusion
Defendant’s motion to disiss is granted Plaintiff is provided untilJanuary 262018to

seek leave to amend his complaint.

SO ORDERED.

15t Oina CGershon

NINA GERSHON
United States District Judge

Dated:Januaryg, 2018
Brooklyn, New York

2005 CEMA, then the 2005 CEMA may become relevant. If plaintiff sksek&to amend his
complaint, then the parties can address this issue at that time.
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