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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_________________ — - X
ALAN BROWN, :
Plaintiff, : MEMORANDUM
DECISION & ORDER
- against
17-cv-420(BMC)
NEW YORK CITY DEPARTMENT OF
CORRECTION;THE CITY OF NEW
YORK; OFFICE OF THE COMPTROLLER
and SCOTT M. STRINGER,
COMPTROLLER
Defendants.
_________________ — - X

COGAN, District Judge.

Plaintiff pro se Alan Browncommenced this actiqgoursuant ta12 U.S.C. § 1983gainst
New York City Department of Correction, the City of New York, New York Cityi€#f of the
Comptroller, and Scoll. Stringer, the Comptroller, alleging that kisnstitutionakightswere
violated when he slipped and fell on a wet flabRikes Island Correctional Faciliand was
subsequently denied medical treatm@ihie court grants plaintiff's request to proceetbrma
pauperis pursuant to 28 U.S.C. § 191bor the reasmset forthbelow, the amended complaint

is dismissed with leave to amehd

! Four days after filing the complaint, plaintiff filed amended complaint on his own accord.
Although the amended complaint completely replaces tilgenal complaint, th&Court has
reviewedeach of plaintiff's pleadingith “special solicitudeand inerpreted them to raise the
“strongest arguments that they suggedeéeTriestman v. FedBureau of Prisons, 470 F.3d 471,
47476 (2d Cir. 2006) Thereforethe Courtconstrues the action against all defendants named in
both the complaint and amended complaint, and considefadts alleged in both pleadings.
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BACKGROUND
In September 2014, plaintiff slipped and fell on a wet fleawsed by leaking fixtures
a bathroomn the Eric M. Taylor Center on Rikers Island amdred his back Two weeks later
he was sent the complaint is unclear as to wheror an xray, which verified that plaintiff had
suffered amild compression fracture. Plaintdfleges that he did not receive medical treatment,
pain medication, or physical therafoy his back injury On an uspecified date, he was released
from prison.
Upon his return to Rikers Island in December 2015, plaiatked for medical treatment
for the pain he was still suffering asesult of the 2014 slip and fall, but his request werset!.
At some point in time he received “some” medical treatment, but he alleggesith treatment
was ineffective and that he still is in a significant amount of paie.sé¢ksompensation for
pain and suffering, which he allegesds caused byenegligence of the D.O.@nd[the
medical staff at the Eric M. Taylor Center
DISCUSSION
To sustain a claim brought und®ed 983 plaintiff must allege that the conduct
complained of (1) tvas] committed by a person acting under color of state law, {@&nd
deprived . . [him] of rights, privileges or immunities secured by the Constitubiolaws of the

United States.Pitchell v. Callan13 F.3d 545, 547 (2d Cit994) Moreover, he must allege the

direct or personal involvement of each of the nadefdndants in the athed constitutional
deprivation. Farid v. Ellen 593 F.3d 233, 249 (2d Cir. 2010As an initial matter, the complaint
is dismissed as to Scott M. Stringer for failuraliege any personal involvementthe alleged

constitutionaldeprivations.Similarly, the complaint is dismissed as to the New York Cityc®f
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of the Comptroller for failure to allege any facts demotisigethat dfice’s involvement in
incidents alleged.

Additionally, the complaint is dismissed asNew York City Department of Correction
because New York City agencies, such as the Department of Correctiont auable entities.

SeeN.Y.C. Admin. Code & Charter Ch. 16 § 39%uadrado v. New York City Dépof Corr,

No. 08 Civ. 3026, 2009 WL 1033268, at *2 (\DY. April 16, 2009) (dismissinthe complaint
against the Bw York City Department of Correction because it is not a suakltg)e
|. Slip and Fall Claim

Liberally construing plaintiff's pleadingplaintiff has attempted to allege that his Eighth
Amendmentright to be free from “conditions of confinement” that pose an “esicesisk to

inmate health or safg” Farmer v. Brenngrbll U.S. 825, 8371994) was violatedbecause

water was left on the floor of thisonbathroom. However, ourts have putinelyfound that
allegationsof a wet floorthat casea prisoner to slip and fadit mostsupport a finding of simple
negligence, and therefore do meach the level of a constitutional violaticguired fora§ 1983

claim. See, e.g.Martinez v. Shiro, No. 14 Civ. 39652017 WL 87049, at *5 (S.D.N.Y. Jan. 9,

2017) (“As courts in ths circuit have regularly founevet floor conditions that cause a prisoner

to slip and fall do not constitute an Eighth Amendment viaret); Hawkins v. Nassautg.

Corr. Facility 781 F. Supp. 2d 107, 113 (E.D.N.Y. 2011) (“[T]he allegedewin the shower

area does not deprive plaintiff of a basic human needtlansl, cannot as a matter of law give

2t is not clear from the pleadings whether plaintiff wasidoted” or only “detained” during
the time periodrelevant to his claimslf plaintiff was detained but not convicted, the Due
Proces<lause of the Fourteenth Amendment would instead applygtddims. SeeCaiozzo v.
Koreman 581 F.3d 63, 69 (2d Cir. 20Q9Regardless of whether plaintifftgght originates in
the Eighth or the Fourteenth Amendment,steandard for analyzing a pteal detainee’s
Fourteenth Amendment claim isstlsame as the Eighth Amendment standatdat 72.
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rise to a constitutional violation that can be brought under $et883.”) Heredia v. Dog473

F. Supp.2d 462, 463 (S.D.N.Y¥2007)(holding thatheallegations of a slip and fall faib statea
cause of action under 42 U.S.C. § 1p83aintiff's 81983 claim regarding h&ip and fallin
2014 due t@ wet flooris thereforedismissed
Il. Denial of Medical Treatmer@laim

Plaintiff also seek#o bring a “malpractice” claim for the allegedly inadequate medical
care he received at Rikers Island after slip and fall and upon his-admittance in December
2015. As currently stated, the cagotaint fails to state a 983 claim regating his medical
treatment forwo reasons

First, defendanhas failed to pursue h§1983 claim for inadequate medical care against
any of the individualsvho he alleges havaeprived him of his rights. Indeed, the only
defendant who remains in this action is the City of New Yadainst which plaintiff @nnot

pursue thiglaim. A municipalitycannot be liable under § 1983 solely on a theory of

respondeat superior. Monell v. Dep’tof Soc. Servs. of the City dfew York, 436 U.S. 658
(1978). In order to sustaingal983claim against a municipal defendant, a plaintiff must show
the existence of an officially adopted policy or custom thaaisedis injury. Id. at 692. There
are nosuch allegations here.

Secondmalpractice claim$cannot be brought under Section 198&cause they sound
in negligence, and mere negligence does not rise to the level of a camstittdgrt.” Benjamin

v. Galeng415 F. Supp. 2d 254, 256 (S.D.N.Y. 200%e alsdstelle v. Gamble}29 U.S. 97,

10506 (1976)(noting that mere negligence in diagnosis or treatment is insufficistdt®a
valid Eighth Amedment clain). Thus, plaintiffs§ 1983claim for medical malpractices

dismissedor failure to state a claim on which relief may be granted.
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To the extent tat plaintiff seels to pursue & 1983 claimfor the deprivatioror
inadequate provision of medical care, he is granted leave to file an esnemdplaint. The
amended complaint must name the individual defend@imésare responsible for the alleged
constitutionaldeprivaton andmuststatea claim of “deliberate indifference to [his] serious

medical needs.'Estelle 429 U.S. at 97To sufficiently allege a claim of deliberate indifference

plaintiff must state facts to support théit) he sufferedfrom a “serious medical condition,” tha

is a condition that may “pduce deathdegeeration, or extreme paindill v. Curcione 657

F.3d 116, 122 (2d Cir. 2011) (citation ancemmal quotation marks omitted), and (2¢
individual defendarg weredeliberately indifferento his serious medical conditiptihat is they
“knew of and disregarded ancessive risk to [defendant’Bpalth or safety. .” Caiozzg 581
F.3d at 72internal quotation marks and citation omitted).

CONCLUSION

Accordingly, the complaint is dismissed in its entiretyfailureto allege a plausible
claim torelief pursuant to 28 U.S.C. 88 1915(e)(2)(B)(in light of plaintiff's pro se status,
however heis grantedwentydays tofurtheramend his complaint he has aleliberate
indifference claimagainst the individual correctional officers &rdbther members of Rikers
Island staff.

Should plaintiff decide to file an amended complaint,ustbe submitted withitwenty
days of this Order, be captioneSetondAmended Complaint,” and bear thereadocket
number as this Order. In tsecondamended complaint, plaintiff should, to the extent gussi
name as proper deféants those individuals who hadme personal involvement in the actions
he alleges androvide the dates and laiions for each relevant everiven if plaintiff does not

know the names of the individuals, he may identify eacheyh as John Doe or Jane Doa T
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the best of his ability, plaintiff must describe each individudl thie roleshe orhe played in the
alleged deprivation of his right®laintiff is advised that theecondamended complaint will
completelyreplace the original complaiand the amended complaisb plaintiff must include
in it any allegations from the two prioomplaints thahe wishes to yrsue againghe proper
defendants.Further, if plaintifffails to comply with this Order withithe time allowed, the
actionshall be dismissed and judgment shall enter.

The Court certifies pursuant 28 U.S.C. § 1915(a)(3hat any appeal from this Order
would not be taken in good faith and therefioréorma pauperis status is denied for the purpose

of any appeal.SeeCoppedge v. United State369 U.S. 438, 44415 (1962).

SO ORDERED.

Digitally signed by Brian
M. Cogan

U.S.D.J.

Dated:Brooklyn, New York
February3, 2017
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