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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

___________________________________________________________ X
ANALISA RODRIGUEZ,
Plaintiff, : MEMORANDUM DECISION AND
. ORDER
- against :
. 17-CV-01577(BMC)
STUDENT ASSISTANCE CORPORATION :
andNAVIENT SOLUTIONS, INC., :
Defendants. )
___________________________________________________________ X

COGAN, District Judge.

Plaintiff brings this case under the Telephone Consumer Prateeti“TCPA”), 47
U.S.C. 8§ 227¢t seq. Sheallegesthat beginning in June or July 2015 and continuing through
August 2016, defendant debt collection companies frequently called her on her cell phone in
connection with an outstanding balance, despite her repeated requests to stopanBefeve:
moved for summary judgment, arguing, in part, that plaintiff provided contractual cemsent
receive their calls. For the below reasons, defendants’ motion is granted.

BACKGROUND

Beginning in January 2005, plaintiff sought to obtain student loans to enroll in college.
Plaintiff signedpromissory notes for four loansne eacton January 3, 2005, January 10, 2005,
October 4, 2005, and February 8, 2007. The January 10, 2005HedRdderal Loan”) was
issued under the Federal Family Education Loan Program (“FFELP’is antiéderally
guaranteed loan. On or about June 1, 2010, all of the loans, except for the Federal Loan, were

charged off.
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Defendants Student Assistance Corporation (“SAC”) and Navient Solutions /kAaC f
Navient Solutions, Inc. (“NSL”) are student loan servicing comparBésC is an affiliate of
NSL. Prior to a series of corporate reorganizations, NSL was known as Salliénilae,
Defendants calleglaintiff many times to collect past amounts due on the Federal Loan.

Plaintiff describeslefendantstalls asbeginning early in the morning and continuing
through the evening. The calls were so frequent that plaintiff installed &itdd@pplication
on her phone, in an attempt to stop defendants from contacting her. However, defendants
circumvented the application by aalj her with different numbers. Although she is uncertain of
the exact date, beginning in May or June 2015, and throughout that sumnmeiff plai
“continuously”orally told defendants to stop calling her.

In 2012, paintiff was a class membar a class action againSallie Mae, Inc., captioned

Arthur v. Sallie Mae, InG.No. C10-0198 (W.D. Wash.). The amended complaint sought

monetary and injunctive relief under the TCPA, alleging that Sallie Mae hagl coldction
calls to some eight million class members without those class members havinggemide
form of express consent to be calléithe class, as certified for dethent purposes, consisted of
“[a]ll persons to whom, on or after October 27, 2005 and through September 14, 2010, Sallie
Mae, Inc. or any other affiliate or subsidiary of SLM Corporation placed &nmngency
telephone Call to a cellular telephone through the use of an automated dialingaydter an
artificial or prerecorded voice.” Plaintiff had received such calls on her stioderst during this
period; there is no dispute that she was a member of the class.

The district court approved a settlement of the class action by Order ehggrtetnber
17, 2012.The terms of the settlement provided that pldihigd until July 3, 2012 to opt oat

the class Under the terms of the settlement agreement, Sallie Mae provided the opportunity for



class members to receive monetary relief, agreeed to change its collection practices at issue in
that case.Plaintiff received notice of the settlement on April 13, 2012 and did not opfTbet.
Arthur settlement went into effect on September 17, 2012.

As to practice changes, Sallie Mae agreedot call any class member who executed a
“Revocation Request.” The motion to approve the settlemeiained

Specifically, for Settlement Class Members who execute a aatidimely

request (“Revocation Request”), Sallie Mae shall not make ugserdtnowingly

authorize anyone acting on its behalf to make use of, automated calls to their

cellulartelephones. The Revocation Request will revoke Sdliie’s ability to

make automated calls to their cellular phones. Approximately 7263

Members hve already taken advantage of this relief by submitting a Revocation

Requestorm to the Settlement Administrator. If any Class Member chooses

to submit a Revocation Request, the Parties agree that Sallie Mae may contact

such persons at any phone namsbreflected in the relevant records.

(internal citations omitted)The settlement agreement provided, “I understand that Sallie Mae,
Inc. and any other affiliate or subsidiary of SLM Corporation may call me, omcentd call

me, concerning my account(s) by automated dialing system and/or ameauifigrerecorded
voice message at any telephone number in their records.” Plaintiff did not exétenecation
Request.

As to monetary reliefSallie Mae agreed to pay into a fund designated for distribution to
class members who submitted a valid and timely Claim ForimmaAi65 days of the prelimina
approval of the settlement. The settlement agreement estimated that, deppodehe number
of claims, class members would likely receive an award of between $20 and $40. Wkheug
was given an opportunity receivea portion of the Arthusettlement proceedslamtiff did not
file a Claim Form.

TheArthur settlement also contained a provision stating that it was subjelcatgesn

application of the TCPA: “To the extent Congress, the FCC or any othdat@y authority



promulgates different requirements under the TCPA, or any other law or regukett would
govern any conduct affected by the Amended Settlement, those laws and regutatisigns
shall control.”

DISCUSSION

In Reyes v. Lincoln Auto. Fin. Servs., 861 F.3d 51 (2d Cir. 2017), the Second Circuit

addressed the question of whether a consumer can unilaterally revoke conseointadted
under the TCPA. There, the plaintiff completed a lease application for dlcalease
application contained a provision that expressly allowed the lessor to contactinié . plAfter
he stopped making payments on the lease, plaintiff recenlgttioncalls. Plaintiff requested
that he stop receiving calls. When the calls continued, plaingéf §uit, claiming that the lessor
had violated the TCPA by continuing to call him after he had revoked consent to be dontacte
Noting “that the TCPA does not expressly permit a party who agrees to be abascte
part of a bargainetbr exchange to uflaterally revoke that consent,” the Court declined to “read
such a provision into the actld. at 56. InsteadReyesheld thatunder the common law of
contracts, it “is clear that consent to another’s actions can become irrevobablé v8
provided in a legally binding agreement...in which case any attempted teonirgatiot
effective.” 1d. at 57 (internal quotations and citations omitted)Rdyes the plaintiff had not
“provided [his consent] gratuitously; it was included as an express provision of actdnla
The Court held that “[u]nder such circumstances, ‘consent,” as that term is used @GPAgeis
not revocable.”ld.
In reaching this conclusion, the Second Circuit distinguished between the kind of consent
granted in the case before it, and consent “not given in exchange for any considénahari |

is not incorporated into a binding legal agreemeid.”at 57. The Court held that the latter kind



of consent “may be revoked by the consenting party at any time.”

The instant case presents the former scenagipplaintiff received consideration in
exchange for her consent. She did not hawaetept it She could have opted out of the
settlement agreemenShe could have executed a Revocation Agreement. By choosing not to do
either, she can no more maintain this action than she could start a new one agangiaSdbr

theconduct that formed the basis of the allegations in gscction.Seeln re Am. Exp. Fin.

Advisors Sec. Litig., 672 F.3d 113, 129 (2d Cir. 2011) (“Absent a violation of due process or

excusable neglect for failure to timely opt out, a cksson settlement agreement binds all class

members who did not do s@.Powell v. Omnicom, 497 F.3d 124, 128 (2d Cir. 2007) (“A

settlement agreement is a contract that is interpreted according to geneiplgxiof contract
law. Once entered into, the contract is binding and concludivggrnal citations omittegl)

Plaintiff relies ona2015 FCC ruling]n the Matter of Rules & Regulations Implementing

the Tel. Consumer Prot. Act of 1980 F.C.C. Rcd. 7961, 7993-94 (2015) (the “2015 FCC

Ruling”), for the proposition that “a caller may not limit the manner lwctv revocation may
occur.” She claims thahe 2015 FCC Ruling appliéggcause thArthur settlement carved out
an allowance for future FCC rulings.

Reyeseffectively rejected this argument. It held tiia 2015 FCC Ruling only applied
where the consmer had not received consideration for having granted permission to the debt
collector to call her. The 2015 FCC Ruling, the Court ndtamhsidereda narrow question:
whether the TCPA allows a consumer who has freely and unilaterally givenhes informed
consent to be contacted” to later revoke that condeeyes 861 F.3d at 56. As the Second
Circuit ruled revoking gratuitously-provided consent is fundamentiffgrentfrom revoking

bargaineefor consent



Plaintiff was offered thepportunity to participate in a settlement, and by not declining,
she accepted the chance to take money, and consented to receiaeatdllser outstanding
loans, just like any other class member. Had plaintiff submitted a Revocatioeske
defendants would have lost the contractually granted right to contact her. Bul slo¢, @nd
that right was bargaineir consideration that she could not unilaterally revoke. Plaintiff cannot
now complain about conduct that she expressly agreed to by naj optiof the class action
settlement.

CONCLUSION

Defendants’ motion for summary judgment is grantéde Clerk is directed to enter

judgment accordingly.

SO ORDERED.
Digitally signed by Brian M.
Cogan

Dated: Brooklyn, New York U.S.D.J.
November 6, 2017




