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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_________________________________________________________ X
EDUARDO SIMMONS, also known as
Ricardo Reyna,
NOT FOR PUBLICATION
Plaintiff,
-against MEMORANDUM & ORDER
17€V-2036(PKC) (SMG)
CITY OF NEW YORK Officer BOODRAM
(Badge # 7159); Prisoner MARK ORTIZ,
Defendants.
_________________________________________________________ x

PAMELA K. CHEN, United States District Judge:

Plaintiff Eduardo Simmonscurrently incarcerated athe Otis Bantum Correctional
Center (“OBCC”), on Rikers Islandiled this pro seaction against Defendanpairsuant to 42
U.S.C. § 1983(“Section 1983")) On June 13, 2017, the Court receiv@dintiffs signed
application to proceeth forma pauperis (SeeDkt. 7.) On July 14, 2017, the Caoureceived
Plaintiff's signed Wmplaint. SeeDkt. 9. The Court grants Plaintiff's request to proceed
forma pauperipursiwant to 28 U.S.C. § 1915(ayhe Complaint is dismigsl in part as set forth
below.

BACKGROUND

Plaintiff alleges thabn May 27, 2015, he notified Defendant Officer Boodram that he
had beerthreatened by a fellow inmate at OBCC, Mark Ortiz. Plaintiff further allehas

Boodram failed to take any action atidht Plaintiff was subsequenthattacked by inmate Ortiz

1 The Court received Plaintiff's @Gmplaint on March 31, 2017, but it was not signed by
Plaintiff as required under Rule 11 of the Federal Rules of Civil Procedure.
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and sustained injuries as a result of the atté§8SleeComplaint (“Compl.”), Dkt.1 and9, atECF
7-13.7

STANDARD OF REVIEW

A complaint must plead “enough facts to state a claim to relief that is plausible on its
face,” Bell Atlantic Corp. v. Twombj\b50 U.S. 544, 570 (2007), and “allow[] the court to draw
the reasonable inference that the defendant is liable for the misconduct alleggdutioft v.

Igbal, 556 U.S. 662, 678 (2009). At the pleading stage of the proceeding, the Court must assume
the truth of “all wellpleaded, nonconclusory factual allegations” in the complaiibbel v.
Royal Dutch Petroleum Co0621 F.3d 111, 12#d Cir. 2010) (citinggbal, 556 U.S. at 678).
Although all allegations contained in the complaint are assumed to be trudenbisis
“inapplicable to legal conclusionsIgbal, 556 U.S. at 67.8In addition, goro secomplaint is “to

be liberally constru” Ahlers v. Rabinowit84 F.3d 53, 60 (2d Cir. 2012), and interpreted “to
raise the strongest arguments that [it] sugges{&jigham v. Hendersoi89 F.3d 75, 79 (2d Cir.
1996);seeTriestman v. Fed. Bureau of Prisor0 F.3d 471, 474 (2d Cir. 200B83ubmissions

of a pro selitigant must be construed liberally and interpreted to raise the strongestesntgu

that they suggest”) (internal citations and quotations omitted). However, pursudmg ito t
forma pauperisstatute, the Court must dismiss a complaint if it determines that the action “(i) is
frivolous or malicious; (ii) fails to state a claim on which relief may be gramtedii) seeks
monetary relief from a defendant who is immune from such relief.” 28 U.S.C. 8§ 191%®)(2)(
Courts genmally shouldnot dismiss gro secomplaint without granting the plaintiff leave to
amend if a valid claim could be state&ee Cuoco v. Moritsug222 F.3d 99, 112 (2d Cir.

2000).

2 The Court utilizes the page numbgenerated by the Electronic Case Filing (“ECF”)
system.



DISCUSSION

As discussed below, Plaintiff's claims against Defenddma ity of New York and
Inmate Ortiz must be dismissed.

A. Dismissal of Defendant City of New York

In order to sstain a claim for relief under Sectid®83 against a municipal defendant,
such as the City of New YorK'City”), a plaintiff must show the existence of an officially
adopted policy or custom that caused injangla direct causal connection between that policy or
custom and the deprivation of a constitutional righeeMonell v. Dep’t of Social Servs of the
City of N.Y, 436 U.S. 658, 692 (19783ee alsaConnickv. Thompson563 U.S. 51, 60 (2011)
(municipalities can be held liable for “practices so persistent and widespreadoeectically
have the force of law”)Allen v. Antal, 665 F. App’x 9, 14 (2d Cir. 2016) (sunany order);
Costello v. City of Burlingtgn632 F.3d 41, 49 (2d Cir. 2011plair v. City of N.Y, 789
F.Supp.2d 459, 469 (S.D.N.Y. 2011) (“Followingbal and Twombly Monell claims must
satisfy the plausibility standard . .”); seealsoMeehan v. Kernle, 555 F. App’x 116, 117 (2d
Cir. 2014) (summary order) (claim against municipal entity was properlyisisth under 28
U.S.C. 8§ 1915 for “failure to plausibly allege that any constitutional violation eesfriom a
custom, policy, orpractice of the mnicipality.”). Here, Plaintiff fails to allegeany facts
indicating that OBCC had a policy or custom that resulted in the alleged attdntkn by inmate
Ortiz or that would otherwispustify municipal liability. For this reason, Plaintiffs Complaint
against the City of New York is dismissed for failure to state a claim purso@& U.S.C. 88
1915A; 1915(e)(2)(B).

B. Dismissal of Defendant Ortiz

Plaintiff's Complaint also fails again§lefendantMark Ortiz. Section 1983 allows suit
against individals acting under state lawPitchell v. Callan, 13 F.3d 545, 547 (2d Cir. 1994)
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(for Section 1983 claim, “conduct complained of must have been committed by a pensgn ac
under color of state IgyV and“deprived a person of rights, privileges or immiasitsecured by
the Constitution or laws of the United State®fivate conduct, no matter how discriminatory or
wrongful, is generally beyond the reachS¥ction1983. Am. Mfrs. Mut. Ins. Co. v. Sullivan
526 U.S. 40, 4%0 (1999)(quotations omitted)¢f. Brentwood Acad. v. Tenn. Secondary Sch.
Athletic Ass’n 531 U.S. 288, 295 (2001)[8]tate action may be found if, though only if, there is
such a ‘close nexus between the State and the challenged action’ that seemiatgybgravior
‘may be fairly treatd as that of the State itsélf (QquotingJackson v. Metro. Edison Cat19
U.S. 345, 351 (1974)). Here, it is clear that there is no state action garthef Defendant
Ortiz—a fellow inmate at OBCC and the alleged perpetraf the attack against Plaint#for
purposes of Sectiofi983. Ortiz is a private party whose conduct is not attributable tStaie
See, e.g Gault v. NYPD No. 15 CV 935, 2016 WL 3198281, at *2 (E.D.N.Y. June 8, 2016)
(dismissingg 1983 claims against private individuals and corporationsgrefore, Plaintiff fails

to state a plausible claim against Defend@ntiz under Section 1983 and the Complaint is
dismissed as to this Defendant pursuant to 28 U.S.C. 81915(e)(2)(B).

CONCLUSION

Accordingly, the Complaint, filedn forma pauperisis dismissed as tbefendant<Lity
of New York and Mark Ortizpursuant to 28 U.S.C. 88 1915A915(e)(2)(B). No summons
shall issue as to these Defendants. Plaintiff's claims agaB&C Correction Officer Bogdm
(Badge # 7159%hall proceed.

The Clerk of Court igespectfullydirected to prepare a summons agai@etrection
Officer Boodram and the Unitd States Marshals Service respectfullydirected to serve the

Summons and signed Complaint uporstbBeferdant without prepayment of fees. The United



States Marshal is also directed to serve Local Rule 33.2 Interrogatmie Request for
Production of Documents along with the Summons and Complaint upon Defendant Boodram.

In addition, the Clerk of Couit respectfully directed to serve a copy of this Ordar
copy of thesignedComplaint,a copy of thein forma pauperisapplication and a copy of Local
Rule 33.2 Interrogatories and Request for Production of Documents on the Corporatiogl Couns
for the City of New York, Special Federal Litigation Division.

Lastly,the Clerk of Court isespectfullydirected tamail a copy of this Order to Plaintiff.
The case is respectfully referred to the Honora&ileven M. GoldUnited States Mgistrate
Judge, for pretrial supervision.

The Court certifies pursuant to 28 U.S.C. § 1915(a)(3) that any appeal would rigrbe ta
in good faith and thereform forma pauperisstatus is denied for the purpose of any appeal.

Coppedge v. United Sta{e369 U.S. 438, 444-45 (1962).

SO ORDERED.

/s/ Pamela K. Chen
Pamela K. Chen
United States District Judge

Dated: August 25, 2017
Brooklyn, New York
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