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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

______________________________ - X
PRISCILLA SALZBERG
Plaintiff, : MEMORANDUM
: DECISION AND ORDER
- against :
: 17 Civ. 2361(BMC)
CITY OF NEW YORK :
Defendant :
______________________________ - X

COGAN, District Judge.

Plaintiff amended her employment discrimination ctan in response to defendant’s
motion to dismiss under FederallRwf Civil Procedure 12(b)(6), and defendant rersewedts
motion against the amended complaiNb plausible inference of disability discrimination can
be drawn from this pleading, and the motion is therefore granted.

SUMMARY OF AMENDED COMPLAINT

Plaintiff was employed as an administrative assisiaitite New York City Department
of Sanitation (“Sanitation”). The complaint does not allege when her employment bega
Plaintiff has epilepsy and an anxiety disorder, both of which are under control wittamedi
treatment and medication.

However, on July 31, 201gJaintiff had a seizure while on the job and was hospitalized
for at least two days. Two of her supervisors, Christopher Volpe and John D’Angellosedtnes
the seizurend visited her in the hospitalheytold other employeesncluding Frank Abbriano,

Peter Rasso, Richard Baker, 8alicculeri, and James Morrissey, about the seizlihe
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complaint alleges that these individuals are either employees or supetigatsloes not
allegewho was which.

Plaintiff alleges that some or all of these individuals directed “instances tdityios
againsther. We are not told what thasstance®of hostility were. Plaintiff filed internal
complaints about thesén'stance®f hostility,” but we are not told what the internal complaints
said, except that one was for gender discriminareing from her rejection of a romantic
advancgnot the subject of this lawsuitEven as to that one, we are not teddctlywhat one or
moreof theemployeedid that plaintiff thought was gender discrimination.

Shortly before November 14, 2014, plaintiff took a eveek leave of absence. We are
not told why. When she returned, Morgagqwho weassume was a supervisams dissatisfied
with the documentation (apparently medical, although we are not told that) that shedtovide
supporther leave. He sent her to the Sanitation medical office, stating that shehimtngx
erratic behavior and possiblkgal drug use.

Plaintiff advised the Samition medical staff that she had epilepsy andranety
disorder, but that these conditions were under control with medication. A doctor on thd medica
staff named Barbara Allen, however, determined that plaintiff was medarad|
psychologically unfifor duty, and she was placed on medical leave for about 30 A&gs.that
absencetwo of plaintiff's doctors, and two unidentified Sanitation doctors, were able to
convince Barbara Allen thalaintiff could return to duty.

Upon her returnPeter Rass (again, we are not told if he is a supervisor or aauker,
but it seems like he mubkave beeithe latter)blocked plaintiff's ability to leave her office by
placing a chair against the door, and on several occasions, wheeled a chair iRiainéf

alleges Rasso committed otldostile actsbut we are not told what they were. Rasso and the



other employees named above also filed complaints negatively commenptaynifi’'s work
and/or conduct.

On or about February 15, 2015, plaintiff complained about Rasso to Morrissey. We are
not told the substance of what she gaitVlorrisseyexcept that Rasso had engagedharassing
behavior and how it was tormenting her and affecting her ability to iwalsafe environmerit
Morrisey again sent plaintiff to the Sanitation medical staff for erratic behaVlee medical
office found that she was suffering from hypertension and sent her home for twadiagsg
her to consult with her private physai.

When she returned to work, Rasso continued to harass plaintiff. We are again not told
what he did except that plaintiff believes it was “verbal abuse.” At this pointfifflain
complained to Sanitation’s Human Resources Department, although we are agalohwbat
she saidexcept that it included the chair incidents described above. The Human Resources
Department transferred her “to another area away frags®and Morrsey.”

On March 16, 2015, plaintiff was terminated for not meeting performance expestat
and for misconduct. The panel that determined to terminate her included B\orriss

After she was terminated, there wasumemployment benefits proceeding, in which
another Sanitation employee, Ryan David, Deputy Director, Office of Equity, Dwearsl
Inclusion testified that plaintifivas terminated fotlawful reasons.” The appellate board of the
State Unemployment Benefits Division “twice ruled” that plaintiffd‘eiot commit any acts of
misconduct.”

Based on these allegations, plainai$iserts nine claims for relief.hiiee ofthemare
under the Rehabilitation Act of 1973, as amended, 29 U.S.C. 8t &@h—discrimination,

hostile work environment, and retaliation. The rest arise under State and City law



DISCUSSION

Ashcroft v. Igbal, 556 U.S. 662, 677-78 (2009), and Bell Atlantic Corp. v. Twombly, 550

U.S. 544, 555 (2007), require a plaintiff to provide the grounds upon \ubiahaim rests
through factual allegations sufficient to raise a right to rebelva the speculative level. A
complaint must allege “enough facts to state a claim to relief that is plausible oreitsSéarr

v. Sony BMG Music Entm’t, 592 F.3d 314, 321 (2d Cir. 2010) (quoting Twombly, 550 U.S. at

570);see alsdgbal, 556 U.S. at 678 (same).

“A claim has facial plausibility when the plaintiff pleads factual content that alllogvs
court to draw the reasonable inference that the defendant is lialdhe fmigconduct alleged.”
Igbal, 556 U.S. at 678. To apply that standard, thetcaccepts as true all wgdleadedactual
allegations, but does not credit “mere conclusory statements” or “[t]hreadizdtals of the
elements of a cause of actiorld. If the court can infer no more than “the mere possibility of
miscondict” from the factual avermentsl. at 679, or if, in other word#he wellpleaded
allegations of the Complaint have not “nudged claims across the line from coneeo/abl
plausble,” dismissal is appropriatdwombly, 550 U.S. at 57G@ee alsétarr, 592 F.3d at 321
(quotinglgbal, 556 U.S. at 679)The “[flactual allegations must be enough to raise a right to

relief above the speculative level..” Twombly, 550 U.S. at 555ge als@Brown v. Daikin

America, Inc, 756 F.3d 219, 228.10 (2d Cir. 2014).

The amended complaint is plaintiff's second effort to meet this standard, and siod has
come closé¢o succeeding More than 10 years poBell Atlantic, lawyers should understand that
words andohrases like “verbal abuse,” “instances of hostility,” “unlawful,” “pretextual,
“harassing,”and “pattern of unlawful acts,” carry no weight in the Rule 8&gulus. They are

mereconclusions, and when they stand alone, they obsicatrevhichthe pleader should be



saying— what actually occurred from which an inference of discrimination can plals&bly
drawn?

Once westrip out the buzzwords, the amended complaint gives us no reason to believe
that plaintif was discriminated against, or subjected to a hostile work environment, or eetaliat
against, because bér epilepsy or anxiety disorder. All we know is: (1) she has these conditions
and her ceworkers and supervisors knew it; (2) one employee pushed a chair into her and
blocked her exit from her office, and some undefined number of complaints about theafuality
her work were madeand (3) she was terminated. This is no different than the myriad of failed
pleadings in the racial or religious discrimationareabased on a false syllogisfifl) | am
(insert name of a protected class); (2) something bad happened to me at wibieef8)e, it

happened because | am (insert name of protected cl&miudez v. City of New York, 783 F.

Supp. 2d 560, 581 (S.D.N.Y. 2011). Indeed, although plaintiff has not pursued the complaint of
gender discrimination that she made internally, a claim for relief basedhdargdiscrimination
would have been just as possibteher claim for relief for disability digamination.
Maybe it was gender discrimination that led to the untenable relationship thétfplain
had at Sanitation. Orabeit was because the people she encounteredjustm®ot very nice
people. Maybe it was because plaintiff was a poor woremmaybe it was a personality
conflict. Maybe itreallywas because they didn’t want someone working there with epilepsy and
anxiety. The lasbf these explanationsay beactionableunder the Rehabilitation Atiutthe
restare not. All of themare possible based on plaintiff's allegations, but none of them cross the

line from possible to plausiblfe.

! Plaintiff's receipt of unemployment benefits over Sanitation’s claim @hdisye for cause is immaterial. “Itis
well-established that the issuesfdire gn] Unemployment Insurance Appeal Board and the issues involved in a
retaliation or discrimination claim are entirely distin@te former involveswhether an employee had engaged in
misconduct sufficient to disqualifjngr from receiving unemplgment benefits,while the latter concerrisvhether
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This defecipervades the amended complaint, so there is no reason to separately
deconstruct plaintiff's claims for discrimination, hostile workieonment, and retaliation.
However, the retaliation claim illustrates the problem particularly, Weltause we do not even
know if plaintiff engaged in protected activity. We know she complained, but only that she
complained abouteing mistreated. that is all she saickgarding her Rehabilitation Act clajm
it is not protected activity. Protected activity would reqbuieeto havecomplairedthat she was

being mistreated because of her epilepsy and anxg@ggKelly v. Howard |. Shapiro & Assoc.

Consulting Eng’rs, P.C., 716 F.3d 10, (28 Cir.2013) (holding thatimplicit in the

requirement” of pleading the second element of a retaliation captaintiff must show that the
employer “understood, or could reasonably have understood, thdaithiEffs opposition was
directed at conduct prohibited fthe Rehabilitation Act]”). And the fact that she complained of
gender discrimination, as she allegasijercutdhe plausibility of a claim under the
Rehabilitation Act.

The absence gflausible claims under the Rehabilitation Act despite two complaints and
two motions to dismiss requires dismissal of the federal claims.

| will alsodismiss plaintiff's State and City law claims without prejudidée case is at
an early stage. Thdgading standard that plaintiff h&sled to meet may be different in state

court. The substantive standard for the City claims certainly is differex@lddd v. Jewish

Guild for the Blind, _ F.3d__, No. 15-2898-cv, 2017 WL 3044626, at *4 (2d Cir. July 19,

2017). Under these circumstances, dismissal of thefaderal claims with leave to pursue them

[the employer] had articulated a legitimate nondiscriminatory reasdariminating . .employment’ Baiju v.

U.S. Dep't ofLabor, No. 12¢cv-5610, 2014 WL 349295, at *15 (E.D.N.Y. Jan. 31, 20fdip{ingLiburd v. Bronx
Lebanon Hosp. Ctr., No. 07 Civ. 11316, 2009 WL 1605783, at *4 (S.D.N.Y. June 9, 2006 over, the
overwhelming majority view in this Circuit is thaafi employer’s opposition of a terminated employee’s application
for unemploymat benefits is nofan] adverse action for purposes of a retaliation clailVright v. City of
Syracusel0-cv-661, 2014 WL 1293527, at *20 (N.D.N.Y. March 31, 2014) (collecting cases).
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in state cott is the appropriate dispositioikee28 U.S.C. § 1367 arnegieMellon Univ. v.

Cohill, 484 U.S. 343, 350 (1988).

CONCLUSION
Defendants' motion to dismiss plaintiff's amended complaint is granted. dteea®t
City law claims are dismissed withoutpudice to refiling in State Court.

SO ORDERED.
Digitally signed by Brian M.

Cogan

u.S.D.J.

Dated: Brooklyn, New York
July 31, 2017



