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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_______________________________________________________ X
BADRUL H. CHOWDHURY,
NOT FOR PUBLICATION
Plaintiff,
MEMORANDUM & ORDER
- against 17-CV-2613 PKC)

CARRIE SADOVNIK; FRANCIS X. FITZGERALD;
MALGORZATA CISZKOWSKA; MARIA CONTEL;
RENITA W. SIMMONS; PATRICIO JIMENEZand
The City University New York,

Defendans.

BADRUL H. CHOWDHURY,
Plaintiff, 17-CV-2614 (PKC)
- against-
MARIA CONTEL, Brooklyn College CUNY,

Defendant.

PAMELA K. CHEN, United States District Judge:

On April 26, 2017 Plaintiff BadrulChowdhury filedtwo separat@ro seactionsagainst
the following individual employees at Brooklyn College, the City University af Nerk: Carrie
Sadovnik,the Director of the Office of Environmental Health and Safety (“BH&tancis
Fitzgerald,Assistant Vice President of EHS and Facility Departmbftatigorzata Ciszkowska,
Chair of the Chemistry Departmeritaria Contel,Associate ProfessoRenita Simmos, HR
Director; and Patricio JimeneBirector of Diversity and Equity Programg®laintiff allegesthat
he was subjected to discrimination on the basis of his race, gender/sex, reliticoral reaigin,
and age, and that he suffered retaliation for eimgaig activityprotected by federal employment

discrimination laws. Plaintiff brings claims against the Defendants unterVIl of the Civil
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Rights Act, 42 U.S.C. 8§ 200G seq (“Title VII”), and the Age Discrimnation in Employment
Act, 29 U.S.C. § 62&t seq (“the ADEA”").

In the interests of judicial economy and efficienelgintiff's two actions are consolidated
for all purposes, and will proceed under docket numiYecv—2613 (lead case”) All papers
filed in these actions shall hencefobbar only the lead case docket numbene aption of this
consolidated action shall be amended in accordance with this memorandum and ordef) (“Orde
and the action assigned docket numberc##2614 shall be administratively closed.

Plaintiff seeks peanission to proceeh forma pauperiglFP) pursuant to 28 U.S.C. § 1915.
For the reasons that follow1) Plaintiff is directed to pay the filing fedf $40Q or file an amended
IFP application within fourteen (14) days of the date of @rder, in order to proceed with this
actionm and (2)if Plaintiff elects to proceed with this action, iist file an amended complaint
within thirty (30) days of the date of thdrder.

DISCUSSION
IFP Status

“The purpose of the statute permittilitggants to proceed IFP is to insure that indigent
persons have equal access to the judicial syst&avis v. NYC Dep. of Educ, No. 10 CV 3812,
2010 WL 3419671, at *1 (E.D.N.Y. Aug. 27, 201®ection 1915 of Title 28 of the United States
Code authorizes a court to dismiss a case brought by a plaintiff requestiracéed IFP if the
“allegation of poverty is untrue.28 U.S.C. § 1915(e)(2)(A)Courts have found that the “purpose
of this provision is to ‘weed out the litigants who falsely understate their net wortken tor
obtain [IFP] status when they are not entitled to that statsesdoon their true net worth.Fobbs
v. Qy. of WestchesteNo. 00 CV8170, 2002 WL 868269, at *2 (S.D.N.Y. May 3, 2002) (quoting
Attwood v. Singletaryl05 F.3d 610, 613 (11th Cir. 1997)). The question of whether a plaintiff

gualifies for IFP status is within the discretion of the district coiinede v. N.Y.CDept. of
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Envtl. Prot, No. 12 CV 6344, 2013 WL 1410380, at *2 (E.D.N.Y. Apr. 8, 20I8%ianni v.
Pearson EducNo. 10 CV 206, 2010 WL 1741373, at *1 (E.D.N.Y. Apr. 30, 2010).

The financial declaration forms that Plaintiff has submitted (“De€atit)es not satisfy the
Court that he is unable to pay the Court’s filing fee to commence this a&lamtiff indicates
that he is currently employed at Brooklyn College and earns $105,008gve(Decl. atECF1).2
Although he alleges that he hasmoney on hand in a checking or sa@magcount, he does not
appear to be in any debt, as he claims that he does not have any outstanding dibkgeaiiins.
(Id. at ECF 2). Therefore, his declaration establishes that he has sufficient resourcesthe pa
$400 filing fee to commence this action, and his request to proceed IFP is therefeck deni
Howe\er, as Plaintiff's @mplaint indicates that he has been placed on administrative leave, he is
granted an opportunity to submit an amended IFP aplicédi clarify and indicate any changes
to his financial situation.Plaintiff must answer each question on the form and cannot rely on
“N/A” as a response.

Il. Background
A. The Complaint

The following facts are drawn from Plaintiff's pleadings and the exhilidstetd thereto,
the allegations of which are assumed to be true for purposes @rthes Plaintiff has been
employed byBrooklyn Collegethe City University of New York CUNY?"), for thirty-one years

as a hazardous material manag@kt. 1, 16ev-2613 (“Compl. I") at ECF 9). ®@December 17,

1 Dkt. 2 in Case No. ¥¢v-2613 andn Case No. 1&v-2614. The Court notes that Plaintiff
has submitted identical IFP applications in both actiofsis Order therefore will onlyefer to
the IFP filed in the lead action.

2 All references to “ECF” correspond to page numbers generated by the Gbecti®nic
Court Filing (“ECF”) system, and not the document’s internal pagination.



2014, he submitted an applicatimbe promoted to theacant EHS Director positionld( at 5.)
HR Director Simmons anithe Clemistry Department Chair Professor Ciszkowska, howeher,
not review Plaintiff's applicatiorand hired Sadovnik for the positiord.j In addition,Professor
Ciszkowska sent a defamatory email about Plaintiff to the administratiat ECF 2, 9)and had
beenabusive towards Plaintiff since 200d.(at ECF 9).

Sadovnik,as Plaintiff's supervisor and the new EHS Directtiscriminated against
Plaintiff based on his age, changed his job description, demoted him, and “forced [him] to perform
toxic assignments including asbestos work [ ] without proviflmm] training,” and “created [a]
hostile working condition.”(ld. at ECF5, 9) On November 16, 2@l Sadovnik told Plaintiff that
he should retirdecausde is “old and [has] no computer skillsltd(at ECF5). On February 8,
2016, Plaintiff submitted a discrimination complaint against Sadderfktzgerald, the Asistant
Vice President of EHS arkhcility Department (Id. at ECF2, 4, 5.) The complaints were ignored
(Id. at ECF 5.)

On March 8, 2016, Contel, @nemisty professor at Brooklyn Collegaevrongly accused
Plaintiff of sexual harassmett(ld. atECF 7, 9; Dkt. 117-cv-2614(“Compl. II") at ECF 5.) On
March 10, 2016, within four months of Sadovnik becoming his super@kontiff was placed on
administrative leave. (Id. at ECF 4, 9.) On September 7, 2016&adovnik“went throudn
[Plaintiff's] confidential [[health recas . . . and used [them] for her purpd$and that Plaintiff's

medical records were disclosed to othetd. gt ECF 5.)

3 The Court notes that a falaecusatiomf sexuaharassmeris actionablainder Title VII.
Plaintiff appears to allege th&tontel'sfalse accusation of sexual harassmegdinst him was
retaliatory. (Compl. | aECF 7.)

4 Plaintiff does not explain for what purpose Sadovnik used Plaintiff's hesadtinds. Id.
at ECF 5.)



In response t®laintiff’'s complaints about Sadvonilimenezanvestigated angrepared a
report that was unfavorable to Plaintdhd “covered up for Defendant Sadovnik” based on
falsified email records(Id. at ECF 5.)

B. Procedural History

On February 3, 2017, the U.S. Equal Employment Opportunity Commission (“EEOC”")
issued a Dismissal and Notice of Rights stating, “based upon its investigatioEQi&eiEunable
to conclude that the information obtained established violations of the statutes.” (Cat&gaF
13;Compl. llatECF12.) Plaintiff filed his two complaints, along with his IFP application, in this
Court on April 26, 2017.

II. Legal Standards
A. Pleading Standard

A complaint must plead “enough facts to state a claim to relief that is plausitddace,”
Bell Atlantic Corp.v. Twombly 550 U.S. 544, 570 (2007), and “allow[] the court to draw the
reasonable inference that the defendant is liable for the misconduct alleggtttoft v. Igbal
556 U.S. 662, 678 (2009). The pleading standard is necessarily “less stringbettantext of
pro selitigants, whose complaints the Court is required to construe liberally anprettas raising
the strongest arguments they sugg&seSealed Plaintiff v. Sealed Defendant 837 F.3d 185,
19193 (2d Cir. 2008)Erickson v. Pards 551 U.S. 89, 94 (2007J;riestman v. Fed. Bureau of
Prisons 470 F.3d 471, 474 (2d Cir. 2006). Moreover, at the pleadings stage of the proceeding,
the Court must assume the truth of “all wakaded, nonconclusory factual allegations” in the
complairt. Kiobel v. Royal Dutch Petroleum C&21 F.3d 111, 124 (2d Cir. 2010) (citilgal,
556 U.S. at 678). Nevertheless, under 28 U.S.C. § 1915(e)(2)(B), district courts shisl dis

in formapauperisaction that “(i) is frivolous or malicious, (ii) fails to state a claim upon which



relief may be granted, or (iii) seeks monetary relief from a defendanisnhomune from such
relief.” 28 U.S.C. § 1915(e)(2)(B).

At the pleading stage, a plaintiff putting forth a claim of employment discriminaged
not prove discrimination, or even allege facts establishing every elemergrohaafaciecase of
discrimination. See Vega v. Hempstead Union SEhist., 801 F.3d 72, 84 (2d Cir. 2015) (“[A]
plaintiff is not required to pleadmima faciecase undeicDonell Douglas . . to defeat a motion
to dismiss.”);see alsd.ittlejohnv. City of N.Y,.7% F.3d 297311 (2d Cir. 2015) A plaintiff is
required only to plead facts sufficient to give “plausible support” to pléstiinimal” initial
burden, which is governed by the statute under which the @dnought. Vega 801 F.3d at 84
(quotingLittlejohn, 795 F.3d at 307, 312).

V. Plaintiff's Claims

The Court construes Plaintiff’'s Complaint to set forth discrimination and retal@éons
under Title VII and the ADEA.

A. Discrimination Claimsunder Title VIl and the ADEA

In his Complaint, Plaintiff alleges that he was discriminated against based mcéis
gender/sex, religion, and national origin. (Compl. | at ECF g6 also alleges that he was
discriminated against based on his agel. &t ECF3.)

1. Pleading Standards for Title VIl and ADEA Discrimination Claims

Title VII provides that “[i]t shall be an unlawful employment practice for impleyer to
fail or refuse to hire or taischarge any individual, or otherwise to discriminate against any
individual with respect to his compensation, terms, conditions, or privileges of engolgym
because of such individual’s race, color, religion, sex, or national origia.U.S.C. § 2000e
2(a);see also Brown v. City of Syracué&3 F.3d 141, 150 (2d Cir. 2012)o establish a prima
facie case of employment discrimination under Title VII, a plaintiff mustvsihat ‘(1) he is a
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member of a protected class; (2) he was qualified for tds#ipn he held; (3) he suffered an
adverse employment action; and (4) the adverse action took place under circungtangese
to an inference of disimination.” Pothen v. Stony Brook Unj\211 F. Supp. 3d 486, 493
(E.D.N.Y. 2016)(quoting Changv. N.Y.C. Dep't for the AgingNo. 11CV 7062,2012 WL
1188427, at *4 (S.D.N.Y. Apr. 10, 2012pee also/ega 801 F.3d at 83 (quoting/einstock v.
Columbia Univ, 224 F.3d 33, 42 (2d Cir. 2000)).

As stated earlier, at the pleading stage, a Title VIl plaintiff need not albegdis facts
establishing each element of a prima facie case of discriminafiega 801 F.3d at 84johnson
v. Andy Frain Servs., Inc638 F. App’x 68, 70 (2d Cir. 201&)The prima facie case under
McDonnell Douglashowever, is an evidentiary standanot a pleading requirement.” (quoting
Swierkiewicz v. Sorema N. A34 U.S. 506, 51§2002))). “Rather, what must be plausibly
supported by factalleged in the complaint is that the plaintiff is a member of a protected class,
was qualified, suffered an adverse employment action, and has at least muppuat $or the
proposition that the employer was motivated by discriminatory ifiteithnson v. Andy Frain
Servs., InG.638 F. App’x 68, 70 (2d Cir. 2016) (citation anternal quotatio marksomitted.

The ADEA establishes thdtis “unlawful for an employer . to discharge any individual
or otherwise discriminate against any individual with respect to his compensetims,
conditions, or privilegesf employnent, because of such individumfige.”29 U.S.C. § 623(a)(1).
In order to establish prima faciecase of age discrimination in violation of the ADElaintiff
must show: (1) that he was within the protected age gr@aupmpver40 yearsld; (2) that he was
qualified for his position; (3) that he experienegthdverse employment action; and (4) that such
action occurred under circumstances giving rise to an inference of discrimindeeGorzynski

v. Jet Blue Airways Corp596 F.3d 93, 107 (2d Cir. 2010) (citi@grlton v. Mystic Transp. Inc.,



202 F.3d 129, 134 (2d Cir. 2000))The “similar ‘minimal pleading standardfor Title VII
discrimination claims] applies to ADEA claims. In addition, ‘a plaintiff alleginge a
discrimination under the [ADEA] must allege ‘that age was theftwutause of the employer’'s
adverse action.”Johnson 638 F. App’x at 70 (first citingRoge v. NYP Holdings, In@257 F.3d
164, 168 (2d Cir. 2001); then quotikigga 801 F.3d at 86).

2. Plainiff's Title VII Discrimination Claim

Here, Plaintiff asserts that he was discriminated based on his membershimpiaecéed
class (Compl. | at ECF 6), and statieat he was subject to “[ulnequal terms and conditions of []
employment (Id. at ECF 4. He also allegeshat he was wrongfully placed on administrative
leave, denied promotion, “defamed,” and was not given training for asbestos(ldodt. ECF 4,

5, 9) However,thereis no allegation to support@ausible inferencéhat Plaintiff was tret@d
differently from other employees because of his race, color, religimnpseational origin.See
Simpson v. MTA/N.Y.C. Transit Aytdo. 16 CV 3783, 2016 WL 8711077, at *4 (E.D.N.Y. Aug.
26, 2016)dismissing plaintiff's Title VII discrimination claim where complaint lacked suffitie
facts to support a plausible inference that her race was a motivatingféadtardiscrimination);
see also Khaleel v. Swissport USA, m¢o. 15 CV 4880, 2015 WbB307733, at *2 (E.D.N.Y.
Sept. 10, 2015) (dismissing Title VII discrimination claim and noting thatéjelinder the most
liberal interpretation of [the plaintiff's] complaint, he provides no factsabald possibly connect
or link any adverse employment action to a protected status”).

Accordingly, the Court dismisses Plaintiff's Title VII discrimination claim without
prejudice. If Plaintiff wishes to pursue this claim, he must file an amendedaotrthat sets
forth facts to support a plausible irdace that his membership in a protected class was a

motivating factoffor his allegedly discriminatory treatment.



3. Plaintiff's ADEA Discrimination Claim

The Court construeBlaintiff to claimthat he was discrimated against based on his age
and subject to adverse employment actions when Defendants diPéaitatdf to perform “toxic
assignments’such as “asbestos work” without proper traingttangedPlaintiff's job description,
demotechim, and placedhim on administrative leave (Compl.| at ECF5-6, 9.)

Here, Plaintiff alleges that he was born in 19%¥. at ECF 6)and was subjeet to
discriminationon October 30, 2015, when Plaintiff was demoted and given a new job description
(Id. at 56). As Plaintiff was over the age of forty at the time of these incidents, Plaintiff
sufficiently alleges that he was a member of the age group protectedhmdd®EA at the time
of the alleged discriminationSee29 U.S.C. § 631(a).Plaintiff also suffciently allegedacts
establishinghat Defendants took adverse action against himalleging that he wasdemoted,
given different job responsibilitiesandput on administrative leavi€ompl. at ECF 4,6 See
Ingrassiav. Health & Hosp. Corp.130 F.Supp. 3d 709720(E.D.N.Y. Sept. 8, 2015)noting
that an adverse employment action “can be plausibly alleged through altsgatti. . . demotion
evidenced through a decrease in wages or salary, a less distinguished titlesignificantly
diminishal substantive responsibilitiesyee also LovejeWilson v. NOCO Motor Fuel, Inc263
F.3d 208, 22324 (2d Cir. 2001) (finding suspension without pay for one week sufficient to
constitute adverse employment action for purposes of establishing primeetatietion claim);

St. Juste v. Metro Plus Health Pl F. Supp. 3d 287, 306 (E.D.N.Y. 2014) (finding suspension
without pay while employee was investigated for fraud constituted aduwegeyment action for

Title VII discrimination claim)

® To the extent Plaintiff wishes to pursue this case, he should clarify whichsadver
employment actions weadlegedlydue to age discrimination



Plaintiff, however,fails to plausibly allege that his age was the-foutcause for
Defendant’s alleged adverse actiorthough Sadovnik allegedly told Plaintiff, on November
16, 2015, that Plaintiff should plan to retire because he was “old and [had] no computer skills,”
andthat Plaintiff's “skin look[ed] like Sadovnik’s father’s skin,” and also expeddser preference
to “replace [Plaintiff] with someone who is young and has computer skills” (CorapECF 5)
such statements alonare not suffieént to raise a plausible inferent®at Plaintiff’'s adverse
employment actions were due to age discriminatee Dixon v. Int'| Fedn. Of Accountajd4.6
F. App’x 107, 110 (2d Cir. 2011) (stray comments including isolated derogatory remarks do not
create an inference of discrimination).

Therefore, the Court dismisses without prejudice Plaintiff's discriminatiom glarsuant
to the ADEA. If Plaintiff wishes to pursue this claim, he shall set forth fadfgient to support
a plausible inference th&taintiff's age was the btfor cause of Defendants’ decision to demote
Plaintiff, to give Plaintiffnew job responsibilitiesnd to put Plaintiff on administrative leave.

B. Retaliation Claim under Title VIl and the ADEA

Based on the allegations the Comgaint, the Court construes Plaintiff to allege that
Defendants retaliated against him by failing to pronaoig train him, andlso byfalsifying sexual
harassment charges against him, whichiedto beingplacedon administrative leave

Both Title VIl and the ADEA contain similar antetaliation provision$. See42 U.S.C. §
2000e-3a) (“It shall beanunlawful employment practice for an employer to discriminate against
any of his employees . . . because [the employee] has opposed any’praatieaunlawfulinder

Title VII); 29 U.S.C. § 6281) (“It shall be unlawful for an employer to discriminate against any

® It is unclear whether Plaintiis asseiing a retaliation claim pursuant to Title VII, the
ADEA, or both.
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of his employees . . . because such individualhas opposed any practice made unlainader

the ADEA). Toallegea prima facie case of retaliationder Title VI|, a plaintiff mustllege “(1)
participation in a protected activity; (2) that the defendant knew of the fdtactivity; (3) an
adverse employment action; and (4) a causal connection between the protedtgdaadtithe
adverse employment actionlittlejohn, 795 F.3d aB15-16 (quotingdicks v.Baines 593 F.3d
159, 164 (2d Cir. 2010))Title VII). As with discrimination claims, at the pleading stage, the
allegations need only give “plausible support to the redipcena facie requirements . . . 1d.

“[F]Jor a retaliation clainto survive a motion for judgment on the pleadings or a motion to
dismiss, the plaintiff must plausibly allege that: (1) defendants discrimiratetbok an adverse
empbyment actior—against him, (2) ‘becausdie has opposed any unlawful employment
practice” Vega 801 F.3d at 90. “As for causation, a plaintiff must plausibly plead a connection
between the act and his engagement in protected activity. A retaliatogspuwa be shown
indirectly by timing: protected activity followed closely in time by adverse empdoyractiory
Id. (citation omitted) “Retaliation claims under Title VII [and] the ADEA . . . are analyzed under
the same framework.Mazzeo v. MnuchjmMNo.16 CV 2747, 2017 WL 2817083, & {S.D.N.Y.

Jun. 29, 2017({citing Terry v. Ashcroft336 F.3d 128 (2d Cir. 2003)).

Filing a formal or informal complaintegarding discrimination qualifies as a protected
activity for purposes of retaliation claims under Title VII And the ADEee Simpsqr2016 WL
8711077, at *5 (collecting casesge also Wright v. Monroe Cmty. Hqsf93 F. App’'x 233, 236
(2d Cir. 2012)“The term ‘protected activity’ refers to action taken to protest or oppateéaily
prohibited discrimination.” (quotingcruz v. Coach Stores, Inc202 F.3d 560, 566 (2d Cir.
2000))). However,vague or ambiguous complaints are insufficient, and “the employer should

‘reasonably have understood, that the plaintiff's complaint was directed at conohibitpd by
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Title VII.”” Id. (quotingRojas v. Roman Catholic Diocese of Roche&@d F.3d 98, 108 (2d Cir.
2011)).

Here,Plaintiff alleges thahe fled a complaint agast Sadovnik on February 8, 201bat
he was falsely accused of sexually harassing another empémadat on March 10, 2016he
wasput on administrative leave a morafiermaking his complaint. HowevepJaintiff does not
allegethat he filed a complaint with his supervisor about the alleged discrimination on the bas
of his membership in a protected classstead Plaintiff provides avagueassertion that he sent
complaint emails to Fitzgerald “forelp and resolution of [his] issues with [his] new supervisor
Defendant Sadovnik (Compl. lat ECF 9.) Without more, Plaintiff has not alleged sufficient
facts from which it can be plausibly inferred that Plaingihgaged in protected activity for
purpases of his retaliation claim under Title VII or the ADEBompare Lebowitz v. N.Y.Dep't
of EducNo. 15 CV 2890, 15 CV 5548, 2017 WL 1232472 (E.D.N.Y. Mar. 31, 2017) (finding that
plaintiffs sufficiently allegedarticipation inprotected activity by alleging that they “repeatedly
complained to Defendants about the discriminatory treatment that they endureskebefctheir
age”), with Kelly v. Howard I. Shapiro & Assoc£orsulting Eng’rs P.C.,, 716 F.3d 10, 15 (2d
Cir. 2013)(pe curiam) (firding that even though plaintiff complaint “repeatedly used the words
‘discrimination’ and ‘harassment,’there was nothing in her protests that could reasonably have
led [the company] to understand that [gender discrimination] was the nature of etionbje
(citation and quotation marks omittedelly Haynes v. Capital One BariKo. 14 CV 6551, 2015
WL 2213726, at *2 (E.D.N.Y. May 8, 2015) (dismissing plaintiff's retaliation claim and finding
plaintiff failed to allege that she compiad of conduct prohibited by Title VII, where plaintiff
failed to provide any description of her complaint to human resourées)er v. Humane Soc’

of Rochester & Monroe Cty, Incf24 F.Supp.2d 382, 39495 (W.D.N.Y. 2010)finding no
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protectedactivity by plaintiff where her complaint was about woekated problemsudside the
scope of Title VII);see also Bruder v. Jewish Bd. of Family & ChildseServs.No. 10 CV 5951,
2013 WL 789231, at *8E.D.N.Y. Mar. 4, 2013)dismissing, on summary ggment,plaintiff’s
ADEA retaliation claim whereplaintiff described her complaint dseing about “unethical
practices” and “unfair practice to management” failed to “offer [ ] . . . evidence that she
complained of age discrimination and, therefofajldd to] establish[]. . . [engagement] in
protected activity”).

Therefore, Plaintiff's claim for retaliation pursuant to Title VIl and the AD&Adismissed.
If Plaintiff wishes to pursue this claim, he shelihrify whether he asserts a retaliatioail
pursuant to Title VII, the ADEA, or botlexplicitly state which adverse employment actions were
in retaliation of which complaint he fileand with whom and also set forth facts sufficient to
support a plausible inference that he was retaliated stgaimcomplaining of discrimination based
on race or age.

C. There is No Individual Liability Under Title VIl and the ADEA

“Title VII and the ADEA do not provide for individual liability; rather, only the enyao
may be named as the defendarimpson2016 WL 8711077, at *3 (collecting casesgealso
Raspardo v. Carlone/70 F.3d 97, 113 (2d Cir. 2014) (Title VIBee also Guerra v. Jone$21
F. App'x. 15, 17 (2d Cir2011) ({D]ismissal of the Title VII and ADEA claims against the
individual Defendantsvas appropriate as neither statute subjects individuals, even those with
supervisory liability over the plaintiff, to personal liabilify Khaleel v. F.J.C. Sec. Svc. Inblo.
16 CV 4675, 2016 WL 4506999, at *3 (E.D.N.Y. Aug. 26, 2016) (no individual liability under
Title VII, ADA, and ADEA). Because Plaintiff cannot sustain a Title VIl or ADEA claim against
individual defendantdjis claims againdDefendants Sadovnik, Fitzgerald, Ciszkowska, Contel,

Simmons, and Jimeneze dismissed with prejudicdf Defendant seeks to pursue any Title VII
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or ADA claims, he cannot do so with respect to these individuals; he may only seeligtthbse
claims against his employer.

V. Leave to Amend

In light of Plaintiff's pro sestatus, he is granted thirty (30) days leave to file an amended
complaint. See Cruz v. Gome202 F.3d 593 (2d Cir. 2000)Should Plaintiff elect to file an
amended complainhe must name his employer as a Defenddaintiff is directed that his
amerled complaint must comply with Rule 8(a) of the Federal Rules of Civil @uogeand it
must plead “enough facts to state a claim to relief that is plausible on its Tagertibly 550 U.S.
at 570. Plaintiff is advised that the amended complaint wilimpbetely replace the original
complaint, must be capted“Amended Complaint,” and shall bear docket numbercw-2613
(PKC).

CONCLUSION

Accordingly, in order to proceed, Plaintiff must pay the $400.00 filing fee within 14 days
of the dde of this memorandum and orderfile an amended IFP application which will then be
reviewed for sufficiency.Plaintiff is further granted 30 days from the date of this memorandum
and order to file an amended complaint in order to name a proper defendant and toaaleglkepl
facts in support of his Title VIl and ADEA claimd he Clerk of Court is respectfully requested
to provide Plaintiff with an employment discrimination complaint falong with a copy of this
Order

No summons shall issue at this time and all further gdiocgs shall be stayed for 30 days
or until further order of the Courtf Plaintiff fail s to pay the $400 filing fear stbbmit an amended
IFP applicatiorwithin 14 days, the Court shall dismissstaction.

The Clerk of Court is hereby directed to comdate the two action®r all purposes.The

actions will proceed under dockaimber 1#cv—2613, and all papers filed in these actions shall
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henceforth beaonly the leadcasedocketnumber. The caption of the®nsolidatediction shall
be amended in accordance with this Orded the action assigned dockeimber 17ev—2614
shall beadministrativelyclosed.

The Court certifies pursuant to 28 U.S.C. § 1915(a)(3) that any appeal would natrbe tak
in good faith and therefolie forma pauperistatus is denied for the purpose of any app8ak
Coppedge v. United Sta{e369 U.S. 438, 444-45 (1962).

SO ORDERED.

/s/ Pamela K. Chen
Pamela K. Chen
United States District Judge

Dated: September 14, 2017
Brooklyn, New York
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