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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_______________________________________________________ X
ALEXANDER ANTHONY DOVE,
Plaintiff, MEMORANDUM & ORDER
- against 17-CV-02798(PKC) (VMS)
BROOKDALE MEDICAL CENTER
Defendant
_______________________________________________________ X

PAMELA K. CHEN, United States District Judge:

Plaintiff Alexander Anthony Dove, currently incarcerated at M@hawk Correctional
Facility?, brings thispro seaction against Defendant Brookdale Medical Center (“Brookdale
Hospital) and alleges that Defendant failed to provide him with proper medaal thereby
violating his constitutional rights.Liberally construed, Plaintiff asserfisderalclaims under 42
U.S.C. 8§ 1983 andate law claims for medical nakactice and negligence. By Order dated May
1, 2017, the United States District Court for the Southern District of New York treetsfibe
action to this Court(Dkt. No. 4) The Court grants Plaintiff's request to proceefbrma pauperis
pursuant to 28 U.S.C. 8§ 191&r the purposes of this ordePlaintiff’'s § 1983claim fails to state
a plausible claim anché Court declines to exercise supplemental jurisdiction over Plaintiff’s
remaining state law claims and those claims are dismissed without prejldicdle reasons

discussed below, the Complaint is dismissed pursuant to 28 U.S.C. § 1915 (e)(2)(B).

1 Plaintiff is currently incarcerated due to a parole violatibie. was returned to custody
on March 31, 2017. (http://nysdocslookup.docs.ny.gov) (last visited October 6, 2017).
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BACKGROUND

Plaintiff alleges that in November or December 2016, he was attacked in a triaim. stat
(Compl., Dkt.8, ECF 4). Following the attack, Plaintiff was taken to Brookdsiespital At
Brookdale Hospitalthe medicaktaff removed glass from Plaintiff's han@d.) Plaintiff alleges
that Brookdale failed to remove all the glass causing his hand to become infgdiedPlaintiff
was thereafter treated at another hospital where staff had to reopencties sti is hand and
remove additional glass fragments$d.) Plaintiff seeks monetary damagesd.)

DISCUSSION

As discussed below, the Court finds tRéintiff has not stated a plausit8el983claim,
and thus, the Court declines to exercise supplememisdiction over Plaintiff's state law claims.
Accordingly, the Complaint is dismissed.

l. Legal Standard

A complaint must plead “enough facts to state a claim to relief that is plaosikieface,”
Bell Atlantic Corp. v. TwombJy550 U.S. 544, 570 (2007), and “alldwhe court to draw the
reasonable inference that the defendant is liable for the misconduct allégédroft v. Igbgl556
U.S. 662, 678 (2009)Erickson v. Parduys551 U.S. 89, 94 (2007Bealed Plaintiff v. Sealed
Defendant #1537 F.3d 185, 1983 (2d Cir. 2008). Moreover, at the pleadings stage of the
proceeding, th€ourt must assume the truth*afl well-pleaded, nonconclusory factual allegations”
in the complaint.Kiobel v. Royal Dutch Petroleum C&21 F.3d 111, 124 (2d Cir. 20)1(citing
Igbal, 556 U.S. at 678)Nevertheless, under 28 U.S.C. § 1915(e)(2)(B), district courts shall dismiss

anin forma pauperisction that “(i) is frivolous or malicious, (ii) fails to state a claim upon twhic

2 Error! Main Document Only.Citationsto “ECF” refer to the pagination generated by
the Court’s electronic docketing system and not the docusieé¢’rnal pagination.



relief may be granted, or (iii) seeksonetary relief from a defendant who is immune from such
relief.” 28 U.S.C. § 1915(e)(2)(B).

A. 42 U.S.C. § 1983

Plaintiff alleges that Defendant violated his “federal constitutionatgigfCompl., Dkt. 8
ECF 2). Liberally construed, happears to bassertinga claim under 42 U.S.C. § 19830 the
extent that Plaintiff seeks to maintain an action under 81983 action, hellegsttao essential
elements. First, “the conduct complained of must have been committed by a person acting under
color of sta¢ law? Pitchell v. Callan 13 F.3d 545, 547 (2d Cir. 199%)tation omitted).Second,
“the conduct complained of must have deprived a person of rights, privibeg@snunities secured
by the Constitution or laws of the United Statekd”; see alsdMcGugan v. Aldandernier, 752
F.3d 224, 229 (2d Cir. 2014)T o state a claim under 8§ 1983, a plaintiff must allege that defendants
violated plaintiff's federal rights while acting under color of state™); Sciff v. Suffolk Cty. Police
Dep’t, No. 12CV-1410, 2015 WL 1774704, at *5 (E.D.N.Y. Apr. 20, 2015) (santection 1983
“does not create a federal right or benefit; it simply provides&amsm for enforcing a right or
benefit established elsewher&lorris—Hayes v. Board of Educ. of Chester Union Free Sch.,Dist.
423 F.3d 153, 159 (2d Cir. 2005) (citiahoma City v. Tuttled71 U.S. 808, 816 (1985)).

Private conduct, no matter how discriminatory or wrongful, is generafiynokethereach of
8§ 1983. American Manufacturers Mutual Insurance Co. v. Sulljvagé U.S. 40, 50 (1999)
(quotations omitted)¢f. Brentwood Academy v. Tennessee Secondary School Athletic584s'n
U.S. 288, 295 (2001) [S]tate action may be found if, though only if, there is such a ‘close nexus
between the State and the challenged action’ that seemingly private betmayidoe fairly treated
as that of the State itself””) (quotidgckson v. Metropolitan Edison Cd419 U.S. 345, 351 (1974));

Ciambriello v. County of Nassa292 F.3d 307, 323 (2d Cir. 2002).



Brookdale Hospitals a privateinstitution See Soto v. Len&lo. 1:CV-0089, 2011 WL
147679, at *2 (E.D.N.Y. Jan. 18, 2011) (noting that Brookdale Hospital is a private, ronprof
teaching hospital).A private hospital is generally not considered a state a8tw.White v. St.
Josephs Hosp, 369 F. Appx 225, 226 (2d Cir2010) (“[P]rivate actors and institahs, such as . .
.hospitals . . . are generally not proper 8 1983 defendants because they do not actamrafestate
law.”); Kia P. v. Mclintyre 235 F.3d 749, 757 n.3 (2d Cir. 2000) (“Our decision in this caseiturns
large part on our conclusion that the [private] Hospital was not a state aetoitywrovided medical
care to plaintiff]’); Anthony v. Med. Staff at InstriNo. 16CV-1122, 2016 WL 1383491, at *2
(E.D.N.Y. Apr. 7, 2016).Plaintiff fails to allege facts that show that Brookddtespital a private
party, acted under color of state lahherefore, no claim has been stated under 42 U.S.C. § 1983.

B. State L aw Claims

Because the Court has dismisskd only potentiafederal claim against Defendant, the
Court declines to exercise supplemental jurisdiction over Plaintiff's fatclaims. 28 U.S.C. §
1367(c)(3) Giraldo v. U.S. No. 14 CV 5568, 2015 WL 1476409, at *4 (E.D.N.Y. Mar. 31, 2015)
(declining to exercise supplemental jurisdiction over Plaistgtate law claims for malpractice and
negligence). Accordingly, Plaintiff's state law claims are désed, but without prejudice to
Plaintiff's ablity to re-file in state court.

Whereas ordinarily the Court would allow Plaintiff an opportunity to amendhglaint,
see Cruz v. Gomg202 F.3d 593, 5988 (2d Cir. 2000), it need not afford that opportunity here
where it is clear from Plaintiff submission that amendment would prove to be unproductive or
futile. See Ashmore v. Prus10 F. Appx. 47, 49 (2d Cir. 2013) (leave to amend is futile where
barriers to relief cannot be surmounted by reframing the compleg&)also Cuoco v. Moritsugu
222 F.3d 99, 112 (2d Cir. 2000) (denying leave to amepieb aecomplaint where amendment

would be futile).



CONCLUSION

Plaintiff's action is hereby dismissed for failure to state a claim upon welieli may be
granted. 28 U.S.C. 8§ 1915(€2§(B). Any state law claims are dismissed without prejudice. The
Clerk of Court is directed to issue a judgment dismissing the action. The Cofigcpursuant
to 28 U.S.C. § 1915 (a)(3) that any appeal from this order would not be taken in go@shdaith
thereforein forma pauperisstatus is denied for purpose of an appeate Coppedge v. United
States 369 U.S. 438, 444-45 (1962).

SO ORDERED.

/s/ Pamela K. Chen
Pamela K. Chen
United States District Judge

Dated: October 6, 2017
Brooklyn, New York
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