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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

CARLOS A. ANTONETTI,

Plaintiff, MEMORANDUM & ORDER
17-CV-3170(LDH)(LB)

V.

CITY OF NEW YORK; NEW YORK

POLICE DEPARTMENT 839 PRECINCT
(N.Y.C.P.D); OFFICERSJIOHNDOESand
JANE DOES, 8% Precinct Detective Squad;
DET. COTE; DET. JOHN DOES; DET. JANE
DOE; DETECTIVE SQUAD 88P,

Defendants.

LASHANN DEARCY HALL, United States District Judge:

Plaintiff Carlos Antonetti, proceeding pro se, brings the ingtetidn pursuant to 42 U.S.C.
§ 1983 against the City of New Yorthe New York Police Department (“NYPD'the NYPD’s
83rd Pvlice Precinct,the Precinct'DetectiveSquad and police officers and detectivedleging
that the did not adequately investigate a crime committed against him on October 4r2016
prosecute its perpetrator®laintiff seeksdamages Plaintiff’s request to procedd forma
pauperisis graned pursuant to 28 U.S.C. 8§ 1915, and the complaint is dismissed for the reasons

set forth below.

1 This isat least the third action thBlaintiff hasfiled in thisdistrictin which he alleges thagilice officersfailed
to adequately investigate a crim@mmittedagainst him. SeeAntonetti v. City of New Yorklo. 15CV-6719
(NGG), 2015 WL 8071004at *3 (E.D.N.Y. Dec. 4, 20153{smissingPlaintiff's claimthat police officers
conducted a substandard investigation of his asaéhlta baseball bat by twacquaintancefr failure to state a
claim on which relief may be grantedntonetti v. City of New YorkR 7-CV-2313(LDH) (dismissing clainthat
police officers conducted a substandard investigation of the alfaggast 27, 2016heft of Plaintiff’'s personal
property from a nightclub and subway car)
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BACKGROUND?

The events relevant to the instant complaint occurred on October 4, 2016, at Plaintiff's
apartment at 263 Stockholm Street in Brooklyn. At apipnately1:30 a.m. that morning, a
private dispute between Plaintiff and his roommate, a s@ortsubleter, escalatedvhen
Plaintiff kicked the subletter out of the apartment and refused to accede to the subletter’s
demands to get his money back. TFheletter'shree friends, Miles Rosenfeld, Rosenfeld’s
father, and an unnameddberdriver, gotinto afight with Plaintiff, and someone called the
police. Policeofficersfrom theNYPD’s 83d Precinctrespondedo the call. When Plaintiff
demanded that the other individuals be arrested, the officers responded thaeasHiparti
including Plaintiff—would be arrested if Plaintiff insisted on there being any arreBefore
leaving, the officer®versawthe removal of theubletteis belonginggrom Plaintiff’s
apartmentand Plaintiff issued a refund tioe subletter. Plaintiff alleges that his attackers also
removed an “Amazon fire stick” that belonged to him, exhumath#f's recently deceased pet
turtle and left it on his doorstep, spit ofatiff's doorknob,and later sent threatening text
messages tBlaintiff. In response to these actionigiRtiff called thepolicefour timeslater
that morning. The officers prepared a police report as to Miles Rosenfelddgravated
harassment.

Because he was distresghdt the police did not chargfee subletterand friends with
assaulthe filed a claim with the Internal Affairs Bureau (“IAB”) and weaboth the District

Attorney’s (“DA”) office and Detective Cotef the 83d Precinctdemanding actian The police

2 The following facts are drawn from Plaintiff’'s complaint and its attactisy¢he allegations of which are
presumed to be true for purposes of this Memorandum and Order.
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stated that the incidemtas a civil matter and thatHaintiff insisted on having theubletter and
his friends charged with assault, he would also be chargée DA’s office in contrast, @ted
that awarrant would be issued fMfiles Rosenfeld’s arrest on the charge of aggravated
harassment anthatother charges would be added. On October 16, 20i€s Rosenfeld was
arrested and charged with multiple offensesluding twoassauk.

A supervisor from the NYPD followed up with Plaintiff in April 2017. Plaintiff tohe t
supervisor that the DA’s office had handled the matter, but that the officers of te BiMd the
83rd precinct were “negligent and unprofessioratt failed to treat Plaintiff like a victim
Plaintiff also informed the supervisor that he “had to go over their heads” aneing done
and that, even then, not all of the individuals who dsghulted himvereultimatelycharged
with an offense

Plaintiff files the instanitomplaint seekig this Court’s “help to resolve this and come to
a resolution and a settlementMe seeks damages fitre mental angphysical injurieshe
suffered during and as a consequence of the October 4, 2016 Aghbugh not referenced in
the complaint, Runtiff attaches several documents that reveal that his IAB complaint resulted
the scheduling of a hearing pursuant to New York General Municipal Law 8ds0BEMcember
16, 20160y the New York City Comptroller’'s Office There isno indicationas to whether the
hearing occurred. The attachments also demonstratRakanfeld was charged with thirteen
counts related to the assault, subsequent threats, and the taking of the “Amazick’fioé s
October 4, 2016 These chargeacludedgang assault,saault in the second degressault in

the first degreeand petit larceny.



STANDARD OF REVIEW

A district court shall dismiss an forma pauperisaction where its satisfied that the
action“(i) is frivolous or malicious; (ii) fails to state a claim on which relief may be granted; or
(iif) seeks monetary relief against a defendant who is immune from such 28i¢1.S.C.
§ 1915(e)(2)(B). Courts construa pro se faintiff’s pleadings liberallyparticularlywhen, as
here,they allege civil ghts violations. Erickson v. Pardyss51 U.S. 89, 94 (2007%ealed
Plaintiff v. Sealed Defendari37 F.3d 185, 191 (2d Cir. 2008).

Although courts must read pro semplaints with‘special solicitudeand interpret them
to raise théstrongest arguments that they suggebtiéstman v. FedBureau of Prisons470
F.3d 471, 474-76 (2d Cir. 2006) (internal quotation marks omitted), a complaint must plead
“enough facts to state a claim to relief that is plausible on its faBell Atl. Corp. v. Twombly
550 U.S. 544, 570 (2007). A“claim has facial plaubility when the plaintiff pleads factual
content that allows the court to draw the reasonable inference that the defendhl# ferl the
misconduct alleged.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citation omitted). Although
“detailed factual allegatiohare not required,[a] pleading that offer$abels and conclusions’
or ‘a formulaic recitation of the elements of a cause of action will n&t dil. (quoting
Twombly 550 U.S. ab55). Similarly, a complaint is insufficient to state a claimt tenders
‘naked assertion[s]’ devoid diurther factual enhancemeiit. Id. (quotingTwombly 550 U.S.
at 557).

DISCUSSION

The Court construes this complaint as being brought pursuant to 42 U.S.C. 4883,
provides the only possible basis for jurisdiction. Section 1983 provides, in pertinent part:
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Every person who, under color of any statute, ordinance, regulation, custom, or usage, of
any State or Territory or the Digtt of Columbia, subjects, or causes to be subjected, any
citizen of the United States or other person within the jurisdiction thereof to the
deprivation of any rights, privileges, or immunities secured by the Coiwstitutd laws,
shall be liable to thparty injured in an action at law, suit in equity, or other proper
proceeding for redreg§

That is, in order to maintain a § 1983 action, a plaintiff must allege both that the conduct

complained of was “committed by a person acting under color oflat@tend “deprived a

person of rights, privileges or immunities secured by the Constitution or laws onitieel U

States.” Pitchell v. Callan 13 F.3d 545, 547 (2d Cir. 1994). Section 1983 “is not itself a

source of substantive rights, but a method fodicating federal rights elsewhere conferred by

those parts of the United States Constitution and federal statutes thatiiedescBaker v.

McCollan,443 U.S. 137, 144 n.3 (1979)

Plaintiff's allegationsdo not suggeghat any of the Defendants violatdee UnitedStates
Constitutionor any federal laws.A police officer’s failure to pursue a particular investigative
path is not a constitutional violationHarrington v. County of Suffall607 F.3d 31, 35 (2d Cir.
2010) (holding that there is no constitutionally protected right to have a government
investigation of allegedrongdoing);Martinez v. County of SuffqIR99 F.Supp. 2d 424, 430
(E.D.N.Y. 2014) (plaintiff has no constitutionally protected right to have offiomestigate his
complaints)Naples v. Stefanell72 F. Supp. 2d 373, 388 (E.D.N.Y. 2013) (sad@)nson v.

Ruiz No. 11 CV 542, 2012 WL 90159, at *4 (D. Conn. Jan. 10, 2012) (holding that plaintiff had
no constitutionally protected right to a proper investigation of his clafatglkes v. City of New
York No. 05€CV-0007, 2007 WL 1300983, at *6 (E.D.N.Y. May 3, 2007) (“[I]t is weittled

that there is no independent claim for a police officer’s purported failure tdigates’) Laupot

v. City of New York2002 WL 83673, at *2 (S.D.N.Y. Jan. 18, 200@smissing plaintiffs
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claim against City of New York and NYPD for failure to prosecute individual pursoargise
complaints and allegations of harassment; plaintiff failed to allege a deprivhtag o
constitutionally protected right) Here, Plaintiff's allegatiosithatthe officersand detectivesf

the 83d Precinctwere dismissive dPlaintiff's complaintsand that the NYPD conducted an
allegedlysubstandard investigation dot constitute a constitutional violatiorPlaintiff's

§ 1983claim based on the failure to propenhyeéstigateand prosecute the alleged perpetrators
of the crimes thereforedismissedecausélaintiff fails to state facts to support a constitutional
deprivation. 28 U.S.G 1915(e)(2)(B)(ii).

Further, avictim of allegedly criminal conduct is nentitled to a criminal investigation
or the prosecution of the alleged perpetrator of the crimasnbere a constitutionallgrotected
right to an investigtion bygovernment officials of allegedrongdoing by other government
officials. See Leeke v. Timmermatb4 U.S. 83, 85-86 (19813 [frivate citizen has no right to
the prosecution or nonprosecution of another individuatda R.S. v. Richard D410 U.S. 614,
619 (1973)“[Ijn American jurisprudence at least, a private citizen lacks a judicially cogaizabl
interest in the prosecution or nonprosecution of andjh&icCrary v. County of Nassad93 F.
Supp. 2d 581, 588 (E.D.N.Y. 2007A private citizen does not have a constitutional right to
compel government officials to arrest or prosecute another perg0eugh v. Gregory303 F.
Supp. 2d 189, 194 (D. Conn. 20@An alleged victim of a crime does not have a right to have
the alleged perpetrator investigated or criminally prosecuted.”)

Moreover, even if Plaintiff had alleged a constitutional deprivateweralof the
Defendants he has namaa not proper parties to this actioile has not allegetthat his
injuries resulted from a municipal policy custom, as is necessary to allegenicipal liability
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under 8§ 1983. See Monell v. Dépof Soc. Servs436 U.S. 658, 691 (197.8)Further,
DefendantdNYPD, the 8% Precinct and its 2tectiveSquad cannot sue or be sued, because
under New York lawmunicipal agencies do not have a separate identity apart from the City
Jenkins v. City of New Yqr&78 F.3d 76, 93 n.19 (2d Cir. 2007) (citMgay v. City of New
York 340 F. Supp. 2d 291, 303 (E.D.N.Y. 2004)) (quoting N.Y.C. Charter §(3%bactions
and proceedings for the recovery of penalties for the violation of any law shmthdoght in the
name of theCity of New York and not in that of any agency, except were otherwise provided by
law.™); Araujo v. City of New YoriNo. 08CV-3715, 2010 WL 1049583, at *8 (E.D.N.Y. Mar.
19, 2010) dismissing alclaims against the NYPD and the New York City Department of
Correctionas nonsuable entigg; Flemming v. New York CitiNo. 02 Civ. 4113, 2003 WL
296921, at *2 (S.D.N.Y. Feb. 11, 2008)gmissingg 1983 claims against tiYPD’s 46th
Precinctas a norsuable entity.
CONCLUSION

Accordingly, the complaint is dismissed for failure to state a claim on which medigf
begranted. 28 U.S.C. § 1915(e)(2)(B)(ii). The Court has considered afforidiimgfiPa chance
to amend the complaint, but declines to do Foreview of the complait does not suggest that
Antonetti has inadequately or inartfully pleaded any potentially viablms|aand the Court
determines that amendment would be futil®ee Cuoco v. Moritsug@22 F.3d 99, 112 (2d Cir.

2000).



The Court certifies pursuant to 28 U.S.C. § 1915(a)(3) that any appeal would not be taken
in good faith and, thereforgn forma pauperistatus is denied for the purpose of any appeal.
Coppedge v. United State369 U.S. 438, 444-45 (1962)The Clerk ofthe Court isrespectfully
directed to enter judgment and close this case.

SO ORDERED.

/s/LDH
LASHANN DEARCY HALL
United States District Judge

Dated: Brooklyn, New York
October 19, 2017



