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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

SHERWOOD ARISTIDE ; MEMORANDUM
DECISION AND ORDER

Plaintiff,
17-cv-4422(BMC)
- against

THE CITY OF NEW YORK POLICE
OFFICER JOHN DOE, POLICE OFFICER :
JANE DOE, POLICE OFFICER JOHN DOE #2;

Defendang.

COGAN, District Judge.

Plaintiff bringsthis action under 42 U.S.C. § 1983 against the City of New York and
threeJohn Doepolice officers alleging thathe officers falsely arrested himDefendanCity of
New Yorkhasmoved for summary judgment on the grounds that plaintiff's arrest was supported
by probable causandthat, even absent probable causeg#fendanbfficersare entitled to
gualified immunity becauseasonable officers could disagree about whether the proteaire-
standardvasmet under these circumstancésgree, and therefore grant the motion.

BACKGROUND

The material facts are undisputed. Plaintiff attended a partlge evening of June 30,
2017in Brooklyn. While at the partyplaintiff saw acoupe (a man and a womaappearing to
be together) approach his friend and ask him if he could help them buysmnmeana.
Plaintiff's friend eventually introduced the couple to a third person (whom plaintiff did not

know), and plaintiff saw the couple purchase marijuana from this third person.
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Althoughplaintiff did not know it at the timehe couple were in fativo undercover
policeofficers. After theundercover officers purchased the marijuana, uniformed police officers
entered the party and arrested marijuana seller and plaintiff's friend and removed them from
the party. Police then instructed the rest ofaperoximately 5@arty attendees, including
plaintiff, to leave the house.

After plaintiff exited the house, he approached the copgh® were standing outside)
andasked them why they were not being arrestediell Specifically, he said to the couple:

“Wait a minute guys! Now my boy is getting arrested after you tookia sad you brought a
bud, yall were the only ones he wdgaling with” While plaintiff made this statemerne of
the undercover officers noticed people looking at them.

Uniformed police then approached plaintiff and first told him to remain on the scene, and
thentold himto leave. Plaintiff complied and began walking away from the house toward
Flatlands Avenue. The undex@y officers also left the sceaad walked in the same direction.

When plaintiff reached Flatlands Avenue, about 300 hundred feet away from the party
househeencountered the cougphgain. He approached thamd voiced aloud his suspicion
that they were undercovpoliceofficers. An officer then arrested plaintifor obstructing
governmental administratiaimder New York Penal Law § 195.0®GA"). Plaintiff wastaken
to a preanct and then to Central Booking, but wasentually released and wasver formally
charged

DISCUSSION

Under FederaRule of Civil Procedure 56, the court mgsant summary judgmenttiie

moving party shows thahere is no genuine dispute as to any material fact and that the movant is

entitled to judgment as a matter of law. To establish a d@ifialse arrestinder 8 1983 (as



under New York law), a plaintiff must shawat: (1)defendant intended to confinarh (2)
plaintiff was conscious of the confinement; (3) plaintiff did not consent to the confieamel

(4) the confinement was not otherwise privileg&teSinger v. Fulton Cty. Sheriff, 63 F.3d

110, 118 (2d Cir. 1995)Probable cause to arrest tHaiptiff is acomplete defense tofalse

arrest claim SeeCovington v. City ofN.Y., 171 F.3d 117, 122 (2d Cir. 1999 robable cause

exists where the officer h&snowledge or reasonabtyustworthy information of facts and
circumstances that are sufficient to warrant a perso@asionable caution in the belief that the

person to be arrested has committed or is committergree.” 1d. (quoting_ Weyant v. Okst, 101

F.3d 845, 852 (2d Cir. 1996)
A. Cases construing the OGA statute
Defendant arguethat the arresting officéhad probable cause to arrest plaintiff for
obstructing governmental administration
A person is guilty of obstructing governmental administration when he
intentionally obstructs, impairs or perverts the administration of |avthar
governmental function or preverds attempts to prevent a public servant from
performing an official function, by means of intimidation, physical force or
interference, or by means of any independently unlawful act . . . .
N.Y. Penal Lawg 195.05 (McKinney(emphasis added).
New York courts have interpreted Penal L&95.05 to require an interference that is,
“in part at least, physical in naturePeople v. Case, 42 N.Y.2d 98, 102, 396 N.Y.S.2d 841, 844

(1977). However,words or actions need not involve physical force togdgySical in naturé.

Seeln re Davan L,.91 N.Y.2d 88, 91, 666 N.Y.S.2d 1015, 1017 (1997).

1 Although plaintiff made the statements at issue here to the pair of undeatficers,rather than to the arresting
officer, under tle collective knowledge doctrinthe information known to one officer may be imputed to all other
officersparticipatingin the same investigatiorBeeUnited States v. Colqr250 F.3d 130, 135 (2d Cir. 2001)




In Davan L, the New York Court of Appeals upheld a conviction under the statute where
a boyriding a bicyle happened upon police conducteag undercover narcoticgeration
outside a storefront, and, after the police identified themselves and told the bpgrtoméhe
opposite direction, pedaled past the front of the store yelling “cops, cops . . . watchet, Fi
police are coming. The Court of Appeals emphasized that the defendantspecific, direct
notice of the defined area of police activity, and that, after being put on notice,ft®mnaky
intruded into that area.

The First epartmensubsequently opindtiatan individual could be guilty of OGA
even ifthe policedid not direct a specifizvarning atan individual for that individual, if the

individual was omotice of the police activitySeePeople v. Covington, 18 A.D.3d 65, 71, 793

N.Y.S.2d 384, 389 (1€2ept 2005). There, the fact that & SWAT team” was outside an
apartment building meant themas sufficient evidence to conviatdefendant who shouted into
thatbuilding that police were coming.

In addition,repeatedlygnoringan officets orders to stayway from the scene of an
arrestor to stay in a certain pla@an alsamount toobstructinggovernmental administration

People v. Romeo, 9 A.D.3d 744, 744-45, 779 N.Y.S.2d 860, 861-62 (3d Dep’t 2804)so

Rasnussen v. City of N.Y., 766 F. Supp. 2d 399, 403-04 (E.D.N.Y. 2011) (finding probable

causeo arrest for obstructiobased on plaintiff's attempts teenter a room where an arrest was

taking place after police threw her gutilusbandserel. Forde v. Cit of N.Y., No. 05€v-9252,

2007 WL 2454106, *2, *13 (S.D.N.Y. Aug. 16, 2008)4ting that plaintiff's refusab comply
with police orders to step back from a person bamgsedand to lie down “constituted
inappropriate and disruptive conduct that allowed defendants to arrest her undatutes’ sind

concluding that, “at a minimum,” defendants had arguable probabkgo arrest plaintiff for



obstruction).In O’'Donnell v. Card, No. 11 CIV. 3297, 2013 WL 3929632 (S.D.N.Y. July 30,

2013), the courtoncluded that an officer had probable cause to anesiman for violating
Penal Law 8195.05 after she retrievéde officets pepperspray carfrom the street (after he
used and discardedvithile aresting her husband), and plactinh a flower bed, because it was
reasonable for the officéo think that, by removing the pepper spray, she was attempting to
prevent him from using it on her husband. This was true even though the officer only found out
that the peppespraycanhad been moved after the husband had been subdued.

B. Probable Cause

Defendant argues that the offidead probable cause arrestplaintiff because Wwen
policebroke up the party and arrested his friend, plaintiff, like the defendabD&ven L.and
Covington, was put on notice that a police operation was ongoing. Its positiontigethat
undercovepfficerscould have reasonably constrysdintiff's commens tothemoutside the
partyand on Flatlands Avenwses an attempted or actualentionalinterference.

Plaintiff respondgshat the officers lacked probable cause becausds alonare not a
physical force or interference ressary to trigger liabilitjor OGA, and plaintiff did not take
any actions thanterfered with police activity Plaintiff disputes defendant’s reading of

Rasmusseand_Husband®plaintiff argues that the language in those cases about “merely

approaching the police, or speaking during the @afs police actionivas addressing
situations where those individuals engaged in obstructinguct by refusingto leave or stay
away froman arrest scenePlaintiff argues that thenerely approachingfanguage is not
applicable here, where, according to the undisputed facts, he follo\edied instructionsand
did not touctor interfere withpolice property. Plaintiff also argues that none of his conduct

could reasonably be construed as an intentional interference because the polithareul



known that he did not know that the couple were undercover officers, nor that the zone of police
activity extended as far as Flatlands Avenue.

As defendant points out, Davan L, Covington andRomeq the courts upheld

convictionsfor OGA. This is important because the issue before me is not er@tintiff is
guilty of OGA. Probable cause only requires that the arresting officer have knowledge of facts
and circumstancesufficient to warrant a person of reasonable caution in the belief that the
person to be arrested hasyamitted or is committing a crimea burdemmuch lowerthan proof
beyond a reasonable doubit.

And where as herethe parameters of the state lahissueare ambiguouyghe relevant
inquiry is whetherthe arresting offices probablezause determinatiomas based on an
objectively easonabl@rediction of the law’s scopeyen if hat predictiorturns out to be

incorrect SeeHeien v. North Carolina, 135 S. Ct. 530 (2014) Heien the Supreme Court

made it clear that an officer's measurement of cohdgainsthe demands of a statuteed not
“be perfect” and probable cauakows for“mistakes of law. 1d. at 536. ApplyingHeien the

Second Circuit, iidnited States v. Dia8854 F.3d 197 (2d Cir. 2017), found that the zage

construing the term “public place” Mew York City Administrative Code § 10-125(Ithe
“open container” law, was sufficiently indefinite that even if the arrestfhger had
misconstrued an apartment building stairvaslla public place, it was abjectivelyreasonable
mistake, and therefore there was probable cause.

The reach of the OGA statute is at least as unclear as the definition of “pab&¢ il
the opencontainer law.The New York Court of Appeals firgteld that there must be some
physical component to the attempted interference. Case 42 N.Y.2dat 102, 396 N.Y.S.2¢ht

844. It then held that language or actions need not involve physical force to satigtyyssical



component.Davan L, 91 N.Y.2d at 91, 666 N.Y.S.2d at 101The First Department has held
that a deliberate attempt to expose a police operatitre scene of the operatj@aven if
entirely verbal, is sufficient to constitute OGA&.ovington, 18 A.D.3d at 71, 793 N.Y.S.2d at
389. It appeardt the cadaw is moving in the direction of liability for attempting the
deliberate exposure of a police operatiorough words alones long as there is some risk that
the exposure may succeed in undermining the police operation, but New York ewerigehto
say so definitively.

It is alsounclear how much notice of police activity an individual must Havan
officer to conclude that intervention by the individual is intentional interfereAtthough the
New York Court of Appeals concludedavan L .that “specific, direct notice of the defined
area of police activity,” is sufficient, the Court did not state whether suatt divéce is
required. _Covington affirmed a conviction where the defendant had indirect,tluitetd
notice,but what qualifies as indirect notice is still unclear.

New York courts also have not established how physically proximate an individual mus
be to the police operation for the person’s words or conduct to aswarinterference. Thévo
New York Court of Appeals decisions where this factor was discussed found no obstruction
where an individual randomly broadcast the location of a radar speed checkpoiBtraidic
(Cas@, but found obstruction where an individual rode his bicycle in front of a store, shouting
that the police were coming, when the police had identified the store as tbkeasitengoing
police operation@avan L). These two decisions leave a significant amount of conduct open for
debate.

According to the undisputed facts, the second interaction between the undercovex officer

and plaintiff occurred on Flatlands Avenue after all three people walked tdreedtfeom the



house where the party took plaeemere 300 feet awayNone of the relevant cases establish
whether an individual who is one minute’s walk from the center of the police investigatoo
far for his actions to constitute OGA

Here, theofficerswere reasonabl@ concluding thaplaintiff's public statementaere
made with the purpose of compromising the undercovers’ ability to act in the neighborhood, and
that those statements qualified as an attempted intentional intedefEme attempted exposure
occurred bottat the scenan front ofwitnessesand within a short distance of it. As to his
second commenit, was objectively reasonable for the officers to conclude that plaintsfsith
close enough to thate of thepolice operation that his comment was an intentional interference
within the meaning of the statute. The officaray have been mistaken about tbach of OGA,
but if so, their mistake was not unreasonable.

C. Qualified Immunity

For similar reasons, even if there was not probable cause, the arrestimg ofboéd still
be entitled to qualified immunity because there was arguable probable targeable
probable cause exists if either (a) it was objectively reasonable foffittex to believe that
probable cause existed, or (b) officers of reasonable competence could disaghe¢hen tive

probable cause test was mefiore v. Novarro, 624 F.3d 522, 536 (2d Cir. 20@Xation

omitted)
The arguablerobablecause standard recognizbat”[q] ualified immunity attaches
when an official’s conduct does not violate clearly established statutory ditatbmsal rights

of which a reasonable person would have kndvvhite v. Pauly, 137 S. Ct. 548, 551 (2017)

(internal quotatiomarks and citation omittedPut another waygfficers havearguable

probable cause when it is unclear h@gtatutory or constitutional riglappliesin theparticular



contextbased on precedent from the U.S. Supreme Court, the Second CirthetNaw York
Court of Appeals. In that situation, arresting officers will be protected evlea determination
of probable cause was incorrect, as long a&4 at least debatable by officers of reasonable

competence. Sesudler v. City of N.Y., 689 F.3d 159, 176 (2d Cir. 2012).

The Supreme Court has repeatedly warned that “clearly established law” shdodd not
defined at a “high level of generalityout must be particularized to the facts of the cadite,

137 S. Ct. at 552 (quoting AshcroftakKidd, 563 U.S. 731, 742 (2011) and Anderson v.

Creighton, 483 U.S. 635, 640 (1987Particularlyin the Fourth Amendment context, where it
can bdlifficult for an officer to determine how the relevant legal doctrine applies to the
particular situatiorbefore him the court mustiefine the right at issun light of the specific

context of the case, not as a broad general proposition.” Mullenix v. Luna, 136 S. Ct. 305, 308

(2015) (per curiam) (quotinBrosseau v. Haugeb43 U.S. 194, 198 (2004) (pauriam)). As

has often been noted,ajified immunityprotects “all but the plainly incompetent or those who

knowingly violate the law.”"Mullenix, 136 S. Ct. at 308 (quoting Malley v. Briggs, 475 U.S.

335, 341 (1986)

Because the parameters of Penal Lal®8.05arenot clearly establishedand therefore
reasonable offias could disagree about whethender these circumstancésere was probable
cause to arrest plaintiff for obstructing governmental administratierarresting officexr had
arguable probableause to arrest plaintiff arsefendant officerarethereforeentitled to
qualified immunity.

The partiesbona fide dispute about whether a reasonable officer could have believed
that plaintiff violated Penal Law £95.05itself indicateghat the law is not sufficiently settled to

warrant deprivinghe dficers of qualified immunity.The parties hotly debate whateasonable



officer could have inferred from plaintiffstatements and actioasd whether those inferences
could have led a reasonable officer to think plaintiff was obstructing. The pztiesgage in
this vigorous debate becaussdiscussed abovéh)e parameters of Penal Lawl85.05 in this
contexthave not been clearly establisigdthe New York Court of Appeals or the Second
Circuit. There are open guestions about whether words exposing a police operation at the scene
of the operation, without further conducgn constituténtentional obstruction, whether the
individual must tave direct notice of the police operation that individual's engagement with
the police to count as intentional obstruction, and how physically proximate an indiviastal m
be for his or her words or conduct to qualify as an obstruction.

Police officersare not expected to be legal scholarbey do not have to parse case
at the scene of a suspected crime the way lawyers and judges mightamdjudity of their
offices and chambers. Police officers are presumably instructed and updated arcipal pr
authorities that affect the performance of their work, but if the authorities dsmuatelyanswer
the question, the officers are not charged gitkssingvhat the next case may or may not hold.
“Officials are not liable for bad guesses in gaagas; they are liabfer transgressing bright

lines.” Coollick v. Hughes, 699 F.3d 211, 221 (2d Cir. 20&&ation omitted) Therewas and

is plenty of gray area around tharameters of Penal Law1®5.05. Therefore, the arresting

officer had arguable probable cause and the defendant officers are entitledfiedgoahunity.

1C



CONCLUSION
Defendant City of New York [14] motion for summary judgmert GRANTED. The
Clerk is directed to enter judgment in favor of defendant, dismissing this case.

SO ORDERED.
Digitally signed by Brian M.
Cogan

U.S.D.J.

Dated: Brooklyn, New York
November 30, 2017
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