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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

___________________________________________________________ X
HYPEFORTYPE LTD, : MEMORANDUM DECISION
) AND ORDER
Plaintiff, :
) 17-CV-4468(BMC)
- against — :
UNIVERSAL MUSIC GROUP, INC,,
Defendant.
___________________________________________________________ X

COGAN, District Judge.

In this copyright infringement action over a software program that generdersmalif
print fonts, defendant has submitted a letter requesting a premotion conferersreiss the
complaint for lack of personal jurisdiction and failure to state a cldine conference is
unnecessary. The letterdeemed to constitute defendant’s motion to dismiss. It is denied as
legally insufficient.

First, as to personal jurisdictipdefendans theory is not that tannot be subject to
personal jurisdiction in New York. (That might be a diffiadgument; the New York Secretary
of State shows ihasregistered to do business here, watborporate agent for service of legal
process in New York City.) Rather, defendath'sory is that plaintiff's complaint does not
allegefacts showing that there is personal jurisdiction in New York.

Unlike subject matter jurisdiction, there is no requirement under the FederabRule
Civil Procedure that aomplaintallege fats showing the basis for personal jurisdiction. Rule

8(a) is silent on that issue. The pleading requirement upon which defendant eetedicisf
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former New Yorkstate practiceinder theNew York Civil Practice Act Evenin state practicat

is no longetthe rule SeeFischbarg v. Douce® N.Y.3d 375, 381 n.5, 849 N.Y.S.2d 501, 506

n.5 (1977). twasnever required in federal pleadingsegStirling Homex Corp. v. Homasote

Co., 437 F.2d 87, 88 n.2 (2d Cir. 1971) (“Because Rule 8(a) specifies the formal requirements of
a complaint in a civil suit in the federal court, New York law is not bindingriyl a faintiff in
federal court need not make any mention of personal jurisdiction, nor the facts isigppart

its complaint. SeeMcCalipv. Newport News Shipbuilding &rydock Co, 1977 A.M.C. 21, 23

(S.D.N.Y. 1976 (“The requirementf [Federal Rule of Civil Procedure{& that plaintiffs
complaint include a statement of the basis of jurisdiction refers to sulaéetrmot personal

jurisdiction.”). SeealsoPentwater uity Opportunities Master Fund, Ltd. v. Baker, Donelson,

Bearman, Caldwell & Berkowitz, P.ONo. 15¢v-1885, 2016 WL 6476541, at *1 (N.D. Ill. Nov.

2, 2016) )(“A complaint need not allege personal jurisdiction, but once a defendant moves t
dismiss on that ground, the plaintiff bears the burden of establishing that fisistiqoroper’);

Walker v. Concoby, 79 F. Supp. 2d 827, 835 (N.D. Ohio 1999) (complaint need not allege

personal jurisdiction)Sultanik v. Cobden Chadwick, Inc., 94 F.R.D. 123, 124 (E.D.N.Y. 1982)

(the paintiff's burden to demonstrate personal jurisdictédithe early stages of the case “is light
.. .[and]is satisfied by stating facts in the complantl other papersufficient to support a
reasonable inference that the defendant may be subject to personal jurisdiciiotheittate)
(citations omittedemphasis added)Although there has been occasional leaching of the former
state practice into federal pleading decisidhgsedecisionsarein error.
Some district court judges have construed [Federal Rule of Civil Procedure]
8(a)(1) as requiring the complaint to state the grounds for personal jurisdation,
erroneous interpretation that contravenes decades of jurisprudence and is
inconsistent wth both Form 7and Rule 8(a)(1)’s reference to a “claim,” not a

party. A subset of judges has compounded the error by extehdmgbly-
Igbal’s plausibility standardio Rule 8(a)(1), but this igmes the absence of Rule



8(a)(2)'s “showing’requirement in Rule 8(a)(1), which contributed to the
holdings ofTwomblyandligbal.

5 Charles A. Wright & Arthur R. Miller, Federal Practice and Proce8ur206 (3d ed.
2004).

The case that defendant citBsll v. Metallurgie HobokerOverpelt, S.A., 902 F.2d 194

(2d Cir. 1990), is not one of those tiaisapplieRule 8 Ratherijt is inapposite to plaintiff's
argument.Ball simply holds that a plaintiff may satisfy its burden of showipgima faciecase
of personal jurisdiction by alleging factsarcomplaint- not that the plaintiff has tdo so In
fact, Ball was decided on a full evidentiary record, and the SeCanedit did not limit its revew
to the face of the complairifistead, it referred ta plaintiff's “averment[s] of jurisdictional
facts.” Id. at 197. Thusa plaintiff can solelyrely on factial assertionsupporting jurisdictioras
demonstrated by proof submitted in opposition to a motion to dismiss.

The burdens and procedures for resolving issues of personal jurisdigion
straightforward andare fully consistent witBall. If a defendant believes that there is no theory
upon which it can be subjected to personal jurisdiction irstidue, it makea motion to dismiss
—not based othe absence of jurisdictional allegatson the complaint, but on the universal
absence of sufficient facts upon which the plaintiff could predicate personal juoisdic¢he
court then reviews the plaintiffevidence in opposition to the motion and decides if plaintiff has
made out grimafaciecase of personal jurisdictiorOf course, theaurt at that point may order
discovery on defendant’s business operations before determining whether plaintdtéas s
prima faciecase and indeed, it may order discovery prior to plaintiff's ogpon. SeeSultanik
94 F.R.D. at 125. And to the extent there atual disputes as to the defendant’s business

activities, thecourt has the further option of either resolving those disputes in preliminary



hearings or presuming the validity of plaif$ prima faciecaseand reservinginal
determination of théactual issuesintil trial.

Defendants motion by limiting itselfto the face oplaintiff's complaint,seeks to apply a
pleadingrequirement thaRule 8 does not impose. The motion is therefore denied.

Defendant’s motion to dismiss undezderaRule of Civil Procedure 12(b)(6) fares no
better. Defendant contends that it is a mere holding company, but that is not what the complaint
says, and the complaint is of coursegumed true on a Rule 12(b)(6) motion. Defendant
simply ignoring the portions of the complathatit does not like. For example, the complaint
alleges that “[Stuart] Hardie was commissioned by Defendant to provide gragiua d
services” for cedin products, which are exhibited to themmaint. That is a factual allegation,
not a conclusion. It is therefodeemed true, and for purposes of itiaion to dismiss, the
Court must assume that defendant commissioned Hardie. That means all of the reorted acti
that Hardieundertook ¢9., Complainty 3136) are alleged to have beparformed for
defendant. That is suffient to state plausible claim.

Similarly, defendant contends tltae complaints deficient because it only alleges that
defendant used a font that can be produced by plaintiff's software — it does not alleg#ingcc
to defendant, that the fomtasproduced by plaintiff's software — and onlyetkoftware, not the
font, is subject to copyright protection. | do not read the complaint so narrowly. It allegefs us
the software, not just the resulting fol8eee.q.,Complaint] 41 (“Defendant has used and/or
caused others to use unauthorized copies of the Font Software in the creatiensatiject
font);id. at T 38 (Defendant had reason to be aware that use of Plaintiff's copyrighted Font
Software on goods for sale required the purchase of a special license fromfPJaiftidis, the

complaintallegegthat plaintiff's claims are about the softwanot just the font. The complaint



is not highly detailed, but construing the allegations in plaintiff's favor, itstafgausible
claim.

Of course, if these allegations are false, and there was no good faith basikifigr ma
them, plaintiff and itattorneys may find themselves liable ftioaneys’ fees under either
Federal Rule of Civil Procedure 11 or the Copyright Antthat case, the fact that plaintiff
makes most of its allegations “on information and belief” will not save it Banctionsas the
attempted qualifier is surplusabecause it already appears in Rule $&#eCommunication
from the Chief Justice of the United States Transmitting Amendments to thalFRdles of
Civil Procedure and Forms, Pursuant to 28 U.S.C. § 2072, 146 F.R.D. 401, 524 (1993)h¢E[A]
Committee Notes make clear, pleading on information and belief must be pregegtiedquiry
reasonable under the circumstanesClearly, themere fact that a defendant is the parent
corporation of an infringer does nainstitute a basis for suing the parentler the Copyright
Act. But that is not before me on defendant’s Rule 12(b)(6) motion. Because the alleigations
the complainarre deemed tie, defendant’s motion to dismiss is denied.

SO ORDERED.

Digitally signed by Brian M.
Cogan

U.S.D.J.

Dated: Brooklyn, New York
September 16, 2017



