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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

___________________________________________________________ X
SAROJA SINGA ' MEMORANDUM
. DECISION AND ORDER
Plaintiff, :
. 17-cv-4482(BMC)
- against - :
CORIZON HEALTH, INC, E
Defendant.
___________________________________________________________ X

COGAN, District Judge.

Plaintiff Saroja Singa brings this national-origin employmaistrimination case under
Title VIl and state and local law, alleging that she was discriminated against, subpezted
hostile work environment, and retaliated against for complaining about the alleged
discrimination! DefendanCorizon Health, Inghasmoved to dismiss plaintiff's complaint
pursuant to Federal Rule of Civil Procedure 12(big6¥ailure to plead sufficient facts to state a
claimin her amended complainWith respect to her federal and state claims, plaing#f not
stated a claimand tlose claims are therefore dismissédlecline to exercise subjestatter

jurisdiction over plaintiff’'sremainingclaims under New York Citlaw.
SUMMARY OF AMENDED COMPLAINT

Thearguably factual and non-conclusory allegations of the amended conap&aad

follows: Plaintiff is a physician of Indian descent. She began working for defendant as a doctor

! The amended complaint also attempted to plead-gdisedmination claim, but plaintiff has abandoned tHaim
in opposing defendant’s motion to dismiss.
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in 2001, when defendant took over the contract for supplying medical services at Rikers Isla
(presumablywith theNew York City Department of Correctionsalthough hat is not alleged)
Before thenplaintiff had worked irthe sameapacity at Rikes Island but the prior contractor

(her prior employer) was St. Barnabidgspital.

Plaintiff had no problems until 2011, when defendant adopted a new computer feystem
maintainingmedical recordsBefore plaintiff couldcomplete her training on the new systas,
all medical staff were required to do, she was transferred to the Communicable Dis#ase Un

("*CDU"). The CDUis a highly desired assignment fikers Ishnd staff physicians.

Plaintiff's supervisoin the CDUwasDr. Aung (first name unknown), whs of
ChineseBurmese descenOn plaintiff's first dayin the CDU, Dr. Aung ignored her when she
greeted him. After joining the CDJaintiff was placed o a performance improvement plan
for the new computer progranilaintiff did not complete the training for the new computer
system under Dr. Aung during her first six months, but she eventually completed the training in

only six hours under another supeor.

There were other Chinese-speaking personnel in the CDU, and Dr. Aung would speak to
them in Chinese, which plaintiff did not understand. From 2011 to 2015, Dr. Aung gave plaintiff
bad writeups that she feels she did not deserve. (They are destribeche diil in the
amended complaint.)Some of these writaps were rescinded when plaintiff proved to Dr.

Aung that he was wrong. On one occasion, plaintiff was written up for prescribing Tatehol
Naprosyn for a patient; another doctor, Dr. Maungoo, who is of ChBeseese descent, had
previously made the same prescriptionthe patientbut was not written up. On another
occasion, Dr. Maungoo replaced an oral methadone prescription with injectable methadone

which would have threatened thatient’s life hachurses not cauglie error Dr. Aung did not



write up Dr. Maungoo for thimistake On another occasioplaintiff was written up for
ordering xrays fora patient; Dr. Aung rescinded the write-up when plaintiff shotadshe had
not orderedhe xrays,but Dr. Aung did not write up the (unnamed) Chinese-Burmese doctor

who had orderethem.

On one occasion, plaintiff was assigned to four different units infeouBshift (this is
apparently called “floating and isallegedly dangerous because each unit is managed differently
with slightly different procedurgswhich did not happen to any other doctors. On two
occasions, plaintiff's assigned shift was reassigned toVDr.(first name unknown), who is of
ChineseBurmese desc#, and plaintiff had to floatOn many (unspecified) occasis, plaintiff

had to float for more than half of her weekly shift, and sometimes in the middle of lher shif

Plaintiff repeatedly requestedertime work which Dr. Aung denied, but gave to
(unnamed) physicians of Chinese-Burmese descent. One such doctor was able to double his

original shifts, and Dr. Maungoo and Dr. Win received overtime on a weekly basis.

Dr. Aungdid not permit plaintiffto use his office. Other (unnamed) non-Indian doctors

were allowed to use his office.

Plaintiff made several complaints that Dr. Aung was giving (unspecifref@nential
treatment tdBurmese doctors. The first was on March 21, 2014, sent tcelgeamen” On
June 28, 2015, plaintifent aremail complaining “of the above discriminatory treatmeagain
to “management.”On August 2, 2015, she complainedto Cintron (first name and position
unknown) that Dr. Aung was denying overtime to doctors who werefri¢hineseBurmese
descent In response tthis last complaint, defendastDepartment of Human Resources

scheduled a meeting between plaintiff, Dr. Aung, and Dr. Aung’s (unnamed) supenistrs.



meeting, the supervisors “actually stood up,” and walked out, saying that plaagiffpreking

on” Dr. Aung. No action came of the meeting.

Defendant’s contract with the Department of Corrections ended on December 20, 2015.
A new contractor (unnamed, but apparently the New York City Health & Hospitals Ciooppra
took over the maicalservices contract at Rikers Islandost of defendant’s workers at Riker’s

Island were réhired by the new provider, but plaintiff was not one of tifem.

DISCUSSION

Ashcroft v. Igbal, 556 U.S. 662, 677-78 (2009), &ail Atlantic Corp. v. Twombt, 550
U.S. 544, 555 (2007), require a plaintiff seeking to avoid dismisgaésalfactual allegationg

her complainsufficient to raise a right to relief above the speculative leSeé alsdBrown v.

Daikin America, Inc. 756 F.3d 219, 228 n.10 (2d Cir. 2014). A complaint must allege “enough

facts to state a claim to relief that is plausible on its fagdir v. Sony BMG Music Entm't,

592 F.3d 314, 321 (2d Cir. 2010) (quoting Twombly, 550 U.S. at 5é@)alsdgbal, 556 U.S.

at 678 (same).

To apply that standard, the court accepts as true alpleaided factual allegations, but
does not credit “mere conclusory statements” or “[tjhreadbare recitals of the elemectusk
of action.” 1gbal, 556 U.S. at 678. If the court can infer no more than “the mere possibility of
misconduct” from the factual averments, at 679, or if, in other words, the well-pleaded
allegations of the Complaint have not “nuddne] claims across the line from conceivable to

plausible,” dismissal is appropriateijyombly, 550 U.S. at 570.

2 Attached to plaintiff's opposition to the motiondsmiss is a newspaper article discussing theibation of
defendant’s contract with Riker’s Island. This npayger article is not properly submitted on a R@)(6)
motion, and in any event, adds nothing to the analysis.



Hostile-Wor k-Environment Claimsunder TitleVIIl and State Law

To state dostilework-environmentlaim under Title VI} 42 U.S.C. § 2000@®r New
York State Human Rights Law, New York Executive Law § 290-a@ilaintiff must plexd facts
showing that her workplace is “permeated with ‘discriminatory intimidation,uieli@nd insult’
that is‘ sufficiently severe or pervasive toalthe conditions of the victim’'s employment and

create a abusive working environment.” Harris Forklift Sys., Inc, 510 U.S. 17, 21 (1993)

(citation omitted)quoting_Meritor Sav. Bank, FSB v. Vinson, 477 U.S. 57, 65, 67 (193%.

plaintiff must also show “either that a single incident was extraordirsaigre, or that a series
of incidents wee ‘sufficiently continuous and concerted’ to have altered the conditions of her

working environment.”_Cruz v. Coach Stores, Inc., 202 F.3d 560, 570 (2d Cir. 2000) (quoting

Perry v. Ethan Allen, Inc., 115 F.3d 143, 149 (2d Cir. 19%10persededn other grounds by

N.Y.C. Local L. No. 85.

There is not a single fact the amended complaint alleging the kindhostility required
by the casaw. Plaintiff does not allege that she sufferadial epithets, disparaging remafior
insultsdeliveredin front of co-workers, anaertainlydoes not allege amyhysical

confrontations, or degrading or humiliating conduseeAlfano v. Costello, 294 F.3d 365, 380

(2d Cir. 2002)collecting cases); see alBetrosino v. Bell Atl., 385 F.3d 210, 223 (2d Cir.

2004).

The closest that plaintiff gets to a hostiverk-environment claim is that Dr. Aung was

rude to her by not greeting her on her first day. Thigrifom sufficient.

As shown below, if plaintiff has any claim at all, it is a discrimination claindisparate
treatment She cannot dress up that clauith the phrase “hostile work environment” and

thereby create a neglaim for relief. Her hostilevork-environment claim is dismissed.



[. Discrimination Claimsunder TitleVII and State Law

Fora complaint assertingdiscrimination claim, “[tjhegbal plausibility standard applies

in conjunction with employment digsmination pleading standardsJackson v. NYS Depbof

Labor, 709 F. Supp. 2d 218, 223-24 (S.D.N.Y. 2qt@ation omitted) Such complaints “need
not allege ‘specific facts establishing a prima facie casksofimination’ . . . to survive a

motion to dismiss.”_Boykin v. KeyCorp, 521 F.3d 202, 212 (2d Cir. 20f&tion omitted)

(quotingSwierkiewicz v. Sorema N. A534 U.S. 506, 508 (2002)Rather, these complaints

need only “include a short and plain statement of the claim[which] ‘give[s] the defendant
fair notice of what the plaintif§ claim is and th grounds upon which it rests.Swierkiewicz

534 U.S. at 512 (quoting Conley v. Gibson, 355 U.S. 41, 47 (1957)).

“[T]he Swierkiewiczholding applies wh equal force to any claim . that the

McDonnell Douglagramework covers,” including claims of disparate treatpemd retains its

vitality in the wake 6 Twombly and_Igbal. _Boykin, 521 F.3d at 213-(quotingWilliams v.

N.Y.C. Hous. Auth., 458 F.3d 67, 72 (2d Cir. 20Q6¢r curiam)) There is thus no requirement

that a plaintiff plead albf the elements of prima facie case to survive a motion tlismiss
under Rule 12(b¥). Nevertheless, a plaintiff must plausibly allege facts showinghbat
employer took amadverse action against heamdthather race, color, religion, sex, or national

origin was a motivating factor in tlaverseemployment dcision. Vega v. Hemstead Union

Free Sch. Dist 801 F.3d 72, 86 (2d Cir. 2015).

Plaintiff's opposition tahe motion lists four actions that she contends constitute adverse
employment actions(1) failing to train her on the new computer system; (2) placing her in a

performance improvement plan; (3) imposing wrongful disciplinary wuite-and (4)



wrongfully terminatig her® The first threeallegedlyadverse employment actioase not
“adversé as a maer of law, and, as to her terminatigraintiff has adequately pleaded

causation.

As to thealleged adverse actions relating to the new computer syiteramended
complaint alleges that plaintiff “was placed on a performance improvement plaththew
computer program, and that séventually*‘completed the training in its entirespiccessfully in
six hours” under a different supervisdrsee no harno plaintiff based on her own allegations,
and therefore no foul. She received instruction in the computer program and she complieted i
she meanto allegethat her delay in completing tiainingsomehowcost her money, there are

no such allegations.

Next, disciplinary writeups or negative evaluations are adverse actionsufficient to
support a discrimination claiomless they affect the employee’s terms emaditions of

employmenté€.g., reducing wages, disqualifying plaintiff from a promotion opportunity, or

leading todemotion or termination SeeMathirampuzha v. Ptdr, 548 F.3d 70, 78 (2d Cir.

2008). Here, paintiff does not allege that the writgps affected her pay, led to her demotion, or
anything similar.Her employer provided a grievance process for obtaining redress, and, indeed,
the amended complaint recites several examples where Dr. Aung rescinded discipiteary

upsthat he imposed incorrectly.

As far as plaintiff's “termination,althoughit is obviouslyan adverse employment

action,the amended complaint presents a fatal causéiéion The amended complaintakes

3 The amended complaint also alleges denial of overtime opportumitiesh couldbe an adverse employment
action. Butin opposing the motion to dismigsaintiff does not cite denial of overtime as an adverse acthmn
citesthe conferral of overtime on ChineBeirmese doctors as discriminatory preferential treatm&hé Court
therefore deems plaintifbthave abandoned any claim based on denial of overtime as an abtiEnseSee
Jackson v. Fed. Expr66 F.3d 189, 196 (2d Cir. 2014).




clearthat plaintiff's dismissal from defendaatemploy could not possibly have been on the
basisof her national origin — defend&ntontract with the Department of Corrections endexl
everyone, of every national origin, was terminated. The amended complaint itsddther
conclusively refuteany claimthat her termination or anyone else’s could have been motivated

in any part by nationabrigin discrimination.

Plaintiffs amended complaint also asserts that she was termidlied to the undue
amount of negative and falsified discipline she received from Dr. AuBgt’she does not allege
anyfactsthatwould tend to show thatllegation andeven if she dl, there are serious
proximate-cause problems thiastrainher theoryfrom crossing the lineflom “conceivabléto
“plausible.” There could have been all kinds of reasons why she was not hired by the new
medicatcareprovider. The closegtlaintiff comes to linking Dr. Aung and the new provider’'s
decision not tdire her s when she advances a conclusion that “upon information and belief, the
[defendants] supervisors were responsible, prior to transfer of Riker’s Island to the new
contractor, for declining to continue [plaintiff's] employment .”. Alleging something “upon

information and belief” does nestffice to allege a faeainder_Igbal and@wombly unlessplaintiff

can point to some facts that make the allegations more than pure spec8attunozNagel

v. Guess, Inc., No. 12V/-1312, 2013 WL 1809772, at *3 (S.D.N.Y. Apr. 30, 201B)aintiff

has not pointed to any such facts; her allegation is just a conclusion, withaat fagiport.
This is particularly trudecausehe only individual employed by defendant about whom plaintiff
complains is Dr. Aung, and even her conclusory theory ascribes no role to him in detiding

the new provider would hire.

It is worth noting that éfendant, a major corporation, did not go out of business when it

gave up the Rikers Island contract. However, it does not employ any of the peoplé&whom



previowsly employed at Rikers’ Island;terminated them all at the same tim@laintiff

therefore cannot plausibly alletjeat defendant terminatecher based on h&ational origin.
Accordingly, plaintiff has faild to state &laim for nationaorigin discrimination.
[I1. Retaliation Claimsunder Title VIl and State Law

Retaliation is actionable under Title VIl when the plaintiff “engaged irotepted
activity, such as complaining about [national origligcrimination” and, as a resulher

employer took an adverse action in retaliati@eeKirkland v. Cablevision Sys., 760 F.3d 223,

225 (2d Cir. 2014). To establistpama facie case of retaliation under Title VII, a plaintiff must
show “(1) participation in a protected activity; (2) that the defendant knew of ttectad
activity; (3) an adverse [retaliatory] action; and (4) a causal connection betveepiotected

activity and the adverse employment action.” Hicks v. Baines, 593 F.3d 159, 164 (2d Cir. 2010)

(quoting_Jute v. Hamilton Sundstrand Corp., 420 F.3d 166, 173 (2d Cir. 2005)). As noted above,

although a plaintiff need not establisprama facie case to survive a nion to dismiss, “the
court should still consider the elements giiama facie case of retaliation in making a
determination of whether a plaintdfcomplaint gives a defendant fair notice of the grounds of

his claim” Corbett v. Napolitano, 897 F. Supp. 2d 96, 111 (E.D.N.Y. 2012)

Plaintiff's retaliation claims suffer from one of the same deficiencies as her
discrimination claims- there is no causation between her protected activity and the only
employment action that she alleges to be adverse. Asguanguendo, that her complaints to
management (assuming Dr. Cintron was a manager) on March 21, 2014, and June 28 and August
2, 2015 constituted protected activity (although she gives little description efdbeplaints),
the only event that she attetgo tie to them is that defendant terminated her employment

nearly five months laterTo state a retaliation claim, the adverse employment action has to be in



response to the protected activigut, as noted above, defendant terminated everyone’s
empbyment,not just plaintiff's,and there are no facts alleged which would tend to show that
defendant actually had any role in determining who theRikers Island contractawould hire.

Thus, plaintiff has failed to state a claim for retaliation.
V. Claimsunder New York City Law

| have addressed plaintiff's claims undé&w York State Human Rights Laabove in
conjunction with her claims under thdle VII, because the requirements for pleading a claim

underboth statuteare the sameSeeSoloviev v. Goldstein104 F. Supp. 3d 232, 246 (E.D.N.Y.

2015). Howeverplaintiff's claims under New York City Human Rights Law, N.Y.C. Admin.
Code § 8-107, hawdifferent elements and standaraf proof, and they atéereforenot

disposed of by the rulings above.

But having dismissed all of plaintiff federal and state claims, | decline to exercise
jurisdiction over plaintiff's claims undéMew York City law Under 28 U.S.C. § 1367(c)(3), a
district court is permitted to “decline to exercise supplemental jurisdictianeosiaim” if the
district court “has dismissed all claims over which it has original jurisdiction.éddgdthe
Supreme Court has directedthexcept in unusual circumstances, “if the federal claims are
dismissed before trial, even though not insubstantial in a jurisdictional sensefe¢heasitns

should be dismissed as wellUnited Mine Workers of Am. v. Gibbs, 383 U.S. 715, 726 (1966).

There are no circumstangestifying the Court’s retention afonfederalclaims in this case.

Accordingly, plaintiffsNew York Cityclaims are dismissed without prejudice.

1C



CONCLUSION

Defendant’s motion to dismiss is granted. The Clerk is directed to enter juilgme
dismissing plaintiff's federal and state claims with prejudice, and her New@iorlclaims

without prejudice.
SO ORDERED.

Digitally signed by Brian M.
Cogan

U.S.D.J.

Dated: Brooklyn, New York
January 8, 2018
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