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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

____________________________________________________________________ X
RAYHAN MAHMUD, :
Plaintiff, :
-against : DECISION AND ORDER
: 17-cv-4774(DLI)(RML)
UNITED STATES OF AMERICAand :
US POSTAL SERVICE, :
Defendants. :
____________________________________________________________________ X

DORA L. IRIZARRY, Chief United States District Judge:

Plaintiff Rayhan Mahmud (“Plaintiff”) filed the instant action against Richard Thompson
(“Thompson”) andhe United States Postal Service (“USPS”) in the Supreme Court of the State
of New York, Queens County, alleging damages for negligence as a resuéirdeent. See
Exhibit A to Notice of RemovalVerified Complaint (Compl.”), Dkt. Entry No. 1, at Y 125.
Plaintiff claims that Thompson, in the course of his employment with the USPS,emiglig
operated a USPS postal trublatcollided with Plaintiffs vehicle, causing Plaintiff severe injuries.

Id. Plaintiff seeks monetary relief for those damages not recoverable throdghlniosurance.
Id. at 1 25.

On August 15, 2017, the United States of America (“United States”) substitié@ss
Defendant for Thompson since, pursuant to 28 U.S.C. § 2679(d)(2), Plaictdim against
Thompson is a claim against the United Stat®seExhibit B to Notice of RemovalNotice of
Substitution (Notice of Substitution”), Dkt. Entry No. 1, at2l That same day, thgovernment
removed this action pursuant to 28 U.S.C. 88 1442(a)(1) and 2679(8g&)otice of Removal
(“Notice of Removal”) Dkt. Entry No. 1, at { 6.

On September 28, 2017, Defendants moved to dismiss the Complaint for failure to state a

claim. Defendantsontendhat the Complaint faslto state a claim under the Federal Tort Claims
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Act ("FTCA”), 28 U.S.C. 88 2401, 26730 et seq.becausethe Court laks subject matter
jurisdiction over the instant mattdfl) underthe Derivative Jurisdiction Doctrinand (2)since
Plaintiff failed to exhaust his administrative remedies prior to filingshi$in state court, as
required under the FTCASeegenerallyMem. of Law in Support oDefs.” Mot. to Dismiss
(“Mem.”), Dkt. Entry No. 5. Plaintiff did not respond to Defendahtsiotion and,at the
government request, taCourt deemed Defendatmotion unopposedk-or the reasons set forth
below, Defendantsmotion to dismiss is granted.

BACKGROUND

On May 23, 2014, Thompsgpim the course of his employmeatlegedlyoperatech motor
vehicle owned by the USRS a fast rate of spedhile travelingsouthbound on Second Avenue
in Manhattan. Compl. at 1 4, 12, 17. Plaintiff, also an employee of th&edSPS' was
simultaneously operating2010 Ford motovehicleowned by the USPS southbound on Second
Avenue. Id. at [ 14, 17. While Plaintiff wasstoppedat a red light at the intersection of Second
Avenue and East 42Streef Thompson allegdy rearended Plaintiffs vehicle Id. at Y 17-18.
According toPlaintiff, Defendants are liable for tlvellisionthrough theinegliger operation and
maintenance of the USPS vehitleompsoroperated Id. at§{ 19-20. As a resulbf the collision
Plaintiff suffered severe injuriemnd accrued expenses, including medical expensdesridture

wages Id. at{ 21-22.

! Plaintiff alleges that he was “an Employee and operator of the . . .FXZDRO [sic] motor vehicle, bearing
New York license plate number 7M12A, with the knowledge, permisaioinconsent of the US Postal Servickl”
at 14. Taking these allegations as true for the purposes of this motion, aadP&iiatiff incurred his injuries in his
capacity as a USPS employee, his claiould be broughappropriately undethe Federal Employee€ompensation
Act (“FECA"), 5 U.S.C.881101et seq.8101et seq.Mathirampuzha v. Potte648 F.3d 70, 8@d Cir. 2008) (citing
Votteler v. United State904 F.2d 128, 130 (2d. Cir. 1990)\fhen the tort victim is also a federal employee, however,
work-related injuries are compensable only under FECA.”)). Plaintiff doeslagea FECA claim, and suchlain
would now be timéarred. FECA requires that an individual file a claim for compensation withiee years of the
date on which the injury for which he or sheels compensation occurredees U.S.C. 8122(a)Plaintiff has failed
to allege that & ever filed a claim for such compensatinrthe more than three years that have since passed
Comp.1 16 (notingthat the collision occurred on May 23, 2014).
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Plaintiff commenced this action on May 22, 2017 by filing a Complaint in New State
Supreme Court, Queens CountppeeNotice d Removalat § 1. On August 15, 2017, the
government certified that Thompson was acting in the course of his federal eraptaginihe
time of the collision.SeeNotice of Substitutiorat 1-2. Pursuant to 28 U.S.&.2679(d)(2), the
suit against Thompsas a suit against the United States, and the United Stasestitutedor
Thompsorby operation of lawld. On the same dafpefendants removed the actiorttics Court,
under federafjuestion jurisdictionpn the basis tha&laintiff's claimfalls under th&=TCA. See
Mem. at 2-3; Notice of Removaat | 6 (citing 28 U.S.C. 88 1442(a)(1) and 2679(d)(2)).

On September 28, 2017, Defendants moved to dismiss the Complaint under Rul® 12(b)(
of theFederal Rules of Civil ProceduredHRCP') on two grounds: (1) Plaintiff did not exhaust his
administrative remedies under the FTCA, and (2) the state court in whiokifPoriginally filed
his action lacked subject matter jurisdiction overdti and thereforethis Court similarly lacks
subject matter jurisdictionSeeMem at 1, 4, 8.Plaintiff did not oppose Defendantsiotion, and
the court granted Defendantgquest to deem the motion unopposed.

DISCUSSION

. Legal Standard

Subjectmatter jurisdiction is a threshold requirement in any. dbd Silva v. Kinsho Int
Corp, 229 F.3d 358, 3662 (2d Cir. 2000) (holding that a judgment rendered by a court lacking
subject matter jurisdiction is subject to collateral attack as vdri)le 12(b)(1) requires that a
court dismiss asuit if it lacks subject matter jurisdictioand thus “fack{s] the statutory or
constitutional power to adjudicafthe suil.” Aurecchione v. Schoolman Transp. Sys., W26
F.3d 635, 638 (2d Cir. 2005y foting Makarova v. United State201 F.3d 110, 113 (2d Cir.

2000). Whenresponding to a defendastl2(b)(1) motion, a plaintiff must establish the existence



of subject matter jurisdiction by a preponderance of the evidédcéciting Luckett v. Bre, 290
F.3d 493, 497 (2d Cir. 2002)).

Subject matter jurisdiction “must be shown affirmatively, and that showing is adem
by drawing from the pleadings inferences favorable to the party asseitinGreene v. Gerber
Products Cq.262 F. Supp.3d 38, 832 (E.D.N.Y. 2017)quotingMorrison v. Nat'| Austl. Bank
Ltd., 547 F.3d 167, 170 (2d Cir. 2008)n decidinga defendans Rule 12(b)(1)motion, a court
“need not accept as true contested jurisdictional allegpjioasd may resolvedisputed
jurisdictional factdy refeenceto affidavits and other matters outside the pleadihgiitzen v.
Hancock 2017 WL 4892173, at *2 (E.D.N.Y. Oct. 27, 201@u¢tingWilliams v. Runyon1997
WL 77207, at *1 (S.D.N.Y. Feb. 17, 1999)).

[I.  Analysis
A. Derivative Jurisdiction Doctrine

Under the Derivative Jurisdiction Doctririéf, thestate court wherenaactionwas initially
filed lackedsubject matter jurisdiction ovéreaction, aederalcourt acquires none upon removal.
Moreland v. Van Buren GM®3 F.Suyop.2d 346, 353 (E.D.N.Y. 1994¢iting Minnesota V.
United States305 U.S. 382, 389 (1939)This doctrine is based on the concept that, in teval
context, a district coud’jurisdictionis derivative of a state coustjurisdiction. Nordlichtv. N.Y.
Tel. Co, 799 F.2d 859, 863 (2d Cit986). The Derivative Jurisdiction Doctrireppliesto cases
removed undeR8 U.S.C.8 1442(a)(1), which the governmenvokes hee. Moreland 93 F.
Supp.2d at 354As explained below, because Plaintéfled to satisfy the FTCA’s requirements
prior to filing in state courthe state court lacked jurisdictiopconsequently, this Couatso lacks
jurisdiction.

The FTCA, which applies to tort claims arising from the activities of fe@danaloyees, is

the exclusive remedy for claims of negligence brought against employiesldriited States28

4



U.S.C.8 2679(b)(1). Underthe FTCA, the governmentaives sovereign immunity in certain
cases, including claims for negligenagainst USPS®mployes actingin the course otheir
employment.Dolan v. United States Postal Se46 U.S. 481, 48-91 (2006).In a suit brought
under the FTCAwvhere the United States has waived immuyrthe United Statess liable to the
same extent a private individual wolld in the same circumstancéd. Any waiver of sovereign
immunity must be strictly construed_ong Island Radio Co. v. N.L.R,B41 F.2d 474, 477 (2d
Cir. 1988).

The United Statesvaiver of sovereign immunity under the FTCA includes a requirement
that, before dawsuit is filed, an administrative claim must first be filed with the appropriatedkeder
agency within two years of the accrual of the cause of act&lJ.S.C. § 2401(b).Whena
plaintiff fails to exhaust his or her administrative remedies prior to filiegieunder the FTCA
the United States does not waive its sovereign immur8 U.S.C.§ 2675(a) If sovereign
immunity is not waived, a court does not have subject matter jurisdiction over @# d¢taim.
Millares Guiraldes de Tineo v. United Stat&87 F.3d 715, 719 (2d Cir. 199@mphasis omitted)
(quoting 28 U.S.C. 8675(a))(“[T] he FTCA provides . . . thafa]n action shall not be instituted
upon a claim against the United States . . . unless the claimant shall haved$esitgal the claim
to the appropriate Federal agency.””); Celesting403 F.3d at 884 (extending this requirement
to FTCA claims initially filed in state court).

Here, Plaintiff did nofile an administrative claimSeeDeclaration of Kimberly A. Herbst

(“HerbstDecl.”), Dkt. Entry No. 6at 11 46 (noting that Plaintiff had not filed an administrative

2 The FTCAs administrativeexhaustion requirement is jurisdictional and cannowvawed. Gay v. Terrel|
2013 WL 5437045, at a0 (E.D.N.Y. Sept. 27, 2013) (citingelestinev. Mount Vernon Neighborhood Health Ctr.
403 F.3d 76, 82 (2d Cir. 2005{)A claim of failure to exhaust administrative remedies untier ETCA is thus
properly raised under FRCP 12(b)(1).9ee also Celestind03 F.3d at 82 (“This requirement is jurisdictional and
cannot be waived.”).



claim with the USPSs of August 22, 20}7 Therefore, the United States did not waive its
sovereign immunity, and the state court in which Plaintiff filed his claim lacke@cumatter
jurisdiction. Millares Guiraldes de Tieo, 137 F.3d at 7120 (affirming dismissal where no
plaintiff failed tofile an administrative claim)

As a result, under the Derivative Jurisdiction Doctrthes Courtalso lacksubject matter
jurisdiction. Barnaby v. Quintoss instructivein this regard See410 F.Supp.2d 142, 143
(S.D.N.Y. 2005). In Barnaby a plaintiff failed to exhaust his administrative remedies prior to
filing a suit in state couninder the FTCA.Id. The district court dismissette plaintiff’s suit
upon removal under the Derivative Jurisdiction Doctrilte.at 143, 147 .Sincethe state court in
which the plaintiff filed his suit lacked subject matter jurisdiction, the distrigtt@cquired no
subject matter jurisdictionpon removal.ld.; SeealsoLombardi v. United States Postal Serv.
2016 WL 1604492, at *2W.D.N.Y. April 22, 2016) ([Since] Plaintiffs failed to present an
administrative claim to Defendant Postal Service for their alleged dajjjageshe smaHclaims
court lacked subjeanatter jurisdiction over Plaintiffsclaims, and[the District] Court lacls
derivative jurisdictior?). Similarly, here, because the state court in which Plaintiff originally filed
his claim lacked subject matter jurisdictiohistCourt did not obtain subject matter jurisdiction
upon removal. Accordingly, Defendantabtion isgranted and Plaintiff's claim is dismissed.

B. Statuteof Limitations

While the Court finds that it lacks subject matter juriobn, it briefly addressethe
timeliness of Plaintiff's suitSeeMem at4, 7(arguing claims are untimelyAs mentione@bove,
filing an administrative claim is a jurisdictional prerequisite to bringing sGay, 2013 WL
5437045, at *910 (citingCelesting403 F.3d at 82)However, arFTCA claimant’sfailure tofile
an administrative claim before bringing sigitcurableif the plaintiff files his complaintwithin

two years othecause of action accruing/aldez v. United State§18 F.3d 173, 1787 (2d Cir.
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2008)(“The failure . . . to file an administrative claim before the initial complaint wasifilsthte
court was excusable if that complaint was filed within two years after thee aafuaction
accrued.”) Courts havéneldthat, f the suit was filed withirthe twoyear accrual periodut no
administrative claim was been filedit is “appropriate to dismiss the complaint after removal to
the federal court,” angrantplaintiff “sixty days from the date of dismissal to file an administrative
claim and six motis from the denial dithe] claim to recommence the lawsuitld. (citing 28
U.S.C. § 2679(d)(5)).

The untimeliness of Plaintiffdawsuit precludes the Court from granting him the
opportunity to file his administrative clainPlaintiff's claim accrued on May 23, 201#4e filed
this action on May 22, 2017, and, as of August 22, 2Bl&intiff hadnotfiled an administrative
claim. SeeNotice of Removaht {1-3; SeeHerbst Declat 1 46. Accordingly, sincePlaintiff
failed to file an administrative claim within two yeaf®m theaccrual of his cause of action
dismissal with leave to cure is nappropriate. Valdez 518 F.3d at 177 (citing 28 U.S.C.

§ 2679(d)(5)

3 While equitable tolling applies isome situations, this is not one of theffhe preequisites to filing suit

under the FTCA, including exhaustion of administrative remedies, aséigional, and therefore not subject to
equitable tolling.Mohamed v. FBI2015 WL 6437369, at *6 (S.D.N.Y. Oct. 21, 20{&jing United States \Kwai
Fun Wong 135 S. Ct. 1625, 1638 (2018)olding that the Supreme Court hatbt digurbed thewell-established
principle’ that the FTCA’s administrative exhaustion requirement is jurisdictionadtire) Celesting 403 F.3d at
82).



CONCLUSION

For the reasons set forth aboilfendantsmotion todismiss the Complaint for lack of

subject matter jurisdiction is granted, and the Complaint is dismissed with prejudice

SO ORDERED
Dated: Brooklyn, New York
June 7, 2018
/sl
DORA L. IRIZARRY
Chief Judge
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