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UNITED STATES DISTRICT COURT C/M
EASTERN DISTRICT OF NEW YORK

ROBERT R. RUTTY
Plaintiff,

: MEMORANDUM
- against - : DECISION & ORDER

MERLVIN R. KRIMKO, ESQ., POWER  : 17-v-6090(BMC) (VMS)
HOME SALES 172 INC., SLF NEW YORK :

HOLDINGS LLC, THE MARGOLIN &

WEINREB LAW GROUP, LLP, ALAN H.

WEINREB, ESQ.andGUSTAVIA HOME,

LLC

Defendants.

COGAN, District Judge.

Defendant Melvin Krimko moves to dismiss the clalingughtagainst hinby plaintiff
Robert Rutty. This actio is the third of three casémvolving many of thesame partieskelated
to the foreclosure by Gustavia Home, LLC, on plaintiff's property located in Queens.olilte C
descibed the procedural history of this dispute in its January 12, 2018 order, and will repeat her
only thoseparts necessary to address defendant Krimko’s arguments.

BACKGROUND

Krimko’s rolein this case is rather smalln June 2016, Gustavia Home, LLilled a
foreclosure proceeding against plaintifii February 2017his Court entereghidgmentin that
case orderingforeclosure and sale pfaintiff's rentalproperty After the foreclosureSLF New
York HoldingsLLC purchased the propertysLFthen hired Krimko, a landlord-tenant attorney,
to file eviction proceedings agairghaintiff's tenants. In June 2017, Krimko served the tenants

with 30-Day Notices of Terminatiorequired by New York Real Property Law § 282-Plaintiff
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thenwrote to Krimko,informing him that sending eviction letters to plaintiff's tenants was
harassment and informing Krimko that the judgment in the foreclosure action was ah dppe
August 30, 2017, Krimko responded to plaintiff's letter, informing him that SLF ndahtitie to
the property and that Krimko only became involved with the property after it was conveyed to
SLF. On Septendy 12, 2017, SLF began holdover proceedings against the tenants in New York
Civil Court in Queens County.

Plaintiff then filed this case, alleging claims against théigminvolved in the
foreclosure and eviction. Pfaiff alleges thatby filing the eviction suit and sending the related
letters, Krimko committed: (1) slander of title, (2) unfair or deceptive acts or @satder
New York General Business Law339(a) (McKinney'’s) (3) intentional infliction of emotional
distress, and (4) conspiracy to join an existing conspiracy, under 18 U.S.C. § 371.

Krimko nowmoves to dismiss these claims, arguing thayare barred by thEoerr
Pennington doctrine and thalaintiff has failed to state a claim as to all of thelReading
plaintiff's opposition generously, he argubs he has stated a claim by showing that Krimko
deliberately ignoreflacts and evidenddat SLF didnot have propetitle to plaintiff's property.

The Courtconcludes that thoerrPennington doctrine does not bar plaintiff's claims

against Krimko. But because plaintifés failed to plead sufficient facts to establish the
elements of each of tlibaimshe asserts against Krimkthose taims are dismissed.
DISCUSSION

l. Noer r-Pennington Doctrine

TheNoerrPennington doctrinprotects the right of private actdxs petition the
government by shieldingertainlobbying activitiesrom liability (originally federal antitrust

liability, and laterother types ofiability). SeePrimetime 24 Joint Venture v. Nat'l Broad., Co.,




219 F.3d 92, 99 (2d Cir. 2000), Doron Precision Sys., Inc. v. FAAC, Inc., 423 F. Supp. 2d 173,

189 (S.D.N.Y. 2006).The Supreme Courlaterextendedhe doctringo bona fide (non-sham)
petitioning actiondefore state and fedemurts and administrative agencieSeeCal. Motor

Transp. Co. v. Trucking Unlimited, 404 U.S. 508, 510-11 (1972ur& havesinceextended

the doctrine to other concerted efforts inciderettioning, such as prigigation threat letters
and settlement offerPrimetime 24219 F.3d at 10Qcollecting cases).
The Supreme Coufirst applied the doctrine to bar liability for petitioning activity under

the Sherman Act, and later undiee National Labor Relations Ac6eeBE & K Const. Co. v.

N.L.R.B., 536 U.S. 516 (2002). The Second Circuit has apglitedsuits alleging that
petitioning activities violatedntitrust and copyright statuteSeePrimetime 24219 F.3d at 97.

District courts in this circuit have appliétberrPenningtonn trademark caseBarbarian

Rugby Wear, Inc. v. PRL USA Holdings, Inc., No. 06 CIV. 2652, 2009 WL 884515, at *6 n.4

(S.D.N.Y. Mar. 31, 2009) (collecting cases), amalaims for tortious interference with
prospective businesgelations where the allegedigrtious interference was lobbying a

governmental entityseeEDF Renewable Dev., Inc. Vritec Real Estate Co., Ind.47 F. Supp.

3d 63, 68 (E.D.N.Y. 2015%kee alsd@ath Petroleum Storage, Inc. v. Mkt. Hub Partners, L.P.,

229 F.3d 1135 (2d Cir. 2000) (summary order) (applying the doctrine to bar a claim under New
York General Business Laf/349).

Krimko argues that thHoerr-Pennington doctrinbars plaintiff's claims against him

becauseheactionswhich plaintiff alleges he took commencing eviction proceedings, sending
eviction notices, and responding to plainsffetter— wereall incident to the foreclosure

litigation.



Krimko’s argument ignores a key aspect of Noerr-Pennington: the doctrine blocks
liability for nonshampetitioningactivity which implicates th&etition Clause of thEirst
Amendmentnot all claims based on lauits or prelitigation activity. As described above,
courts have extended the doctrine to califerent types of petitioning activity, from lobbying
the legislature tasking acounty to deny a competitongermitto petitioning a federal agency.
Courts have applied the doctrine to block liability under the Sherman Act, the Chotidhe
National Labor Relations Act, RICO, and other statates commoraw theories But in dl of

these casespurts applied the doctrine to bar liability for defentapetitioning activity.

NoerrPennington does not apply here because the underlying action has nothing to do
with petitioning the governmenKrimko sent the demand letters and filed the eviction suit to
enforce gorivate contractual righdgainst plaintiff Enforcing a deed by evictirallegedly
unauthorized tenant®es not implicate a right protected by the Petition Cla@$eln re

Ciprofloxacin Hydrochloride Antitrust Litig.261 F. Supp. 2d 188, 212-13 (E.D.N.Y. 2003).

The Court is therefore not persuaded by the reasoning in the most apposite w&se Kri

cites,Singh v. NYCTL 2009A Tr., 683 F. App’x 76 (2d Cir. 2017) (summary order)._In Singh,

the Second Circuit affirmetthe district court’sonclusionthatNoerr-Pennington barreligbility

for the defendant’semand and default letters and settlement communicatioich arose out of
the defendant’s gooféith foreclosuresuit againstheplaintiff's properties But the Singh
district cout’s opinion overlooked the same key distinction Krirskargumenelideshere: the
underlying conduct of suing to foreclose on a mortgage (or here, evict tenantispé&titioning

activity, it is a suit teenforce a private contracgeeSingh, 2016 WL 3962009, at *4.



Because Krimko’s underlying conduct — filing the eviction proceeding and sending

eviction+elated communications daesnot implicate the Petition Clause, tNeerr-Pennington

doctrine does not apply to bar plaintiff's claims against Krimko.

. Failureto Statea Claim

Krimko also moved to dismiss the complaint against him uRdderal Rule of Civil
Procedure 12(b)(6), failure to state a claifim survive a motion to dismiss, a complaint must
contain sufficient factual matter to ‘state a claim to fehat is plausible on its face.’Ashcroft

v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell Atlantic Corgiwombly, 550 U.S. 544, 555,

570 (2007)) When evaluating whether a complastétes a claim for relief, a court must accept
all of the facts alleged i as true, but need not accept its legal conclusions. Igbal, 556 U.S. at
678. “Factual allegations must be enough to raise a right to relief Himogpeculative level,”
and nulge a plaintiff's claims “across the line from conceivable to plausidladmbly, 550
U.S.at555, 570. A plaintiff must plead facts to support his claiffifafeadbare recitals of the
elements of a cause of action, supported by mere conclusory stegedwenot suffice.”_Igbal,
556 U.S. at 678.

Pro se complaints, like other pleadings, madiege enough facte meet the plausibility
standard.SeeHatrris v. Mills, 572 F.3d 66, 72 (2d Cir. 2009But courts reagbro se pleadings
“liberally,” holding them to less stringent standards than pleadings drafted by lawyers. Erickson

v. Pardus, 551 U.S. 89, 94 (2007) (quoting Estelle v. Gamble, 429 U.S. 97, 106 (1976)). A court

must read @ro se complaint to raise the strongest claims it suggeSeeTriestman v. Fed.

Bureau of Prisons, 470 F.3d 471,474-75 (2d Cir. 200@6a. liberal reading of the pleading

“gives any indication that a valid claim might be stated,” the court should nasdisnthout

grantingleave to amend it at least onc@eeCuoco v. Moritsugu222 F.3d 99, 112 (2d Cir.




2000) (citation and internal quotation marks omittdd)all cases- pro se or counseled — the
court’s task of determininghether a complaint states kaysible claim for relief ig “context-
specific task thiarequires the reviewing court to draw on its judicial experience and common
sense.”Igbal, 556 U.S. at 679.
A. Claim for Slander of Title
Plaintiff has faied to state a claim for slandertifle. Torecover forslander of title

under New York law, laintiff mustshow that “(1) a communication falsely casting doubt on
the validity of [the] complainant’s title, (2) reasonably calculated tsedarm, and (3) resulting

in special damagé's 39 Coll. Point Corp. v. Transpac Capital Corp., 27 A.D.3d 454, 455, 810

N.Y.S.2d 520, 521 (2nd Dep’'t 2006)New York lawalso requireshat [p]laintiff demonstrate
that the statements are made with ‘malice’atileast a reckless disregard for their truth or

falsity.” Gonzalez v. J.P. Morgan Chase Bank, N.A., 228 F. Supp. 3d 277, 290 (S.D.N.Y. 2017)

(citation omitted)seeTerrace Hotel Co. \Gtate 19 N.Y.2d 526, 530, 281 N.Y.S.2d 34, 38

(1967);_Fink v. Shawangunk Conservancy, Inc., 15 A.D.3d 754, 756, 790 N.Y.S.2d 249, 251

(3rd Dep’t 2005).This requirement of malice or reckless disregard on defendant’s part means
that“[a] defendant who asserts a claagainst property in good faith under an honest impression

of its truth will not be penalizet! Markowitz v. Republic Nat. Bank of New York, 651 F.2d

825, 828 (2d Cir. 1981(ritationand internal quotation markenitted). The third element,
special damagesefersto actual economic or pecuniary harm or loss resulting directly or

immediately from defendant’s condu@eeCellev. Filipino Reporter Enters. Inc., 209 F.3d

163, 179 (2d Cir. 2000)Because special damages are an element of the state offense, under

Federal Rule of Civil Procedure 9(g), they must be “specifically stated” in tadipiss.



Here,plaintiff does not point to any facts in the complamsupporhis slander-otitle
claimas to defendant Krimko. Although plaint#fleges the slandef-title claim against all
defendants, none of the stated allegations refer to Krimko or to actions that KHiegeulky
took. Thecomplaint refers to “Gustavia Home, LLC, its agents and or attorneys” setting i
motion actions “whereby documents were manufactured for the purposes of litigatidrake
documents were then submitted to the Courts with intent to decdtirst; Krimko was hired by
SLF Holding, not by Gustavia. Second, the complaint does not mention which fake documents
Krimko allegedly submittedr provide any facts by which Krimko should have known that they
were fake Finally, although the complaint says that defendants have “caused to be recorded
various documents . . .hich has impaired the vendibility of title,” plaintiff does not specifically
itemize or identify with any particularity trdamages causeohy defendants, includirgrimko,
as required by Federal Rule of Civil Procedure 9(g).

Because plaintiff has not pleaded facts to support any of the elemamtsffis claim
for slander ofitle as to defendant Krimko is dismissed.

B. Claim for Unfair or Deceptive Actsor Practicesunder New York General
Business Law § 349

Plaintiff has also failed to state aich for unfair or deceptive acts under General
Business Law 849. ‘To state a claim under § 349, a plaintiff must allédge: (1) the act or

practice was consumeriented; (2) the act or practice was misleading in a material respect; and

(3) the plaintiffwas injured as a result3pagnola v. Chubb Corp., 574 F.3d 64, 74 (2d Cir.
2009). Plaintiff has not pleaded facts to support aniedd elements. First, Krimko’s conduct

was not “consumeoriented” within the meaning of 349 because it concerned a private

contracuial dispute. SeeNials v. Bank of Am., No. 13 CIV. 5720, 2014 WL 2465289, at *3

(S.D.N.Y. May 30, 2014jcollecting cases “A private dispute between Plaintiffs and



Defendants as to the title of a particular piece of property and mestgagl notes relevant to
only the parties of this litigation” is not consumer-oriented within the meaning of § 849. |

Second, plaintiff has not plausibly alleged any deceptive conduct on Kermpad.
Plaintiff’'s complaint is full of legal conclusiemabout Krimko’s alleged participation in a
“scheme or artifice to defraud,” a RICO conspiracy, and a conspiracy to obstrimtreal
investigation. But plaintifioes not point to anacts in his complainshowing that Krimko’s
conduct was deceptive (and the Court has discovered none). The only thetioosplaint
attributes tdKrimko were initiating thesviction proceedings, sending eviction notices to
plaintiff's tenants, and responding to plaintiff's letter about the eviction notNese of tlose
acts are inherently deceptivEeurthermore, plaintiff has not pointed to any damages he suffered
because of Krimko’s conduct (filing the evictiomtsas directed by his client), rather than
because othe allegedly improper foreclosure itself. Hoege reasons, plaintiff's claim against
Krimko under 8349 is dismissed.

C. Claim for Intentional Infliction of Emotional Distress

Plaintiff has also failed to state a claim for intentional infliction of enmatiialistress.
Under New York lawthatclaim requires the plaintiff to pleaql) extreme and outrageous
conduct; (2) intent to cause, or reckless disregard of a substantial prgllmbising, severe
emotional distress; (3) a causal connection between the conduct and theamjifdy;severe

emotional distressSeeStuto v. Fleishman, 164 F.3d 820, 827 (2d Cir. 196@ihg Howell v.

New York Post Cq.81 N.Y.2d 115, 121, 596 N.Y.S.2d 350, 353 (1993)

Plaintiff s complaint does not alledgcts tosupport any of these elementshidportion
of plaintiff's complaint contains a rote recitation of the elements of an inteniidtiation-of-

emotional-distress claim, but does not include any facts supporting thosatslefrer example,



for plaintiff pleaded that “[t]he defendants have intentionally or negligentlynta&Bons which
have caused the plaintiff severe emotional distress. As a proximate resuotiff guffered
severe emotional distress:Threadbare recitals of the elements” are not endagiate a claim
Igbal, 556 U.S. at 678. Plaintiff must allege facts to show that Krimko’s actiaesintentional
or negligent and that plaintiff suffered emotional distress because of thagesacti

Even if plaintiff could point to evidence of Krimko’s negligence or reckless, or
plaintiff’'s severe emotional distress in response to defendants’ actions, he has not shown any
facts to support the first element: that Krimko’s conduct in filing the evietobion, sending
eviction notices to plaintiff's tenants, or resporglto plaintiff's letter was extreme or
outrageous. It bears noting that thiags a commercial investment tipddintiff made, not a
residential mortgageThat makes in unlikely to support this tort, becalisixtreme and
outrageous conductefers to beyond-the-pale behavior “which so transcends the bounds of
decency as to be regarded as atrocious and intolerable in a civilized sociatiey v. ISG

Lackawanna, Inc., 774 F.3d 140, 157 (2d Cir. 2014) (quoting Freihofer v. Hearst Corp., 65

N.Y.2d 135, 143, 490 N.Y.S.2d 73B41(1985)). Sending eviction notices drrig an eviction
action evenwhenthe validity of the eviction is contested, does not meet this very high standard.

SeealsoGkanios v. Home Sav. of Am., 257 A.D.2d 602, 683 N.Y.S.2d 866 (2nd Dep’t 1999).

D. Claim for Conspiracy
Plaintiff has also failed to state a conspiralaim against Krimko.Paintiff's complaint
refers to 18 U.S.C. 8§ 37a,criminal statute prohibiting conspiracy to defraud the United States
but that statute does not include a private right of action for individuals to enfasoeahte Court
construes his complaint to raigeslaim for civil ®nspiracy. To plead a civilenspiracy claim

under New York lawa plaintiff must plead factshowing: “(1) an agreement between two or



more parties; (2) an overt act in furtherancéhefagreement; (3) the partiestentional
participation in the furtherance of a plan or purpose; and (4) resulting damageyf iBgigio

v. Coca€ola Co, 675 F.3d 163, 176 (2d Cir. 2012) (quoting Abacus Fed. Sav. Bank v. Lim, 75

A.D.3d 472, 905 N.Y.S.2d 585, 588 (1st Dex10)). New York only recognizebe tort of

civil conspiracywhen it isconnected to a separately pleadederlying tort, eeACR Sys., Inc.

v. Woori Bank, 232 F. Supp. 3d 471, 479 (S.D.N.Y. 2017), so a plaintiff must adequately plead
one, in addition to the foulements listed above.ldMntiff has not pleaded an underlying tort
against Krimko and therefore cannot survive a motion to dismiss on his conspiracithesr.
CONCLUSION

Faintiff has failed to plead sufficient facts to state any of the four claims alleg@tsag
defendant Krimkpthose claims are hereby dismissétbweverjn light of plaintiff's pro se
statusthe Court grants plaintiff 20 dayteave to file aramended complaintlf plaintiff elects
to file an amended complaint, it shall be captioned “AMENDED COMPLAINT” and Ibear t
samedocket number as this order, &/-6090. The amended complamtststate factso
support each of the elements of plaintifttaims against Krimko. The amended complaint will
completelyreplace theriginal canplaint, so plaintiff must include all claims he seeks to raise
againstall defendantsnot just against Krimkolf plaintiff does noto file a timely amended
complaint,the claims against Krimkwill be dismissed.

SO ORDERED.

Digitally signed by Brian
M. Cogan

u.S.D.J.

Dated: Brooklyn, New York
March 30, 2018
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