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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________________ X
ALPHA FOUNDERS HOLDING, LLGC :

Plaintiff,

) OPINION & ORDER
-against : 17€V-6225(DLI)(RER)

MAGELLAN HEALTH, INC., ':

Defendant :
________________________________________________________________ X

DORA L. IRIZARRY, Chief United States District Judge:

On October 25, 2017, Alpha Founders Holding, LLC (“Plaintiif*“Foundersj filed the
instant actionn this Court, based on diversity jurisdictjcalleging that Magellan Health, Inc.
(“Defendant’or “Magellan”) breached its fiduciary duties of loyalty and good faith in taking steps
to effectuate thenerger of AlphaCare N#ndSenior Whole Health NY (“SWH NY?’)and seeking
to preliminarily enjoin the mergeiSeeComplaint (“Compl.”), Dkt. Entry No. 1; Mem. of Law in
Supp. of Temporary Restraining Order and Preliminary Injunction (“Pl.’s KJeBkt. Entry No.

3-2;, Reply Mem. 6 Law (“Reply”), Dkt. Entry No. 7. Defendant opposes Plaintiff’s motion for
equitable relief.SeeDef.’s Mem. of Law in Opp’n (“Opp’n”), Dkt. Entry No. 11. On October 26,
2017,following oral argument, the Court denied Plaintiff's request for a tempoestraining
order (“TRQO”). SeeTRO Hr’'g Tr., Dkt. Entry No. 10. On December 4, 2017, the Court held oral
argument on Platiff's motionfor a preliminary injunction (“PI”). For the reasons set forth below,
this case is dismissed without prejudice.

BACKGROUND

This is the third lawsuit regardinthe events precedinghe merger of two healthcare
companies In 2012, the Founders established AlphaCare NY to providet&yng healthcare

service to poor, chronically ilnddisabled New Yorkers. Compl. at § 13imultaneouslythe
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Founders formed AlphaCare Holdings, LLC, which owned all of AlphaCare NY’s stdckin
August2013, following its receipt of a New YorHealth Maintenance Organization (“HMQO”)
license, AlphaCare NY began enrolliptan members.Id. at § 13. In February 2013, Defendant
approached Plaintiff about investing in AlphaCare N¥..at | b.

In the following monthsPefendantmade a series of capital investments in AlphaCare
NY, and, in exchanget receivaed a preferred equity position in AlphaCare NW. at [ 1516;
See alsdeclaration of Matthew Peary (“Peary Decl.”), Dkt. Entry No. 13, &8-% Effective
December 31, 2013lphaCareHoldings,LLC merged with AlphaCare Holding#)c., and the
Founcers transferred their shares from AlphaCare Holdihgsto Alpha Founders Holding, LLC.
Peary Decl. at §.

On December 31, 2013, Magellan, Founders, AlphaCare Holdimgsand each of the
five individual founders executed a stockholder agreement (the “Stockholder Agr8enhrst
1 7, Ex. F(“Stockholder Agreement”) to Declaration of James Beha (“Beha Decl.”), Dkty Ent
No. 3. The Stockholder Agreemertreateda fivemember board of directors for AlphaCare
Holdings, Inc.with three seatappointed by Defendant and two seats appointed by )l
long as Founders retained laast ten percent of the total issued and outstanding AlphaCare
Holdings Inc. common stock.Peary Declat { 8 Compl. at 18 The Stockholder Agreement
alsoprovided for an increase in the size of the AlphaCare Holdimgsboard of directors upon
the consent of Magellan or the majority of the then outstanding shares of preferied Bezry
Decl. at T 9 Stockholder Agreement atl81l As of the filing of the instanawsuit, Founders
retained more than ten percent of AlphaCare’s common ,sémckthus,held two seats orthe

AlphaCare Holdingsinc. board. SeeCompl.at 19.



Under Section 12 of the Stockholder Agreement, Defendant had the oppiarchase all
of FoundersAlphaCare Holdings, Incommon stock any time after January 1, 2017 at an agreed
value (the “Agreed Value”), defined as “equal to seven (7) times the CompaByTDE
determined on a rolling twelvaonth basis as of the end oketimmediately preceding fiscal
guarter.” Peary Declat 1 27. Defendant notified Founders on January 3, 2017 that it was
exercising its option under Section 12 of the Stockholder Agreenténat I 28. The Agreed
Value of the option was $0 becausar, the preceding fiscal year ending November 30, 2016
AlphaCare Holdingsinc’s EBITDA was negative.ld. at 129. The Foundersbjectedto the
timeframe used favagellan’s calculationf the Agreed Valueand Magellan submitted a revised
computatiorand supporting documentation for the rolling twelwenth period ending December
31, 2016. Id. at 130. Founders did not object to the revised computation or deliver a
“Disagreement Notice,” andherefore the offer was deemed acceptdd. at 31. As a result,
Defendant contends thRtaintiff was obligated to sell its shares at the Agreed Value within twenty
days ofthe deemed acceptandel.

Plaintiff refused to turn over its shares, and, on May 3, 2D&¥endant brought suit in
Delaware Chaneg Court seeking specific performance of the Stockholder Agreem8ae
Magellan Healthcare, Inc. F/K/A Magellan Behavioral Health, Inc. v. Alpha Founders Holding,
LLC, Case No. 2010336 (Del. Ch. May 3, 201)he “Delaware action’)Ex. 1 to Declaratio
of Jonathan K. Cooperman (“Cooperman Decl.”), Dkt. Entry Nel.1@n June 16, 2017, Plaintiff
brought suit in New York Supreme Court, Kings County, alleging breach of frgiudhidy, unjust

enrichment, and corporate wast8eeAlpha Founders Holding, LLC v. Magellan Behavioral



Health, Inc, Index No. 506478/2017 (Kings Cnty. Sup. Ct. June 16, 2Q4&)*Supreme Court
action”), Ex. 2 to Cooperman Decl., Dkt. Entry No. 123-2.

On September 22, 201AlphaCare NY and AlphaCare Hafd)s, Inc.’s corporate
secretary sennotice tothe companiesboard member$ including Founders Joel Landau and
David Harringtonregarding a September 27, 2017 board meeting to discuss a proposed merger
between AlphaCare NY and SWH NYaeeDeclarationof Anthony Como (“Como Decl.”), Dkt.

Entry No. 14, at 1%-6, Ex. A to Como Decl. The materials distributed on September 22, 2017
included a summary of the proposed transaction, the valuations of both companies, an agenda item
about the issuance of 2,0000 additionakhares of AlphaCandoldings, Inc.stock to SWH NY,

and a draft engagement letter with Mercer Capital, who was to provide an indepeaintessf

opinion regarding the proposed merg€omo Declat § 6. On September 26, 20Mt, Landau

emailed Magellan’s executive assistant, Kim Kennedy, requesting “the SummBrgpmsed
Transaction regarding proposed Agreement and Plan of Merger with Senior Méadtle of New

York, Inc.” Id. at 77; Ex. B to Como Decl. Ms. Kennedy respondkdt the summary of the
proposed merger was attached to the meeting announcement, and again forwanetpcethed
materials. Como Declat { 8.

All five board members attended the September 27, 2017 meeting via telefth@t 4[.9.

The proposed niger was discussedconditionally approved, and a resolution was passed

confirming the board’sconditional approvabf the merger Id.; Replyat 4;Ex. B toDeclaration

! On November 20, 2017heé New York Supreme Court grantddefendants motionto compel arbitration
underthe Stockholder Agreemenholding that “the claim for breach of fiduciary duty is dghat is exclusively
extrinsically connected to the Stockholder AgreenieBee Alpha Founders Holdi, Index No. 506478/2017, Dkt.
Entry No.21, at 5

2 Theboardmembership of AlphaCare NY and AlphaCare Holdings, Inc. is identical.
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of DavidHarrington (“HarringtorDecl.”), Dkt. Entry No. B. The three Magellan board members
voted to approve the merger, and the two Founder's board members, Messral aadda
Harrington, abstained from votingZomo Declat { 10.

OnWednesdayDctober 4, 201t 9:42 a.m.theboard membergere giveremailnatice
of a specialmeetingscheduled foB:30 a.m. on October 6, 2017 to: (1) consider a “request for
approval of the fairness opinion from Mercer Capital . . . regarding the issuance ofplea@ion
new Common Stock to SWH Holdco in connection with $wsidiary Merger”; (2)[f]inal
approval of the Agreement and Plan of Metdaetween SWH NY and AlphaCare NY; and (3)
ratify the shareholder approval of the Agreement and Plan of Merger betweenNSWard
AlphaCare NY. Como Decl.at { 12 Ex. C to ComdDecl. The notice included copies of the
resolutions tobe ratified and a revised Agreement and Plan of Merger that included changes
requested by thidew YorkDepartment of Health (“DOH”)Id. at  13. The notice did not include
a copy of the fairness opon. Mr. Harrington accepted the meeting iatittn October 6, 2017
Id. at 1 14; Ex. D to Como Decl.

At 5:25 p.m. on October 4, 201My. Landauwrote to Mr. Como that he “can’t do that day
it's a holiday for me.”SeeComo Decl. at 14;Ex. E toComo Decl. Mr. Landau is an Orthodox
Jew? who observes Sukkot, which began at sundown on October 4 and ran through sundown on
October 8. Reply at 5. Though Mr. Landau did exqgplicitly request that the Odter 6, 2017
meeting be rescheduled, Plaintifaiims that “Magellan refused to-sehedule the meeting to

accommodate the Founder’s religious observantme."Mr. Como responded to Mr. Landau that

3 Plaintiff notes that “one of Founders two board designéés §n observant Orthodox Jew,” and “most of
Foundersother investors . . . are also Orthodox Jews.” Reply at 5.
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the meetingvould beheld as scheduled because the company was “underlYdeadliné.
Ex. E to Cano Decl.

Although Mr. Harrington accepted tkenailinvitation for the October 6, 2017 meeting,
only the three Magellan directors attended the mee@@mno Declat  15. Thdoard resolved
to accept Mercer Capital’s fairness opinion, whizhthat datewas a verbal opiniofinding the
proposed merger was fair to AlphaCare Holdings shareholders from a findawipbint. Id. at
1 16. The board also approved the Agreement and Plan of Merger with the DOH’s attiodsic
and ratified thelsareholder approval of the Agreement and Plan of Metdeat § 17.Thereatfter,
notice of the merger was given to AlphaCare NY’s plan members, who, under DOHhades,
until December 5, 2017 eithey choose a new plan or remain with AlphaCare Nbé& Ex. B to
Beha Dect Como Decl. at 11 24-26.

A third board meeting was scheduled October 232017 The agenda for that meeting
included: (1) AlphaCareNY’s board authorizing and directing the company to execute the
Agreement and Plan of Merger approved on October 6, 2017; (2) reducing AlphaCare NY’s board
from five members to three; (&pprowng AlphaCare Holdings’ Sixth Amended and Restated
Certificate of Incorporation;4) increasing the number of directors on AlphaCare Holdings’ board;
(5) issung additional AlphaCare Holdings’ common stoclg) {he subsidiary merger; and
(7) restructuring the board of directors of the subsidia@omo Decl.at 19. According to
Plaintiff, notice was given for the October 23 meeting Briday, October ®, 2017, minutes
before the state of the Jewish Sabbath.” Reply Mé&ssrs. Landau and Harrington attended the
October 23, 2017 meeting, and Mr. Harrington asked for the meetingatfjdagnedso he could

review the board materials and make a recommendation to the minority shareholoheters.



Como Declat §21. The board agreed to adjourn and continue the meeting on October 25, 2017.
Id. at §22.

On Octoter 25, 2017, by a vote of three Magellan directors in favor and two Founders
directorsagainst the board approved the measures set forth in the October 25, 2017 agenda to
implement the terms of the merger approved on October 6, 2014t T 23.

Also on October 25, 2017, Plaintiff filed the instant lawsuit pursuant to the Court’s
diversity jurisdiction, 28 U.S.C. § 1332, seeking to enjoin Magellan from taking furthertsteps
implementthe merger.See generallyCompl; Pl.’'s Mem; Reply at 6.Plaintiff alleges that it has
shown a likelihood of success on the merits because Defendant has engagedealisglfoy
approving a transaction that is unfair to the Founders as minority shareholdexrs/eat.’ at 79.
Plaintiff further alleges that it will suffer unspecified irreparable harm if theyends permitted
to go through and that the equities tip in favor of an injunctidnat 9-11.

On October 26, 2017, the Court held a hearing to discuss the issuance of aSERO.
generally TROHr'g Tr, Dkt. Entry No. 10. The Court questioned whether Plaintiff had joined all
necessary parties the Complaintand why Plaintiff had not sought to enjoin the September 27,
2017 vote taconditionallyapprove the mergeor the October 6, 2017 meeting finally approving
the merger andnplementing the plan of mergeld. at 33:2021, 43:446:20. The Court denied
Plaintiff's motion for a TRO and requested additional briefing from the paitiiest 47:7-9.

On November 9, 2017, Defendant filed its opiion to Plaintiffs motion for a PI.
Defendant contends thBRtaintiff failed to join necessary parties, and it Court lacks subject
matter jurisdiction over this dispute because the joindetho$e necessary parties destsoy
diversity. Opp’n aB-4. Defendant also contends that: (1) Plaintiff lacks standing because it does
not rightfully own shares of AlphaCare Holdindgsc., which were purchased by Defendant under
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Section 12 of the Stockholder Agreement; RRintiff fails to demonstrate thatt will suffer
irreparable injury as a result of the merger, which is evidenced by Rlpnotiiding a demand for
monetary damages; (3) the equities tip in favor of denying the PI, since Deferaldd have to
notify planenrollees of the injunction, possibly causing confusion and decreased enrgéintent
(4) Plaintiff is not likely to succeed on the merits because the merger was appsothee board
and supported by an independent fairness opirfsae generallyd.

On November 22, 2017, Plaifffiled its reply brief in further support of it8l motion In
its Reply, Plaintiff argues that: (1) its claisproperly brought aadirect claim against Defendant;
(2) there are no necessary parties that were not joined; (3) it has standing siiliceassesses
AlphaCare Stock; (4and injunctive relief is appropriate because Plaintiff will suffer irreparable
harm, cannot be adequately compensated by money damalfjéikely succeed on the merits
andthe balance oéquities tig in its favor. Seegenerally Reply. The partiesalso submitted
additional briefing on the issue of necessary parti&ePl.’s Supplemental Br., Dkt. Entry No.
25; Def.’s SupplementaBr., Dkt. Entry No. 24. On December 4, 2017, the Court heard oral
argument on the Pl motion, and dyatlismis®d the case for nonjoindewith this opinion to
follow. For the reasons set forth beldhis case is dismissed without prejudice for failure to join
a necessary partyThe motion for a preliminary injunction is deniedrasot in light of the
dismissal of the Complaint.

DISCUSSION

I.  Preliminary Injunction Standard
A party seeking a preliminary injunction must establish: “(1) irreparable haohn a
(2) either (a) a likelihood of success on the merits, os(ffficiently serious questions going to
the merits of its claims to make them fair ground for litigation, plalance of hardships tipping
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decidedly in favor of the moving party.Oneida Nation of New York v. Cuon@5 F.3d 154,
164 (2d Cir. 2011) (citation and internal quotation marks omitted). “If an injury can be
appropriately compensated by an award of eta@ry damages, then an adequate remedy at law
exists, and no irreparable injury may be found to justify specific religegister.com, Inc. v.
Verio, Inc, 356 F.3d 393, 404 (2d Cir. 2004) (citation omittedX.M.S. Corp. v. Friedmai948
F. Supp.2d 319, 3332 (S.D.N.Y. 2013) (citation and internal quotation marks omitted) (“[I]f the
harm can be remedied in money damages|, that] is the antithesis of irreparai)eand such a
fact requires that the Court not find an irreparable injury.”). Moreover, “a mdfieutty’ in
calculating damages is [not] sufficient to establish irreparable habRP/Extell Parcel I, L.P. v.
Cuomq 394 F. App’x 779, 781 (2d Cir. 2010)pm Doherty Assocs., Inc. v. Saban Entm't,,Inc.
60 F.3d 27, 38 (2d Cir. 1995) (“[T]he general proposition [is] that irreparable harms erigt
where there is a threatened imminent loss that will be very difficult to quantifald).tr

Preliminary injunctive relief is inappropriate where the alleged irreparasnim thas
already occurredMullins v. City of New York626 F.3d 47, 55 (2d Cir. 2010) (emphasis original)
(“The standard for preliminary injunctive relief requireshaeat of irreparable harm, not that
irreparable harm already have occurred8rlent v.Focus Features, LL2006 WL 1594478, at
*2 (S.D.N.Y. June 8, 2006) (denying preliminary injunction where “the harm Plaisifight] to
prevent ha[d] already occurred™; & L Redemption €. Corp. v. Phoenix Beverages, In¢52
F. Supp. 64, 67 (E.D.N.Y. 1989) (citingpvell v. Brennan728 F.2d 560, 562 (1st Cir. 1984))
(“Since injunctive relief is intended to prevent future irreparable harm, whetlkee harm to the

moving party has already occurred, such relief is inappropriate.”).



II.  Analysis

A. Subject Matter Jurisdiction and Joinder of Necessary Parties

As a threshold matter, the Court must consider whether it has subject mattéstjonsd
over Plaintiff's claim. While Plaintiff asserts that the Court has jurisdictiosyaunt ta28 U.S.C.
§ 1332 the diversity statute, if complete diversity is lacking][,] the federal district court does not
have subject matter jurisdiction over the action, and must dismisBérekh v. Economy Premier
Assuance Co,.2012 WL 1020426, at *3 (E.D.N.Y. Jan. 17, 2012) (quoDegeer v. Gov't Emps.
Ins. Co, 2008 WL 4443260, at *5 (E.D.N.Y. Sept. 26, 2008pomplete diversity means that
“each plaintiff’s citizenship must be different from the citizenship of eatdgndant.” Hallingby
v. Hallingby, 574 F.3d 51, 56 (2d Cir. 2009). For the purposes of diversity, an LLC’s citizenship
is based on the citizenship of each of its membaAgglity Logistics Corp. v. Elegant USA, LL.C
2009 WL 3094898, at *1 (E.D.N.Y. Sept. 25, 2009) (cit®arden v. Arkoma Assegc494U.S.
185, 19596 (1990) (“[T]he citizenship of an artificial entity . . . depends on the citizenship of all
the members, the several persons composing such association, [or] each wikiessT1iy).

Rule 19 of the Federal Rules of Civil Proced(teRCP’) addresseghe joinder of
necessary partiesSeeFed. R. Civ. P. 19Rule 19(a) provides that a party is necessary where:

(1) in the persors absence complete relief cannot be accorded among those already

parties, or (2) the person claims an interest relating to the subject of thre aaudi

is so situated that the disposition of the action in the peysisence may @s a

practical matter impair or impede the persoability to protect that interest or

(ii) leave any of the persons already partigbject to a substantial risk of incurring

glouble, multiple, or otherwise inconsistent obligations by reason of the claimed

interest.
Fed. R. Civ. P. 19(a)iacom Int' Inc. v. Kearney212 F.3d 721, 724 (2d Cir. 2000). héh a
necessary party has not been joiasd party“the court must order that person be made a party.”

Fed. R. Civ. P. 19(a)(2).
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However, “a diversitydestroying party joined after the action is underway may catalyze
loss of jurisdiction.” Merrill Lynch & Co. v. Allegheny Engy, Inc, 500 F.3d 171, 179 (2d Cir.
2007)(citation omitted) See also Provident Tradesmens Bank & Trust Co. v. Patte390rJ.S.
102, 108 (1968) (noting that joinder of a ndinerse defendant under Rule 19(a) destroys
jurisdiction). In general, courts prefer to avoid dismissing an action on joindendsg, and,

therefore, “very few cases should be terminated due to the absencedif/ame parties unless
there has been a reasoned determination that their nonjoinder makes just resolh&aacipnt
impossible.” Am. Home AssanceCo. v. Babcock & Wilcox Co02007 WL 4299847, at *2
(E.D.N.Y. Dec. 6, 2007) (quotingaser v. New York Property Ins. Underwriting As8h5 F.2d
240, 242 (2d Cir. 1987)).
If a party is necessary, the conextmust determine whether the party is “indispensable.”
Viacom 212 F.3d at 725. In determining if a party is indispensable, the court should consider:
first, to what extenta judgment rendered in the persorabsence might be
prejudicial to the person dhose already parties; second, the extent to which, by
protective provisions in the judgment, by the shaping of relief, or other measures,
the prejudice can be lessened or avoided; third, whether a judgment rendered in the
persons absence will be adequat®urth, whether the plaintiff will have an
adequate remedy if the action is dismissed for nonjoinder.
Id. (quoting Fed. R. Civ. P. 19(b)). If a party is indispensdhke court must dismiss the action.
Id. (citing ConnTech Dev. Co. v. Univ. of Conn. Educ. Properties, 102 F.3d 677, 6882 (2d
Cir. 1996)).
DefendantontendghatPlaintiff hascreated an illusion afiversity jurisdictionby failing
to join: (1) AlphaCare Holdings, Incthe corporation in which Founders is a shareholder, which

allegedlyis not receiving fair value in the mergemd a party to the Stockholder Agreement

(2) AlphaCare NY one of the merging entitiesvhich is owned by Plaintiff and Defendaanhd
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(3) SWH NY, the other merging entityhich is wholly owned by DefendantSeegenerally
Opp’n. Eachof these three entities aNew York citizen [d. at 8), and joinder of any of theas
a defendantvould destroy diversity since Founders is also a citizen of New York pCatf[6).
In opposition,Plaintiff arguesthat none of these entities is necessaryndispensablesince
“Founders is not seeking to set aside [the] merger agreement between AgiNGaand SWH
NY.” Reply at 7.

1. AlphaCare Holdings, Inc.

Noticeably absent from Plaintiff'gitial briefing is any discussion of why AlphaCare
Holdings, Inc. is not a necessary party. AlphaCare Holdingsh&isbadsignificant involvement
in the merger its board of director,son two separate occasion®ted to approvean Agreement
and Plan of Merger between AlphaCare NY and SWH & issued additional stopkirsuant
to the Stockholder AgreementeeComo Decl. at § 17.

In order to determine whether AlphaCare Holdings, Inc. is a necessary pa@guthgrst
must assess whether Plaintiff's clafor breach of fiduciary dutiess direct or derivative.lt is
well settled that an entity who has derivative claims brought on its behalf isgsaegpartySee,
e.g, Serova v. Teplere006 WL 349624, at *10 (S.D.N.Y. Feb. 16, 2006) (citation and internal
guotation marks omitted) (“[A] shareholder derivative actioncannot proceed in the absence of
the corporation] whose rights are being asserted.”)).

The parties disagree as the nature of Plaintiff's claim.Defendant contends that the
Founders are suing Magellan fodi¢ution of the Founder’s AlphaCare Holdings, Inc. stock, and,
thereforeits claim is derivative.SeeOpp’n at 8 (citingel Paso Pipeline GP Co. v. Brinckerhoff
152 A.3d 1248, 1261 (Del. 2016) (citation omitted) (“[B]ecause such claims ‘naturally thede
the corporation’s funds have been wrongfully depleted, which, though harming the corporation

12



directly, harms the stockholders only derivatively so far as their stock loses)n In
opposition,Plaintiff argues that, under Delaware law, a minority stockholder’s clainmsiga
controller for breach of fiduciary duty is a direct claiBeeReply at 67 (citingOdyssey Partners
v. Fleming 1998 WL 155543, at *3 (Del. Ch. Mar. 27, 1998)).

Plaintiff's reliance orOdysseys misplaced. While it is true th@dysseyheld that a suit
“challenging a cash out merger with a controlling stockholder on grounds ai waefaling,
illegality or fraud” can be mintained individuallyrather than holding that plaintiffs’ claims were
direct, the Odysseycourt reserved the decision until trialOdyssey 1998 WL 155543, at *3
(citations omitted)(“Ultimately, whether plaintiffs are entitled to recover in their individual
capacities will turn on the nature of the claim established at tridktrthermoreQdysseyre-
dates the Delaware Supreme Court’s decisiomaaley v. Donaldson, Lufkin & deette, Inc,
which established a twpart test for determining whether a claim is direct or derivatiSee
Tooley v. Donaldson, Lufkin & Jenrette, In845 A.2d 1031, 1033 (Del. 2004).

UnderTooleyand its progeny, courts ask two questions in detengiwhether a claim is
derivative or direct: (1) “[w]ho suffered the alleged harthe corporation or the suing stockholder
individually”; and (2) “who would receive the benefit of the recovery or other rerh&®yCapital
v. Pappas 856 F.3d 61, 72 (2d Cir. 2017) (internal quotation marks omiftitilg Tooley.*
However, as one court put it: “[Ijn a case challenging a dilutive stock issjatiee Tooley
guestions can be answered with ‘either’ or ‘bothCarsanaro v. Bloodhound Techs., In65

A.3d 618, 661 (Del. Ch. 2013).

4 Put differently, “the test may be stated as follows: Looking abthgy of the complaint and considering the
nature of the wrong alleged and the relief requested, has the plaintiff skeated that he or she can prevail without
showing an injury to the corporation?Citigroup Inc. v. AHW InvP’ship, 140 A.3d 1125, 1138 n.68 (D&016)
(quotingAgostino v. Hicks845 A.2d 1110, 1122 (Del. Ch. 2004)).
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Plaintiff alleges that Magellan breached its duties of good faith and |dyaépgaging in
seltdealing and‘attempting to force the merger of AlphaCare NY with SWH NY.” Compl. at
1137-40. In essencePlaintiff complainsthatthe actions leading up to theerger disadvantage
Founders because the issuance of two million new AlphaCare Holdings, Inc. shardd téYSW
and thechanges to theoardwill dilute Founders’ ownership, control, and stock valud. at
1128, 33.

Equity dilution claims generallgreconsidered derivative claims under Delaware law, but
a direct claim exists in “limited circumstances involving controlling sharehdldéere someone:
(1) “owns more than 50% of the voting power,” or (2) “exercises control over the business and
affairs of the corporation.”"See F5 Capital856 F.3d at 73internal quotation marks omitted)
(quotingFeldman v. Cutaia956 A.2d 644, 657 (Del. Ch. 2003aff'd, 951 A.2d 727 (Del. 2008)
(“Feldman I"); Feldman v. Cutaig951 A.2d 727, 729 (Del. 2008) (“Feldman )I”)

Here since Defendant is a controlling shareholder, Plaintiff's dilutlaim is direct See
Feldman 1] 951 A.2d at 729CMS Investment Holdings, LLC®@astle 2015 WL 3894021, at *8
(Del. Ch. June 22015)(citation omitted)“Moreover, even in cases involving derivative claims,
the same claims can have direct aspects when the allegedly faithless transaoti@s ian
extraction from one group of stockholders, and a redistribution to another, of ‘a portioa of t
economic value and voting power embodied in the minority interegtélman | 956 A.2d at
657; See also Brinckerhqgffl52 A.3d at 1263 (describing the “durture” of claims where a
majority stockholder engages in a transaction ithaeases his ownership while decreasing the
minority shareholder’s value and voting powesgentile v. Rossett®06 A.2d 91, 9900 (Del.
2006) Compl. 138 (“Founders . .assert a direct claim for breach of fiduciary duty.Since
Plaintiff's claim is direct AlphaCare Holdings, Inc. is not a necessary pa8ge, e.gBartfield
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v. Murphy 578 F. Supp.2d 638, 650 (S.D.N.Y. 20@B)L.C necessary party where derivative
claims raised on its behglfjeplen 2006 WL 349624, at *10 (citation and intergabtation marks
omitted) (“[A] shaeholder derivative action..cannot proceed in the absence of the
corporation[ ] whoseights are being asserted.”)

Setting aside that Plaintiff's claim is direct, the Caatii must consider whethet can
accordcomplete relief among the parties AfphaCare Holdings, Ints absence, and whether
AlphaCare Holdings, Inc. has an interest in the litigation such that it would joelipesl by its
absenceFed. R. Civ. P. 19(a)(1)(BYiacom 212 F.3d at 724. Even if AlphaCare Holdings, Inc.
has a interest in the litigation, it may not be a necessary périts interests are adequately
represented in the litigatipas courts routinely conclude that a party is not necessary “if there is
another party in th suit with virtually identical interests who would be advancing virtually the
same legal and factual positions.See, e.gFed Ins. Co. v. SafeNet, Inc/58 F. Supp.2d 251,
258 (S.D.N.Y. 2010) (quotinGibbs Wire & Steel Co. v. Johns&b5 F.R.D. 326, 329 (D. Conn.
2009)(collecting case$)

The Court finds that AlphaCare Holdings, Inc. is not a necessary party, tiké<ourt
can accord complete relief among the parties absent AlphaCare HoldingB)dimtiff does not
challenge angctions taken by AlphaCare Holdings, Inc., but rather it challenges tbasataken
by Defendant, as a majority shareholder of AlphaCare HoldingsardcAlphaCare NY PI Hr'g
Tr.at 9:1518 (“[W]hat we have here. . is Founders trying to ascribe to Magellan a lot of different
activities that are actually taking place not at Magellan’s levell,] but at comgaglg below it.”)
Pl.’s SupplementaBr. at 2 (“Founders does not asisa claim against nor seek any relief from
AlphaCare. Nor could it: Magellan, not AlphaCare, owes fiduciary duties to Faurde
AlphaCare’s controlling stockholder.”)Moreover, Plaintiff does not seek to enjoin AlphaCare
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Holdings, Inc. from taking any additional steps to consummate the merger, sinoalyhe
remaining step is AlphaCare NY and SWH NY’s execution of the merger agrearhen the
DOH notice period elapsesPl Hr'g Tr. at 10:11414 (“The only thing that's left now to do
is. . .just sigh the merger agreement.”)

Second, it is not clear that AlphaCare Holdings, Inc. has any interest in tlagdighat
would be prejudiced by its absenoce that its absence will subject it to multiple liabilitidsven
assuming that AlphaCare Hotgjs, Inc.does haveaninterest in this litigation, its interests are
adequately representég Plaintiff and Defendantwho are the only shareholders of AlphaCare
Holdings, Inc.See Gibbs255 F.R.D. at 32@additional citations omittedjjuotingRamah Navajo
Sch. Bd. v. Babbitt87 F.3d 1338, 1351 (D.D.C. 1996)) (“If the nonparties’ interests are
adequately represented by a[n existing] party, the suit will not impedepairithe nonparties’
interests, and therefore the nonparties will not be coregideecessary.”””).Since the Court finds
that AlphaCare Holdings, Inc. is not a necessary party, the @eednot address whether it is
indispensableViacom 212 F.3d atf24(citation omitted)“If a party does not qualify as necessary
under Rule 19(a), then the court need not decide whether its absence warrangaldisitiés Rule
19(b).”).

2. AlphaCare NY and SWH NY

With respect to AlphaCamdY and SWH NY, Defendartontendghat they are necessary
parties becaugieyare parties to the mergerat Plaintiff seeks to enjoinOpp’n at 7. In support
of its argumentDefendant directshe Court to the Second Circuit’s decision @rouse-Hinds
Company v. InterNorth IncSeeld. at 8 (citingCrouseHinds Co. v. InterNorth, Inc634 F.2d
690, 701(2d Cir. 1980). In oppositionPlaintiff argues that the reasoning@mnouse-Hindss
inapplicable, since Plaintiff seeks to “prevent Magellan from taking fudtegrs to advance a
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merger of AlphaCare [NY] and SWH NY,” not to “set aside a merger agreement between
AlphaCare [NY] and SWH NY.” Reply at8.

In Crouse-Hindsthe CrouseHinds Company“Crouse-Hinds”)had agreed to merge with
nonparty Belden, and InterNorth In¢'InterNorth”) andthen made a tender offer to purchase
Belden. Crouse-Hinds634 F.2d at 692. Following additional negotiations between Belden and
Crouse-Hindsthe companies modified the merger agreement so that Grbhnds would offer to
exchange its stock for Belden stock and then the companies would consummate thelthextger
695. Crouse-Hinds subsequentBued InterNorth, seeking Bl enjoining InterNorthfrom
obtaining any Crousklinds stockor proxies forCrouseHinds votes. Id. at 697. InterNorth
answered the complaint and asserted counterclaims, seeking aiRingnferouseHinds from
obtaining any Belden stockd. The Second Circuit held thatince the lawsuit challenged the
validity of the executedmerger agreement between Crottbeds and Belden, Belden was a
necessary partyld. at 701 (“Since there is no question that the Exchange Agreement is a contract
that was within the powers of the corporation, and since Belden’s rights thereunde clearly
be prejudiced if the relief sought by InterNorth were to be granted, Bslgeesence is
required.”).

The Court is not persuaded ti@&touse-Hindds applicable. CrouseHindsrelied on the
existence of an executed merger agreement, and, here, there is no executed nesngentgr
betweenAlphaCare NY and SWH NYPI Hr'g Tr.at 7:1516 (“[l]Jt's not a case where there has
been a merger agreement executed that we’re seeking to set.asijle Moreover, Plaintiff very
clearly argues that it is not seeking to “set aside [the] merger.” ReplyPatHf;g Tr. at8:4-6
(“We’re not seeking to set aside any contract under which AlphaCare [NY] has’yigBisice
there is namergeragreementand Plaintiff is not challengingny of the rights afforded kipe
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mergeragreementthe Court finds thameitherAlphaCare NY nor SWH N is a necessarparty
underCrouse-Hinds

While there is no executed merger agreement, that does not imply that the raptigies]
rights are not at stake here. As Plaintiff conceded at oral argumeset adliticat remains is for
AlphaCareNY and SWH NYto execute the merger agreement, it is the execution of the agreement
that Plaintiff wishes to enjoinP1 Hr'g Tr.at 10:1114 (“The only thing that’s left now to do is not
something on the Magellan level, it's on the AlphaCare New Yom.leN'’s just sign the merger
agreement.”)Def.’s Supplemental Br. at 2. Therefore, the Court must consider whether it can
grant the relief Plaintiff seeks in AlphaCare NY and SWH NY’s absence.

The Court finds that SWH NY is not a necessary pattfhoughSWH NY is one of the
parties who will execute the merger agreements iDefendant’swholly owned subsidiary
Therefore it is united in interest with Defendant, and the Court finds tlsainiterests are
adequatelyepresented by Defendamaking its joinder not necessarysee, e.gSafeNet758 F.
Supp.2d at 25& Courts often conclude that the suit will not impair or impede an absentee’s
interests if the absentee’s interests are adequately represented by an exigting farte SWH
NY is not a necessary party, the Cawgednot address whether it is indispensabléacom 212
F.3d at 724.

AlphaCare NY, however, is owngaintly by Plaintiff and Defendant. Compl. aly. The
Court cannot afford the parties completeafn its absence because it is AlphaCare NY’s actions
thatPlaintiff seeks to enjoinP1 Hr'g Tr. at 18:1424 (“Then what you are seeking to enjoin then
would be Alpha New York’s executing the merger document. [...] Because it's notldaggs
Alpha New York that has to execute the merger documentlt) essence, Plaintiff brisga
derivative claim on behalf of AlphaCare NY, which cannot proceed in its abs&eseSerova
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2006 WL 349624, at *10 (citation and internal quotation marks omitted) (“[A] shareholder
derivative action . .cannot proceed in the absence of the corporaliaijose rights are being
asserted.”)) Moreover, AlphaCare NY has an interest in this ltt@ain that, if the merger is
consummatedilphaCare NYwill cease to existSee Mazzio v. Kan@014 WL 2866040, at *4
(E.D.N.Y. June 24, 2014) (“[The absentee] is a necessary and indispensable paugebec
plaintiffs are raising claims that properlglbng to [the absentee] [...] [and the absentee] is the
party harmed by defendant’s actions and the party with the right to seek recoReryi’y Tr. at
23:2125 (“But the board representation | don’t think is the primary harm, it is theamyrthat

we founded . . will essentially disappear. . .”). Thereforethe Court finds thaflphaCare NY

is a necessary party.

The Court also finds that AlphaCare NY is indispensable. The Court finds thahdtca
fashion any form of adequate relief in Alpha€aNY’s absence, and jadgment rendered in
AlphaCare NY’s absence would be inadequate in that it could not prevent the mergerhof whic
Plaintiff complains. Finally, Plaintiff haan adequate remedy in Delaware Chancery Court. That
is where Defendant itially filed suitin May 2017 and where Plaintifhasagreed to bring its
nearly identicafiduciary duty claim originally brought in New York Supreme Coufbllowing
that court’s dismissal under the Stockholder Agreement’s arbitration Glause.

Additionally, although AlphaCare NY is indispensaliies a resident of New YorkAs

such its joinder would divest this Court of subject matter jurisdiction under 28 U.S.C. § 1332, and,

5 The Stockholder Agreement statbatt“any unresolved controversy or claim arising out of or relatingjgo t
Agreement[] shall be submitted to arbitration..” Stockholder Agreement &t18.13(a). The Court notes that the
alleged actions taken by Magellan of which Plaintiff now complains appeaise out of or relate to the Stockholder
Agreement. CompareCompl. at 24 (merger will result in “the issuance of additional [AlphaCare Holdihgs]
shares”andld. at 128 (merger “remove[s] Founders’ designees from the boards of both Alghg€tddings, Inc.]

and AlphaCare NY")with Stockholder Agreement 8t5 (“Each stockholder agrees to vote . . . from time to time and
at all times, in whatever manner as shallnecessary to increase the number of authorized shar8s and Id.at
881.1, 1.2 (size of board and board composition).
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therefore, joinder of AlphaCare NY is not feasible. Accordinglg €Complaint is dismissed
without prejudice.Viacom 212 F.3d at 72Eciting ConnTech Dev. Cpl102 F.3d at 681-82).

B. Plaintiff's Remaining Arguments

Having dismissed the Complaint for nonjoinder, the Court does not riggciparties’
remaining argumentsHowever the meritg(or lack thereofpf Plaintiff's preliminary injunction
motionwarrant brief discussion.

A foundational requirement for a preliminary injunction is a threat of imminent
irreparable harm for which money damages are inadeqbddlins, 626 F.3d at 55 (emphasis
original) (“The standard for preliminary injunctive relief requirdaraatof irreparable harm, not
that irreparable harm already have occurredriiedman 948 F. Supp.2d at 3332 (citation and
internal quotation marks omitted) (“[I]f the harm can be remedied in money dgntagdss the
antithesis of irreparable harm.”). Here, Plaintiff's claimed irreparable $wamen(1) the issuance
of additional AlphaCare Holdings, Inc. stock; andt(f loss ofnfluencevia a bssof board seats.
TRO Hr'g Tr. at 20:8-21:9.

Both harms occurred prior to the TRO hearing on October 26, 2017. TRO Hr'g at 29:20
24 (“And then last Friday, we find out, we are going to take steps on Mondayrdhgtiag to
move this forward and agoing to have you be diluted on the Board. Have more shares issued.
That all happened yesterday.”). Defendant subsequently reinstated Psatntdf'seats on the
AlphaCare Holdings, Inc. board, and also created two Founders seats on the SWH NYeupon th
consummation of the merger. Opp’n at 15. Therefore, all that remains is Péadliltiion claim,
which it has allege@and conceded at oral argumeistcompensable with money damag&ee
Compl. at ¥ (alleging that the merger “will result inransfer of value from Founders to Magellan
of approximately $10 million”); Prayer for Reliel Hr'g Tr. at 25:7-8 (Mr. Beha: “Your Honor,
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if there is no preliminary injunction, we can, in the alternative, seek momegg#s.”). Even
assuming Plaintiffgined all necessary parties and this Court had jurisdiction, Plaintiff is not
entitled to the relief it seeks.

CONCLUSION

For the reasons set forth abotres action is dismissed without prejudice for failure to join

a necessary party

SO ORDERED.
Dated: Brooklyn, New York /sl
March9, 2018 DORA L. IRIZARRY

Chief Judge
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