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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF NEW YORK C/IM
__________________________________________________________ X
MELVIN BAEZ, : MEMORANDUM DECISION
AND ORDER
Plaintiff, :
- against - . 17<v-7063 (BMC)(PK)

THE CITY OF NEW YORK, P.O. MARK
LEWIS, P.O. LIN, DA RICHARD BROWN,
ADA COURTNEY CHARLES,

Defendants.

COGAN, District Judge.

Plaintiff Melvin Baez,incarcerated abgdensburg Coectional Facility filed this pro se
complaint pursuant to 42 U.S.C. § 198egingfalse arrest, malicious prosecution, and illegal
search in violation of his constitutional riglaissing from hig=ebruary 4, 2014rrestand
detentionn QueensNew York, and his subsequent prosecution in the Supreme Court of New
York, Queens County. By Order filed January 9, 2018, plawas informed that all of his
claims were subject to dismissal for failure to state a claim on which relief may bedgran
because they are either tirharred, barred by the favorable termination rule, or barred by both.
In light of plaintiff's pro se staus, the Court granted twenty days to file an amended complaint.
Plaintiff has nowsubmitted a timely amended complaint alleging false arrest and malicious
prosecutiorthat completely replaces his original complaifor the reasons set forth below, the

amended complaint is dismissed.

1 By Order filed February 27, 201plaintiff was grantecn additionatwenty days to file an amended
complaint because plaintiffadinformedthe Court that he didot receive the Court’s January 9, 2018
Order.
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BACKGROUND

Plaintiff alleges that he was asted by defendapblice officers Lin and Lewis on
February 4, 2014 and subsequently prosecuted by the Queens County District Attorneg's Offic
He has been detained pursuant to the aarebsprosecutionr incarcerated pursoato the
convictionsince he was arresteélle alleges that the officetsd not have probable cause for the
arrestbecause they “fabricated smelling marijuama observing [plaintiff] under the influence
of marijuand and “staged” the location of his arre®laintiff further claims thahe prosecutors
colluded to maliciously prosecute hohespite their knowledge that the officers had filed false
reports in support of thBUI charges. Plaintiff alleges that he was arraigned on MafcR014,
his trial occurred in October 202ée wasfound not guilty of DUlin November 2016andwas
sentenced in February 201Plaintiff states that imddition to the DUI charge, he was also
found not guilty of the charges of possession with intent to sell and tamperingvidiémce.He
states that he was sentenced to seven yearson and three years of pastease supervision
but does not statthe charge(s) of which he was convictétie Court takes plicial notice that
plaintiff is incarcerated for a 201Queens County conviction foriminal possession of a
controlled substance in the fourth degregeehttp://nysdoccslookup.doccs.ny.gdldstvisited
March 13 2018). He seeks @mages and the firing and indictmeithe prosecutors assigned to
his case.

DISCUSSION
Under 28 U.S.C. 8§ 1915A, a district court “shall review, before docketing, if feasible

in any event, as soon as pradiesafter docketing, a complaint in a civil action in which a

2 The amended complaint provides that the trial and dismissal of the DUI charge @@c@®&7 but it is
clear in the context of theomplaintand independently verifiable information such as court and prison
recordstha these events occurred in 2016. For exanipgesentencing was in Febru&917 and could
not predate the trial and judgment of convictéomd he submitted this complaint in November 2017.
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prisoner seeks redress from a governmental entity or officer or employee of a gatatnme
entity.” 28 U.S.C. 8§ 1915A. Upon review, a district court shall dismiss a prisaoenglaint
sua sponte if the complaint is “frivolous, malicious, or fails to state a claim upon whetbfr
may be granted; or seeks monetary relief from a defendant who is immune fromligfi¢h re
Id.; Liner v. Goord 196 F.3d 132, 134 & n.1 (2d Cir. 1999) (noting that ufiteson Litigation
Reform Act sua sponte dismissal of frivolous prisoner complaints is not only permitted but
mandatory).

Likewise under 28 U.S.G§ 1915 (e)(2)(B), a district court shall dismissiariorma
pauperis action where it is satisfied that the actidy) is frivolous or malicious; (ii) fails to state
a claim on which relief may be granted; or (iii) seeks monetary relief against aatefer is
immune from such relief.

The Court construes plaintsfpro se pleadings liberallyparticularly because they allege

civil rights violations.SeeErickson v. Pardus, 551 U.S. 89, 94 (2007); Sealed Plaintiff v. Sealed

Defendant #1, 537 F.3d 185, 191-93 (2d Cir. 2008)urS must reagro se complaints with
“special solicitudeand interpret them to raise thgtrongest arguments that they sugdest,

Triestman v. Federal Bureau of Prisps20 F.3d 471, 474-76 (2d Cir. 2006) émtal quotation

marks omitted). However, a complaint must pleadicdugh facts tetate a claim to relief that is

plausible on its face.Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)A €laim has

facial plaudbility when the plaintiff pleads factual content that allows the court to draw the

reasonable inference that the defendant is liable for the misconduct alléghdroft v. Igbal,

556 U.S. 662, 678 (2009) (citation omitted). Althoudetailed factual allegatiohare not
required, “[a] pleading that offers ‘labels and conclusionsadormulaic recitation of the

elements of a cause of action will not tlo.ld. (quotations and citations omittedyimilarly, a



complaint is insufficient to state a clainfi it tenders ' naked assertion[sflevoid of further
factual enhancemeifit.ld. (quotations omitted).

Plaintiff was informed by the Court’'s January 9, 2018 order that the claims in his
complaint were either barred by the favorable termination rule orlianed, or barred by both.
The Order also explained these terms to him, gave him an opportunity to amend his complaint
and instructed that he should provide information regarding the charges, resultiagatihis
criminal prosecutiopandrelevant datesf his arrest, search, arraignment, trial and judgment of
conviction. The Court has reviewed the amendethplaint. Plaintiff's false arrestlaim is
dismissed as timbarredand barred by the favorable termination rilis;malicious prosecution
claim is dismissednder thefavorable termination rule.

Claims brought pursuant to 42 U.S.C. §1983 must be filed within three years of the date

on which such claims accru&eeMilan v. Wertheimer808 F.3d 961, 963-64 (2d Cir. 2015

The standard rule is that accrual occurs when the plaintiff has “a commudgbeesent cause of

action, that iswhen the plaintiff can file suit and obtain relieMWallace v. Katp549 U.S. 384,

388 (2007)(citationsand quotations omitted3eealsoSingleton v. City of New York, 632 F.2d

185, 191 (2d Cir. 198(Jederal claims accrue aa‘point in time when the plaintiff knows or has
reason to know of the injury which is the basis of his acjion”
The statute of limitations for false arrest claims begins to run at the time oficleten

under legal process, such as at an arraignngsg\Wallace v. Katp549 U.S. at 389-91, 397.

Here,the limitations period on plaintiff'false arrestlaim based on his February 4, 2014 arrest
began to run when heas arraigne@n March 17, 2014. This action was filed on November 28,
2017, eight monthbeyond the thregear satute of limitations applicable to 42 U.S.C. § 1983

actions. Wallace 549 U.S. at 388&eeMilan v. Wertheimer808 F.3d at 963-64 (affirmingua
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sponte dismissal of claims based on statute of limitatiorB3intiff provides no explanation for
the delay.Plaintiff's false arrest claim is dismissed as tibaered. 28 U.S.C. 8§
1915(e)(2)(B)(ii); 1915A(b)(1).

Both the malicious prosecution and false arci&stns arebarred by the favorable
termination rule Plaintiff provides in his amended complaint that he was found “not guilty of
DUI and possession with attempt to sell, PL 220.161, and not guilty of tampering with evidence”
charges.Although the complaint and the amended complaint are silent asdbatge(s) of
which gaintiff was convicted, he states that he has Bagmisoner in the custodydf city and
state facilities since his arredRlaintiff is incarcerated at Ogdensburg Correctional Facility
pursuant to a 2017 conviction for criminal possession of a controlled substance in tie fourt
degree.

To the extent laintiff seeks damages, this § 1983 action is barred by the favorable

termination ule of Heck v. Humphrey, 512 U.S. 477, 486-87 (1994) and Edwards v. Balisok,

520 U.S. 641 (1997).
In Heck the United States Supreme Court held:

[I]n order to recover damages for allegedly unconstitutional conviction or
imprisonment, or for other harm cad by actions whose unlawfulness would

render a conviction or sentence invalid, a 8 1983 plaintiff must prove that the
conviction or sentence has been reversed on direct appeal, expunged by executive
order, declared invalid by a state tribunal authorized to make such determination,
or called into question by a federal court’s issuance or a writ of habeas corpus, 28
U.S.C. § 2254.

512 U.S. at 486-%&eeAmaker v. Weiner, 179 F.3d 48 (2d Cir.1999) (dismissal ukigekis

without prejudice; if plaintiff’'s onviction is declared invalid or called into question by a federal
court’s issuance of a writ of habeas corpus, the suit may be reinstated). The favorable

termination rule was extended to actions for declaratory religdigok 520 U.S. at 641.



Here,plaintiff does not allege that he has successfully challenged his allegedly
unconstitutional conviction arising from his February 4, 2014 amest thathe was found not
guilty of three of the charges, including the main charge, DMhere® plaintiff’ s allegations
attempt ® undermine the legality of his . . . entire prosecution, such that a challenge is to both
the counts for which plaintiff was acquitted and for which he or she was convictedpé {&ils

be barred byHeck” Bailey v. City of New Yak, 79 F. Supp. 3d 42448(E.D.N.Y. 2015)

(citations omitted).Sincefinding that the officers and prosecutor acted without legal authority,
without probable cause, or in violation oapitiff’ s constitutional rightsvould necessarily
challengethe validty of plaintiff’ s convictiontheamended complaim$ barred byHeckand is
dismissedvithout prejudicdor failure to state a claim on which relief may be grantgeeld.;

28 U.S.C. 88 1915(6)(B)(ii); 1915A(b)(2).

In his amended complaintlgintiff again seeks the arrest and prosecution of the Queens
County District AttorneyRichard Browrand assistant district attorn€@purtneyCharles. Those
claims are also dismissed. As a private citizen, Baez may not binmgalrcharges.t is the
purview of prosecuting authorities who have unreviewable discretion over the decision to

prosecute.SeeLeeke v. Timmermamb54 U.S. 83, 85-86 (1981[@] private citizen lacks a

judicially cognizable interest in the prosecution or nonprosecution of angtliguoting_Linda

R.S. v. Richard D., 410 U.S. 614, 619 (1973)).

To the extent plaintiff seeks twing a claim against New York City, that claim is also
dismissed.Congress did not intend municipalities to be held liable under Section 1983, “unless
action pursuant to official municipal policy of some nature caused a constitutarialMonell

v. Department of Social Serviget36 U.S. 658, 69(1978). Thus,

to prevail on a claim against a municipality under Section 1983 based on acts of a
public official, a plaintiff is required to prove: (1) actions taken under color of
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law; (2) deprivation of a constitutional or statutory right; (3) causation; (4)
damages; andj that an official policy of the municipality ceed the
constitutional injury.

Roe v. City of Waterbury, 542 F.3d 31, 36 (2d Cir. 2008)e fifth element reflects the

principle that “a municipality may not be held liable under § 1983 solely becausgldysm

tortfeasor.” Board of County Commissioners v. Brown, 520 U.S. 397, 403 (1997). In other

words, a municipality may not be held liable under § 1983 “by application of the doctrine of

respondeat superior.” Pembaur v. City of Cincinnati, 475 U.S. 469, 478 (1986) (plurality

opinion). Rather, there must be a “direct causal link between a municipal policy or custom and

the alleged constitutional deprivation.” City of Canton v. Harris, 489 U.S. 378, 385 (1989).

Plaintiff has failed to allege any facts that would support an inferencartludticial
policy or custom of the City of New York caused a violation of his federally proteicfiets.
Accordingly, the § 1983 claim against the City of New York is dismissed for failutateoas
claim on whid relief may be granted. 28 U.S.C. 88 191&¢B)(ii); 1915A(b)(1).
CONCLUSION
Accordingly, the action is dismissed for failure to state a claimvbich relief may be
granted. 28 U.S.G88 1915(e)(2)(B) 1915A(b)(1). The Court certifies pursuant to 28 U.S.C. §

1915(a)(3)hat any appeal from this Order would not be taken in good faith and thereflamea
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pauperis status is denied for the purpose of any app8akCoppedge v. United State369 U.S.
438, 444-45 (1962).

SO ORDERED.

Digitally signed by Brian M.
Cogan

U.S.D.J.

Dated: Brooklyn, New York
March 13, 2018
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