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UNITED STATES DISTRICT COURT C/M
EASTERN DISTRICT OF NEW YORK
___________________________________________________________ X
NEAL JUNIOR BROWN
Plaintiff, : MEMORANDUM
: DECISION AND ORDER
- against - :
; 17cv-7566 BMC)
COMMISSIONER OFSOCIAL SECURITY, :
Defendant.
___________________________________________________________ X

COGAN, District Judge.

1. Plaintiff pro se qualified forSupplemental Security Inconbenefitsas a child
because of his disabilit\WwWhen he turned 18, he had to be re-evaluated as an adult under Social
Security regulations. After four aborted hearings, at which he either refuappédar, got into
arguments with the Administrative Law Judgyehis motherand didn’tunderstand the questions
asked of him or the instructions given to him, the ALJ fotlvad plaintiff had severe
impairments of a learning disability, speech and language delay, bipolar disord@ciahti
personality disorder, and a marijuana use disorder. Notwithstatidisg impairments, the ALJ
found that plaintiff had sufficient functional capacityork at anyexertionalevel as long as he
was limited to simple, repetitive tasks in a roatmork setting with few changes and had only

occasional interaction with the public, co-workers, and supervisors.

2.  Plaintiff seeks review of thalecisionunder42 U.S.C. 81383(c)(3). He has not
opposed the Commissioner’s motion for judgment on the pleadings, but giy@p késtatus
(and obvious impairments), | have reviewed the record to discern the stroggeseiats that he

could make.
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3.  There are two related issues that | see on this record. The first is whether the
impairment in plaintiff's ability to interact with otherisesto the level of “extreme” so that he
meets the Listing dimpairments§ 12.08 personality disorderr, alternatively, whether he has
“marked limitations” in both his ability to interactitv others and his ability to manage himself,
which would also meet Listing 8§ 12.08). The second igsueplaintiff's impairment in social
functioning is not considered “extremd,is aufficiently severe that, when coupled with his
borderline to lowintelligenceand communication and concentrataeficits, helacks the
sufficient residual functional capacity to wortarting with the first issuehé ALJ held that
plaintiff has“moderate difficulties” with some “significahtimitations in social functioningnd
in his concentration, persistence, or pdué that those limitationsereneither “extreme” nor

“marked” That holding drove thALJ’sresolution of the second issue.

4.  Perhaps the most probative evidencéhmseissuess something which the ALJ
had available but did not consider. The transcriptdahtiff's hearings learly showthat
plaintiff had significant difficulty interacting with other peoplellowing any instructions,
expresmg himself clearly,and uné@rstanthg whatother peopledxcept maybe his motheold
him. The four hearindranscriptanay be far more probative of plaintiff's functional capacity
than the singkshotconsulting examinations and nexamining record reviews from years

before thehearing upon wheh the ALJ principally relied.

5. Atthe first attempted hearirig July 2015whenthe ALJ asked plaintiff if he knew
that he had the right to be represented, plaintiff disclaimed knowledge of any su¢besgfite
the clear advice contained on thaticesetting the hearing). The following exchange then

ensued:

ALJ: You did not know that you could bring an attorney with you?



CLMT:

ALJ:

CLMT:

ALJ:

CLMT:

ALJ:

CLMT:

ALJ:

oBSh:
ALJ:
OBS:

ALJ:

No, | did not.

Okay. Well, if you would like to have an attorney or representative, we
have a list of attorneys or representatives that you can contact. We
have some agencies that will represent fay free if you qualify under
their income requirements. | am here to give you a full and fair
hearing, however, | cannot be your attorney or your advisor. An
attorney or advisor can do different things for you than | can do. They
can advise you on ¢hlaw, and they can present evidence and witnesses
on your behalf. We also have a Vocational Expert here, today. I'm
going to swear him in and ask him some questions after I've spoken to
you and questioned you. He will then answer questions about any job
history that you have, any jobs that you may have performed in the
past, and any jobs that you might be able to perform now. This is an
important legal matter for you, because | will decide whether or not you
are going to receive Social Security DisapiBenefits or

Supplemental Security Income. If you want an attorney or
representative, I'll give you a prea brief postponement. Have you

had any postponements before to get an attorney or representative?

What you mean by that?

Well, have you ever been here before?
Yeah, but seen the judge, no.

I’'m sorry? Seen the judge, no?

Seen the judge, no.

Okay, so you haven't had a postponement before to-geinaattorney

or representative? Okay. So if you want a brief adjournment, a brief
postponement today, I'll let you try to get an attorney or representative
to come back with you another day. If you want to go forward today,
you’ll be representing yourself, so you have to be able to esaasine

the Vocational Expert who's here who’s going to testify. Do you
understand?

Your Honor?
Yes?
I'm his mother. Can | do it? Because he won't be able to.

No, you can't do it.

1“OBS” is probably “observer,I.e., plaintiff's mother.



OBS:
ALJ:

CLMT:

ALJ:

CLMT:

ALJ:

OBS:

ALJ:

OBS:

ALJ:

CLMT:

ALJ:

CLMT:

ALJ:

CLMT:

ALJ:

CLMT:

ALJ:

OBS:

ALJ:

OBS:

CLMT:

ALJ:

CLMT:

Oh, okay.
You can have a minute to talk to him outside.

| don't want to. | don't want to do it. | want to wait ferl want to
wait for an attorney.

You want to wait for an attorney?

I'll wait for attorney:.

Okay. That's your right. We’'ll give you a list of agencies that
Did you want to talk to--

Sir --ma’am?

Huh?

You cannot speak.

Listen, with respect, Judge, that's my moms.
Sir?

Hey.

Sir, be quiet. Be quiet.

What?

Yeah, be quiet.

That’'s my moms.

Yeah, I'm awareand | can-

[INAUDIBLE]

-- ask you mothet-

Yeah.

-- All right. If it's like that --

Be quiet.

-- why you want- no!



ALJ:

CLMT:

ALJ:

CLMT:

ALJ:

CLMT:

ALJ:

CLMT:

ALJ:

CLMT:

ALJ:

CLMT:

ALJ:

CLMT:

ALJ:

CLMT:

ALJ:

CLMT:

ALJ:

CLMT:

Ma'am, quiet. We’ll give you a piece of paper that has a list of
agencies-

| don’t want no paper.
You want to get an attorney or representative on your own?
Yeah.

Okay. If you get an attorney or representative, have them contact me
immediately, so | can

All right.

-- put this case back on the calendar as soon as possible.
Soon as | get my

If | don’t --

-- date assigned?

Let me finish. If after -4 do not hear from an attorney or
representative after a month or so, yoasewill be put on the
calendar.

So--

And then, when you come back, you will have your hearing whether or
not you have an attorney or representative, okay? In other words, if
you get an attorney or a representativié doesn’t have to be an

attorney. It could be a naattorney representat. Have them contact

my office immediately, so that | can put this case back on the calendar,
and you can come baek

All right.
-- as quickly as possible.

All right, we're going to make it more easier. How about you just go
get me aalendar, huh?

I’'m sorry?
How about you go get me one?
Sir, that’s not my job.

That's not your job?



ALJ: No, it's not.

CLMT: So--

ALJ: So if you want-

CLMT: -- how do | supposed to get one?
ALJ: I’'m sorry?

CLMT: How do | supposed to go get one?

ALJ: Well, that's why | told you tat | have a list of agencies or
representative-

CLMT: Yes. Can | please get the list?

ALJ: We’'ll be giving you the list, sir.

CLMT:  All right, thank you.

ALJ: Okay. You're welcome.

CLMT: Allright.

ALJ: Okay. Hearing is over. Leave the record on, please.
CLMT:  All right, thank you.

ALJ: You're welcome.

HR: If you'll wait outside, I'll give you the form, okay?
OBS: Thank you, Judge.

CLMT: Listen--

ALJ: Thank you. Have a seat

CLMT: -- Judge-

ALJ: -- outside. No more-

CLMT: I'min arush.

ALJ: -- Sir.

OBS: Come.

CLMT: 1 got to go pick somebody up.



OBS: Come. Go-

ALJ: Go outside-

OBS: Go outside.

ALJ: -- right now.

CLMT: This is wrong. Don't do that.

OBS: [INAUDIBLE], go outside. She said that's it.
CLMT: But we don’t have no calendar.

ALJ: Step out.

HR?: We'll bring --

OBS: She said that's it.

HR: -- your form outside.

CLMT: Yeah, I'll do that. | will step out.

OBS: He’s going to bring you the forniThat’s it.
HR: I'll bring it to you outside.

CLMT: Okay. Bring it then.

OBS: Your Honor?

HR: Okay?

CLMT: Yeah, I'll do it.

OBS: Thank you so much. I'm sorry.

ALJ: Thank you, ma’am. Step out.

As is apparent, the ALJ effectively was compelleéxpel plaintiff from the hearing room, over
his mother’s apology for plaintiff's conduct. Plaintiff had no clue how to behave or control

himselfin front of the ALJ.

2] assume “HR” is “Hearing Reporter.”



6. The second attempt at a hearing, six months later in January 2016, was very brief
because lpintiff still had not found a representative. The ALJ asked plaintiff if he had tried t

get an attorney:

ALJ: And what happened?

CLMT: 1didn’t receive—

ALJ: I’'m sorry?

CLMT: There wasn't- | didn’t receive. There wasn’'t enough attorneys.
ALJ: They didn’t receive?

CLMT: Yes. Itwasn't-

ALJ: What does that mean?

CLMT: -- enough attorneys.

The ALJ rescheduled the hearing. The communication problem is again apparent.

7.  The third attempt at a hearing (in Mk 2016, this time before a different Alwas
very similar to the first except thplaintiff mostly argued with his mother, rather than the ALJ.
Plaintiff had apparently obtained representation f@@ueens Legal Servicelsut for unexplained
reasons,he representative withdrew before the hearing. Through no fault of plaintiff's, the
hearing started two hours late, which, according to plaintiéant thahe was in danger of
missing an appointment with his parole officer. This put plaintiff in atagggl state. He said to
the ALJ: “I had a 9:30 appointment [for the hearing]. | be¢hat’s --1 came down here, 9:30,
and then, boom. What happened? | don’t know. 11:00, damn near 12:00, haven’t seen a judge,
phone deadDamn.” (Hestated thahis phone had died in response to the ALJ’s question as to

whether he had called his probation officer.)



8.  When the ALJ told plaintiff that he would grant another adjournment so that

plaintiff could again try to get a representative, plaintiff responded:

| wanted to ask you, | don’t mind getting another lawyer, right? But one thing.
I’m not going to lie to you. And I’'m going to guarantee. I'm going to make you
a promise about this. I’'m not going back to Jamaica Queens to go look for no

lawyer.

When the ALJ attempted to explain that plaintiff could get a representatBm@oklyn, and
didn’t have to go to Queens, plaintiff became even more agitated (this is appareinbevtne
transcript), castigatingis mother and the ALJ for having made timhis view) go to Queens

previously and unnecessarily.

9. The ALJ presented plaintiff with a form to sign so that the hearing could be
rescheduled, to which plaintiff reptie“What the hell is all this. . . There’s too many letters.”
The record showwhat plaintiff meant- he readsat mostata thirdgrade level. Hé¢hus had
considerable difficulty signing and dating the form agreeing to the adjourntneitearing
reporter had to show him what to.dBlaintiff’'s mother asked plaintiff if he was ok, to which he
responded, “No, I'm not okay. | been here since 9:00.” As he continued tovatlyues
mother, the ALJ again had to ask plaintiff and his mother to “please continue thiscussitia

outside.” Plaintiff's mother told her 2¥ear old son, Tell him thank you.” And plaintiff did.

10. Plaintiff's behavioral problems continued at the fourth and final attempt at a
hearing in June 2016. Although plaintiff had paralegal representation from Queens Legal
Services, he refused to enter the hearing room, apparently again upset that thysttuereff
to a late start, whigthe claimedgcaused a conflict with a probation or parole hearivijer

causing some kind of disturbance, he left the building. The ALJ noted at the outset that



[t]he claimant was presit in the waiting room about an hour ago, when | was in
the middle of a different hearing. | was notified by one of the supervisors of the
office [that] the claimant was causing something of a commotion outside, so |
brought the claimant’s representatinéo the room.

11. Speaking to the paralegal, the ALJ obtained a waiver of plaintiff's presenhe on t
ground that plaintiff was “nonessential.” The paralegal gave a brief openingestétéme ALJ
examined plaintiff’'s mother. When the ALJ asked pléistmother if plaintiffreally had a

conflicting parole hearing, she responded:

To be honest with you, | really don’t know. He said he went to his PO yesterday,
and then he called me on the phone, and he told me. He said, you [referring to
plaintiff's mother] because of you I'm in trouble. They going to lock me up.

I’'m trying to explain to him, no, it's not because of me, it's because of you and
your temper. You always want to argue with people and not listen. When people
tell you something, you just want to argue and catch fits and, you know, so on.
The last time we was here, you know, they haattain sic] him out there,

because he caught one of his fits out there, wanting to throw chairs, he wanting to
do this, he wanting to that. So, the only way the security guard can get him quiet,
remember? They leirh charge is phone out there . . . . Which is no phone
allow[ed] out there, but they made an exception for him.

After plaintiff’'s mother testified, the ALJ proceeded to exangnecational expert, and then,

finally, closed the record.

12. The ALJ'sfinding that plaintiff was “nonessential” may have been a reference to
the versiorof Administration’s Hearings, Appeals, and Litigation Law Manual (HALLE>®) |
425(D), which may have beém effectat the time of the fourth hearing, tmandated that if a
claimant appeared only through a representative at a hearing, the ALJ could priticeleel

hearing if the witness “is not considered to be an essential witnBssNcNat v. Apfel 201

1C



F.3d 1084, 1088 (9th Cir. 2000) (quoting HALLEX)The ALJ did not articulate a basis for the
finding that plaintiff was noressential, and | do not believe there is oAesubstantial if not the
most substantial part of the ALJ’s decision considered what plaintiff is amod &ble to do, and
the ALJ culled selectively frorthe record observations about activities of daily living, as to

which the record conflicts.

13. Testimony from the claimant seems particularly important in a case involvisg the
kinds of memal limitationsbecaus&€ommunication difficulties may be part of timepairment:
the ALJ must determine if the claimant would be able to communicate at all iotkplace.
Indeed, if so much can be learned from the few minutes that plaintiff wasijaeger absent
from) the attempted hearings, it seems clear much more could be gleaned if thadiislsted
on his appearance. Or perhaps the ALJ might have loegpetled to conclude that plaintiff is
mentally unable to sit through a hearengd answer basic questioasvhich would have obvious

ramifications for the ultimate determination of his functional capacity.

14. If the ALJhad found thaplaintiff’s behavior was a tactic to make it appear that his
impairmentis more severe than it actuais, that would be within the ALJ’s prerogativat least
as an initial matter. The ALJ has the ability to observe the demeanor of witnessieseainine
their motivationbased on those observations, something a reviewing court canridtidihe
ALJ made no such finding, and it would be giving an awful latrefditfor clevernesso a
claimant with plaintiff's documented history of attention and communication prottefirl

that he was consciously trying to manipulate the rednlthe absence of suehfinding my

31t is unclear whether this provision was in effatthe time of plaintiff's hearing, but it is noniger. See
HALLEX |-2-4-25 athttps://www.ssa.gov/OP_Home/hallex(2/1-2-4-25.html(last update 5/1/17).
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view of the transcripts is that plaintiff simply cannot control himself, @vensituation where

submission to authority ixitical to his owninterest

15. This is not to say that any testimony obtained from plaintiff must or should be
taken at face value; indeed, the ALJ’s selection of certain historical staemeplaintiff about
his abilities may not have sufficiently considered plaintiff's credibih making those
statements. The hearing transcripts and various points in thrd segmest that plaintiff may
have been minimizing the degree of inmpairmentor simply failing to appreciate itsature
when he made those statememsgood example of this challenge is reflected in the finding of
the ALJ and indeed most of the healtire professionals that plaintiff is only mildly impaired in
his activities of daily living based largely on what he said to the consultants. Bubthisrm
who the ALJ expressly found to be a credible witnetestifiedthat plaintiff “would not even
take care bhis basic personal needs” unless she “stayed on top of him.” “Neal will not brush his
own teeth, or even his tongue, unless | stay right there, in the bathroom with him. iINeatl w
take a shower unless | don’t keep scolding him, Neal, take a shakelg shower, take a
shower, take a showerBut becaus¢he ALJdid not hear testimony from plaintiéin his

limitations he could not have passedmaintiff' s aedibility.

16. One of the accurate observations that the ALJ made is that objective evidence from
plaintiff's post-18yearold treating record issparse” That is true, but the reason is probative of
plaintiff's functional capacity. The management of plaintiff's severe impaitsas a minor
was handled almost exclusivedg part of his schoolingDespite his virtual illiteracyhe was
expelled from school at age 18 (in 2012) for fighting and because of his inability to follow
directions. Despite higpeated homicidal ideation against individuals with whorbdwmmes

angry, heeceived little treatment aftéis expulsion, only seeing a social workeran irregular

12



basis(as discussed belowjPlaintiff's mother testified that he went every week, but the record
suggestshat it maysometimedave been every month, and whether weekly or monthly, plaintiff

misseda number of appointments.)

17. There is nothing unusual or surprising about this. Plaintiff had been in special
educatiorsince he was four years adahd when that support system was withdrawn at ageid.8,
family did not have the resources to know where to shis mother testified, they live in “the
projects,” so plaintiff was hardlgoingto transition from special education services at a public
school to a Park Avenue psychiatrist. No one seems to have given any consideration to the

possibility of vocationafraining orremedial services

18. Theconclusions to be drawn from the heariranscripts are consistent with the
later part of plaintiff's school recordAs the ALJ recognizedSR 112p permits consideration
of school records for young adults like pk#in) Plaintiff was classified as emotionally
disturbed. He failed every staggamination prior to expulsion and could only acquire just over
two credits, neither of which is surprising considering that he is almost illiterate. Despite his
mother’s testimony to the ALJ that plaintifffeequentlyself-professed gang membership was
braggadocio, the school found that he had engaged in gang-related behavior, bullying, and
threats of violenceHe needed more time than his peers to complete tasks, he became easily
distracted, and he could do schoolwork only away from others. He needed to be spoken to in
simple terms and given frequent breaks. He needed an environment that could provide him

“constant support and attention.”

19. The ALJ viewed these records from a different perspective, culling from them wha
seem to me to blargelyimmaterial mitigating observationt¢ example, “However, the

claimant did acknowledge that his behavior was inappropriate.”). | do not see how any

13



conclusion can be drawn from the school records other than thatfpiaia deeply disturbed,

out-of-control individual.

20. | am not seeing much different from the minimal therapy pféirdceived aftehis
expulsion. The ALJ relied(in part)on an intake evaluatidor outpatient servicelsy a
psychiatrist, Dr. Jean Jacque&s2012,at HeartShare St. Vincent's Servicesich is largely
illegible. It is followed by a more legibleut mostly incomplete submission from someelse
at Heart®are(it is written in a different hand thddr. Jacques’)s which is unsigned. | agree
with the ALJ that both of these documents, to the extent information can be gleanduefmom t
appear tshow less impairment than plaintiff's school records,thay arehard to weigh
considering thd legibility, incomplet@ess and provenance issues. Beyond ttiegy suffer
from the same limitations as any singisit, snapshot evaluation. On the keyrs of this
inquiry —impulse control and intelligenceDr. Jacques’siotations are ndully legible, but
state for the former “good during [illegible]” and “poor by [illegible], and “borderdmew
[illegible]” for the latter. In addition, part oDr. Jacques’®bservation of “no homicidal

ideation,” is contradictethroughout the record.

21. Once again, the ALJ extractérom Dr.Jacques’siotes those mitigating
observations that are almost entirely immaterial to the key questions abotitf ptladt | have
identified The ALJ observed, for example, the notes stating that plaintiff was groomed, had no
memory impairment, and good eye contact. But those things are not plaméffiproblem.
He may remember very well the severe consequendas sbcially unacceptable behavior
because his memory is unimpairédtthe rest of the record suggests that he either doesn’t care

or is not able to use that knowledge to control his behavior on future occasions.

14



22. More probative is DrJacque's observation, cited by the ALJ, that plaintiff was
cooperative during the interview. But no one &aempted to reconcile the brief periods of self
control that plaintifisometimeslisplays when talking with therapists to the outofitrol
behavior he seems to demonstrate towards everyone else, and what that compatson yiel

terms of workplace functionality.

23. One point that is legiblrFom that part of the document signed Dy Jacques is his
recommendation that plaintiféceiveindividual psychotherapy and anger management.
Plaintiff's assigned therapist at St. Vincent s Stuart Knibh a Licensed Master Social
Worker. Becausean LMSW is not permitted to administer psychotherapy without supervision in
New York* Mr. Knibb’s evaluation is not entitled to the deference of the treating physician rule.
See20 C.F.R. 88 404.918), 20 C.F.R. § 416.927(a)(2eeSSR06-03p, 2006 WL 2329939, at
*1-6 (2006)(“Medical sources who are not ‘acceptable medical sourfgesiude] nure

practitioners, physician assistantsehsed clinical social workers, .and therapisty).

24. Butthat does not mean his opinion should be rejected out of hand — it may be
appropriate to give more weight to the opinioraghedical source who is nat ‘acceptable
medical sourceif he or she has seen the individual more often than the treating source and has
provided better supporting evidence and a better explanation for his or her oplB&iR.06
03p, 2006 WL 2329939, at *5. Mr. Knibb had the only madteol relationship with plaintiff

consisting of more than one session — Mr. Knibb reported monthly sessions withfplaerti&

41n New York, a Licensed Master Social Worke not permitted to administer psychotherapy except under the
supervision of a Licensed Clinical Social Worker, psychologigtsgchiatrist. SeeLMSW License Requirements
Office of the Professions, N.Y. State Ed. Dep't, http:Awap.nysed.gov/profig/Imsw.htm (last updated Dec. 27,
2017).
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twelve-month period through the date of plaintiff’s final hearing, andidekly afterthat for

another year.

25. Mr. Knibb actually rendered two functional assessments, a “Psychiatric Report”
(Report in June 2016 just before plaintiff's fourth hearing, which the ALJ took into account,
and a “Psychiatric Residual Functional Capacity Report” (Repotdippleted in May 2017,
which was delivered to the Appeals Council by Queens Legal Services on behaihtfff jgifter
the ALJ decided it plaintiff was not disabled. Although tthweo reports arén many ways
substantially similar, there are a f@weints inReport lisuggests that plaintiff's condition

worsened over the year between thdReport | stated, in part:

22 year oldA[frican] A[merican] male mood depressed and angry about his
family situation. Speech clear and not pressured. Thqugbeéss is illogical,
thought content is angry not delusional but states that his gang members have
things against him. Mild cognitive impairment. Insight and judgment is impaired
due to lack of conscience regarding hurting others.

When asked to evaluate plaintiff's conditionmaintainirg social functioning, Mr. Knibb
checked “EXTREME” on a fivdevel scale of “NONE” to “EXTREME,” and commented that
“patient continues to have issues with impulse control and anger managementtff Riports a

fight at least two weeks agoHe also noted that plaintiff has “poor insight into his illness.”

26. The ALJ gave Report | only “some weight,” again emphasizing those points that in
my view werenot centralto whichof plaintiff's impairments compromised his RFC, litee has
not been treated in the emergency room for a mental disorder” and he “has not lived in a
community residence or other highly supportive living situation” (which | asslo®g not
include prison, where plaintiff spent approximately four months in the fall of 201#.ALJ
also discounted Report | because Mr. Knildbéatment of plaintiff was “sporadic.” This does

not make much sense to psece however sporadic the sessions, MibKrmad much more

16



exposure to plaintifthan did Dr. Jacques (who saw plaintiff only one time), the consulting
psychologist (whalsosaw plaintiffonly one time) or the consulting psychiatrisiwho never
saw plaintiffat all — and the ALJ gave the opinions of the last two doctors “great weight.

(These two evaluations are discussathier below.)

27. The response on Report | which the ALJ most emphasized was to the question,
“Does the patient have the ability to make occupational adjustth@nés] to understand, carry
out and remember instructions, to respond appropriately to a supervisor and cowmtiaamsl)e
customary pressures in a private work setting).” Mr. Knibb checked “yes.” Howeversdolla
donuts he made a mistake, that is, Mr. Knibb gave an answer he didn’t mean to give. The notion
that plaintiff couldrespond appropriately to supervisors and co-workers, and handle pressures in
a work setting, is contrary to th&EXTREME” limitation in saial functioning that Mr. Knibb
had checkeearlieron the same forpthe question for which included a descript&@octial
functioning refers to the capacity to interact appropriately and comatareffectively with

other individuals.” The two answers cannot be reconciled.

28. Mr. Knibb’s answer tahis “occupational adjustments” question in Report | is also
inconsistentvith his answers in Report I, prepared about one year later (which could also
suggest that plaintiff’'s condition worseneds to “Social functioning,” including the same
descriptoras Report I, Mr. Gibbs checked the highegtairment classification, wbh on this
guestionnaire was “marked” (only four levels were offered). He again contn&mber
impulse control. Frequent verbal altercations \p#ihent Frequent physical altercations with

others in the community.”

29. Other notations in Report Il agso significant. As to “Concentration,rpistence,

and pace,” Mr. Kniblzhecked “moderateaimpairment(third most severe out of four), and

17



commented that “client demonstrates an inability to stay on task during s€sgibissis
significantly worseftan his assessment for the samteria in Report I, in which Mr. Knibb
checked “mild” impairment (second least severe out of five). Alsgd@uestion whether
plaintiff's “psychiatric impairments caused him to experience or be expecteds luaw to
experience deterioration or decompensation in a work or work-like setting,”mbbl¢hecked
“yes” out of the “yes” or “no” options. He again noted plaintiff's “poor impulse cohéod

“inability to work with others for periods of time.”

30. The questionnaire also contained a number of specific workplace inquinasimggcl

these:

— Remember locations and worklike procedures

— Understand and remember very short and simple instructions
— Carry out very short and simple instructions

— Maintain concentration and attearti for extended periods

— Perform activities within a schedule

— Maintain regular attendance

— Be punctual witin customary tolerances

— Sustain ordinary routine without special supervision

— Work in coordination with or proximity to others without being unduly
distracted by them

— Complete normal workday and workweek without interruptions from
psychologically baseslymptoms

— Perform at a consisteptice without an unreasonable number and length
of rest periods

— Make simple workrelated decisions

— Accept instructiongnd respond appropriately to criticism from
supervisors

— Get along with coworkers or peers without unduly distracting them or
exhibiting behavioral extremes

— Interact appropriately with the public

18



— Respond appropriately to changes in a routine work setting

For eachof these, Mr. Kniblzheckedhat plaintiff “cannot satisfy this requirement on a-full
time, 40 hour week, basisexperience substantial loss of effective function in this area.” These
conclusions were based on plaintiff's “poor impulse control” and “h[istory] of aggme”that
“precludes client working with others for a 40 hour work week” and “borderline intdect
functioning” Mr. Knibb also commentethat plaintiff “needs substantial supervision from

parent. Patient is routinely hostti@vards redirection and directives.”

31. A fair reading of Mr. Knibb’s assessmentReport I, which is far more detailed
than Report I, is thaplaintiff’'s behavioral problems are so extreme that they would permeate
virtually every aspect of his performance in the workplace. Of course, | daniidhe ALJ for
failing to considetthis posteecision report But sin@ Mr. Knibb’s second report and plaintiff's
conduct at the four hearings would have t@besiderecn remand, thegire relevant to my

decison on review.

32. Most importantly, Report Il is fully consistent with the unavoidable conclusions
that must be drawn from the four heartr@nscripts. Those transcripts, had the ALJ consitier
them, could have provided an unusually deep view of the record from thefAk8hand

perspective.

33. Finally,there is not substantial evidence to supportdgheat weight” that the ALJ
afforded the opinions of the consulting examiner-psychologist, Dr. Toula Georgiou, and
consulting psychiatrist, Dr. P. Kennetlyalsh,for two reasons. First, those consulting doctors
did not have the benefit of whappears to be thaost probative original evidence in this record
—the hearing transcripts, the later school recadd,Mr. Knibb’s two reportéagain, at least to

the seond of Mr. Knibb’s reports, the ALJ cannot be faulted for this). Second, the risk of error
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in relying on consultants who examine a claimant only once — in Dr. KeniWetsh's case, not

even once 4s well established SeeMinsky v. Apfel, 65 F. Supp. 2d 124, 128 (2d Cir. 1999)

(“The general rule is that ‘the written reports of medical advisors who havensonp#y
examined the claimant deserve little weight in the overall evaluation ofldisalguoting

Vargas v. Sullivan, 898 F.2d 293, 295 (2d Cir. 1990) (collecting cases))).

34. Those risks, it seems to me, are greatly heightened when the impairments under
consideration are mental or psychological. The definition of disability does narteraqu
constant state of decompensation, and it would beuaihtfsa mentally or emotionally disturbed

person did not have many short periods in which they appear relatively undisturbed.

35. In determiningwhether to remand for another hearing or simply an award of
benefits, | recognize that the record has texteemelyone-sided to support the latter form of
relief. However, | see no way that trezordthat this recoraould support a finding of non-
disability. Haintiff has so little functional capacity he cannot even get through a hearing being
held for his benefit, let alone perform a job. Although Mr. Knibb’s opiimomoth his first and
second reports igot entitled to deference under the treating physician rule, he had the benefit of
seeing plaintiff over many sessions for at least two yeddis.opinion supported a finding of
marked limitations in plaintiff's ability both tateract with otherand to manage himself. His
opinion also supported a finding of an extreme limitation in plaintiff's ability to intevéh
others. Thats opinion was amply supged by plaintiff's school records, particularly the later
ones, the testimony of his mother, and by his interactions with the two ALJs over four hearings
The contrary opinions drs. Georgiou and Kennedwalsh by comparison, were based on a
single examination of plaintiff and no examination at all, respectively, and with®bénefit

most probativeecord evidence
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36. Of course, the award of benefits here is not going to address the deep emotional
and behavioral problems thalaintiff has. He is strongly anti-social and no one seems to be
getting him the therapy and training that might point him in amatinection But there is
nothing we can do about that in the context of this proceeding. All we can do is determine
whether he has suffent RFC to perform any kind of regular employment. Even granting the

ALJ’s restrictions, | think this record is overwhelming that he meets the standalidability.

37. Defendant’s motion for judgment on the pleadings [11] is DENIED. The case is
remanded for the determination of benefits only from theebdate ofune 6, 2012. The Clerk
is directed to enter judgment accordingly.

SO ORDERED.
Digitally signed by
Brian M. Cogan

U.S.D.J.

Dated: Brooklyn, New York
August 31, 2018
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