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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

JESSICA SZABO, a.k.a. JESSICA C NOT FOR PUBLICATION
GRAHAM,

Plaintiff,* MEMORANDUM & ORDER
17-MC-219(PKC)

- against -
LEGAL AID SOCIETY; COUNTY OF
RICHMOND; KAREN HAMBERLIN;
SAMANTHA SMALLS; DOE; NEW YORK
CITY CORRECTIONS; CITY OF
NEW YORK; STATE OF NEW YORK

Defendants.

PAMELA K. CHEN, United States District Judge:

This is the eleventh action that Plaintiff Jessica Szabo (a.k.a. Jessica C. Gediknh,l,
at ECF6 (listing her aliasphas filedin this courtsince October 2, 201% By order dated April
30, 2015, Plaintiff was permanently enjoined and restrained from filing aninrferna pauperis
actions in the United States District Court for the Eastern District of New York withrietit f
obtaining leavef the Court.SeeGraham v. Interpersonal DevelopmgNb. 15¢cv-459 (E.D.N.Y.

filed Jan. 28. 2015) (Dkts. 9, 10).

1 The Court notes that Plaintiff's use of the name “Jessica C. Szabo” appears to be an
attempt to circumvent the filing injunction to which she is subj&tte Court previously warned
Plaintiff against using this tacticSee Graham v. City ™ew York No. 16¢cv-3683 (E.D.N.Y.

July 20, 2016) (Dkt. 5)As an administrative matter, the Court hereby amends the caption of this
action to name Jessica C. Graham as an alias

2 The Court refers to the page numbers generated by the court’s ElectronicilDagse F
(“ECF”) system, and not the document’s internal pagination.

3 Plaintiff has initiated the following suits since October 2, 2014, many of which involve
child-custodyrelated disputesGraham v. QuirkNo. 14cv-5815 (E.D.N.Y. filed Oct. 2, 2014);
Graham v. YazdanNo. 14cv-6020 (E.D.N.Y. filed Oct. 10, 2014%raham v. RawleyNo. 14
cv-6022 (E.D.N.Y. filed Oct. 10, 2014%raham v. QuirkNo. 14cv-6676 (E.D.N.Y. filed Nov.
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On January 20, 2017, Plaintiff, who is presently detainetheaMid-Hudson Forensic
Psychiatric Center (“MiegHudson”),filed a letter requesting permission to file a new complaint,
along with her proposed complaifitkt. 1), an application to procead forma pauperisand a
prisoner authorization formThe Court grants Plaintiff's request to proceedorma pauperis
solkely for the purpose of this memorandum ander. For the reasons set forth beld®aintiff's
proposed complaint fails to state a claim upon which relief may be grahtedever, in an
abundance of caution, Plaintiff is granted an opportunity to amend her complaintet@ stat
cognizable claim related solely to her allegatiohan improper psychiatric examinatiam the
New York State Supreme Court, Kings County, which led to her involuntary commitment.

DISCUSSION

Under 42 U.S.C. § 1983 (“Section 1983P)Jaintiff brings this action against the City of
New York, the State of New York, the New York City Department of Corrections, “Doettor
of Mental Healththe LegalAid Society, and two of its attorney#lthough Plaintiff’'s proposed
complaint is far from a model of clarity, she refererides YorkCriminal Procedure LaBection

730, which establishes the procedures for determining compet®taintiff allegesinter alia,*

10, 2014);Graham v. DiStasioNo. 14cv-6677 (E.D.N.Y. filed Nov. 10, 2014)Graham v.
Criminal Court of the City oNew YorkNo. 15cv-337 (E.D.N.Y. filed Jan. 20, 2018kraham v.
Family Court of the State dew YorkNo. 15cv-419 (E.D.N.Y. filed Jan. 26, 2015graham v.
N.Y. Ctr. forinterpersonal Developmeniio. 15cv-459 (E.D.N.Y. filed Jan. 28, 2015jraham
v. RichmondUniversity MedicaHospital No. 15¢v-889 (E.D.N.Y. filed Feb. 17, 2015Kraham
v. City ofNew York No. 16¢cv-3683 (E.D.N.Y. filed June 28, 2016zabo v. New York State
Office of Mental HealtjNo. 17-cv-554(E.D.N.Y. filed January 22017). All of the actions hag
since been terminated exc&xaham v. QuirkNo. 14cv-5815, andsraham v City of New York
No. 16€v-3683, which remain open.

4 Plaintiff also allegethat she is falsely imprisoneshdhas been subjeamtito physical and
sexual assault, and to identity theft. However, she doedlageany facts as to who committed
suchassauli and theft against her where and when they occurre(BeeDkt. 1 at ECF 5.)To
the extent that these occurred at Middson which is located ilNew HamptonNew York, the
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that following a hearing in Kings Count@upreme Court, the court ordered a psychiatric
examination into her competengyPlairtiff appears to argue that the State court proceedings
violated her constitutional rights by subjecting her to an examination held in tttbarmeand
thenfailing to order a seconplsychiatricexamination of her before renderiagletermination on

her competenc§. She further alleges that she was improperly committed from June 2016 until
October2016, and again starting dftovember 15, 2016.(Dkt. 1 at ECF 5.)Plaintiff seeks for

this Court to: (1) bar Defendants from further examination of her;b@) Defendants from

proper venue is the United States District Court of the SoutherndDdtiNew York. The Court
alsonotes that Plaintiff’'s proposetbmplaint references a pending Secti®83 action in the
Southern District of New Yik, in which Plaintiff filed a Sectioh983 action alleging that her civil
rights were violatedluring herconfinement at MieHudson. See Szabo v. Midudson Forensic
Psychiatric CenterNo. 7:16ev-7293 (VB) (filed Sept. 19, 2016).

®>When a local criminal court is presented with a defendant who may be unfit to sthnd tri
the court must order an examination of the defendss®N.Y. Crim. Proc. Law § 730.30(1).
Under New York Criminal Procedure Law, an “incapacitated person” isetkfs “a defendant
who as a result of mental disease or defect lacks capacity to understand the myecagainst
him or to assist in his own defenseld. § 730.10(1). Upon a finding by the local court that a
defendant is an incapacitated pers8g;tion 730.40(1) requires the court to “issue a final or
temporary order of observation committing him to the custody of the [CommissionemtdlMe
Health] for care and treatment . for a period not to exceed ninety days from the date of the
order.” Id. 8 730.40(1). If the charge is for a misdemeanor, the ordest be a “final order of
observation;” if the accusatory instrument is a felony complaint, it must benadtary order,”
unless the district attorney consents to a final orter.

6 Article 9 of New York's MentalHygiene Law sets out the statecivil commitment
scheme.Article 9 provides thaa patient may be involuntarily committed to a psychiatric facility,
if she is: (1) in need of inpatient care that is “essential to [her] welf@y;tinable to understand
the need for such care and treatment,” and (3) poses “a substantial risk ddigteysic to herself
or others. N.Y. Mental Hygiene Law 88 9.01, 9.27. The patient can be admitted foetreatm
“upon the certificates of two examining physicians, accompanied by an applicatidmissesn.”

Id. 8 9.27. It is unclear whether Plainti§ two allegedcommitments between June 2016 and
November 2016verepursuant to New York Mental Hygiene Law.

"However, Plaintiff does not allege where she was committ®deDkt. 1.)
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illegally committing her”; (3prder Defendants tcse Jessica Szabo as Plaintiff's name rather than
Jessica Graham; and)) @ward$50,000,000 irmonetary damagegDkt. 1 at ECF 6.)

l. LEGAL STANDARD

A complaint must plead “enough facts to state a claim to relief that is plausiitdgace.”

Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)A claim is plausible “when the plaintiff
pleads factual content that allows the court to draw the reasonable inference thatritlardes
liable for the misconduct allegedMatson v. Bd. of Edu®31 F.3d 57, 63 (2d Cir. 2011) (quoting
Ashcroft v. Igbal556 U.S. 662, 678 (2009)). Although all allegations contained in the complaint
are assumed to be true, this tenet is “inapplicable to legal concluslghal;556 U.S. at 678In
reviewing apro secomplaint, the court must be mindful that a Plaintiff's pleadings should de hel
“to less stringent standards than formal pleadings drafted by latvyerekson v. Pardus551

U.S. 89, 94 (2007) (per curiam) (quotikgtelle v. Gamble429 U.S. 97106 (1976))seeHarris

v. Mills, 572 F.3d 66, 72 (2d Cir. 2009) (noting that even afteombly the court “remain|[s]
obligated to construe@o secomplaint liberally”).

Under 28 U.S.C. 8§ 1915A, a district court “shall review, before docketing sibleaor, in
any event, as soon as practicable after docketing, a complaint in a civil actionhnawirisoner
seeks redress from a governmental entity or employee of a governmental eR8tyJ:S.C.
81915A. Upon review, a district court shall dismiss a prisoner compamtspontaf the
complaint is “frivolous, malicious, or fails to state a claim upon which relaf be granted; or
seeks monetary relief from a defendant who is immune from such rétie§1915A(b)(1)Abbas
v. Dixon 480 F.3d 636, 639 (2d Cir. 2008ge als®8 U.S.C. § 1915(e)(2)(Ryequiring district
court to dismiss anin forma pauperisaction under sae circumstances as 28 U.S.C.

81915(A)(b)(1)). An action “is frivolous when either: (1) the factual contentions arerlglea
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baseless, such as when allegations are the product of delusmtesy; or (2) the claim Isased
on an indisputably meritless legal theonyRishar v. U.S.632 F. Appx. 50, 51 (2d Cir. 2016)
(summary order{quotingLivingston v. Adirondack Beverage C@41 F.3d 434, 437 (2d Cir.
1998)).

. SECTION 1983 CLAIM

Plaintiff's involuntary commitment claim is brought under Section 1983, which provides
a cause of action for anyonebgected to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws” by a person acting under color of Statd2aul.S.C.
§1983. “Section 1983 itself creates no substantive rights; it provides only a procedeadzdes
for the deprivation offederal]rights established elsewherelhomas v. Roa¢ci65 F.3d 137, 142
(2d Cir. 1999) To state a claim under Section 1983, “a plaintiff must allege that (1) therged
conduct was attributable at least in paratperson who was acting under color of state law and
(2) the conduct deprived the plaintiff of a right guaranteed under the Constitution afited U
States.” Snider v. Dylag188 F.3d 51, 53 (2d Cir. 199%eeVelez v. Levy401 F.3d 75, 84 (2d
Cir. 2005) (citingGomez v. Toledal46 US. 635, 640 (1980)).

Broadly construing Plaintiff's allegations, the Court infers that Plaisti€hallenging her
involuntary commitmentA Section1983 action premised upamvoluntary civil commitment for
a psychiatric evaluation raises two potential constitutional issues: thaaighe process under
the Fourteenth Amendmesge Rodriguez v. City Bew York 72 F.3d 1051, 1061 (2d Cir. 1995);
see alsdrozdik v. Cityof New YorkNo. 0:CV-3300, 2003 WL 36663%t *4 (S.D.NY. Feb.
20, 2003), an@ person’$-ourth Amendment right against unreasonable search and setaee.

Glass v. Mayas984 F.2d 55, 58 (2d Cir. 1993)jittelman v. @ty. of Rocklangd No. 07-CV-



6382,2013 WL 1248623, at *23 (S.D.N.Y. Mar. 26, 201Bloweverfor the reasons stated below,
Plaintiff has brought this suit agairistproper Defendant.

A. New York City Department of Corrections

The New York City Charter provides tHda]ll actions and proceedings for the recovery
of penalties for the violation of any law shall be brought in the name of the City of New Ybrk an
not in that of any agency, except where otherwise provided by law.” N.Y.C. Charter Ch. 17 § 396.
The New York Ciy Department of Correctia(“DOC”) is an agency of the City of New York
that lacksanindependent legal existence and is not a suable er8#g, e.g.McNeil v. City of
New York, NYPDNo. 13-€V-4579, 2013 WL 4761142, at *2 (E.D.N.Y. Sept. 3, 2013) (holding
that DOC and other “agencies of the City of New YpiKack independent legal existence and
are not suable entities'ampbell v. New York CityNo. 12 CV 2179, 2012 WL 3027925, at *2
(E.D.N.Y. July 23, 2013) (dismissing claims against DOC ongtioend that it is a neesuable
entity). Thus, any action alleging illegal or unconstitutional condiycthe DOCcan onlybe
brought against the City of New York.

B. The City of New York

While Plaintiff also asserteer claim against the City of New Yothe “City”), she fails
to sufficiently allege a cause of action against the.Gityorder to sustain a claim for relief under
Section1983 against a municipal defendant such as the City, Plaintiff must show tha@xiste
an officially adopted policyr custom that caused injury, and a direct causal connection between
that policy or custom and the deprivation of a constitutional rigtanell v. Deptof Social Servs.

436 U.S. 658, 694 (1978)pnes v. Town of EHaven 691 F.3d 72, 80 (2d Cir. 20Ll2Absent a

8 Although Plaintiff listed the County of Richmond as one ofdleéendantsthe Complaint
includesno allegationglirected to the county.
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showing of a custom, policy, or usage, a municipality cabedteld liable under Section 1983
the basis ofespondeat superidor the tort of its employeeConnick v. Thompso®63 U.S. 51
60 (2011) (“[U]nder 8§ 1983, local governments are responsible only for &vailllegal acts.’ . .
. They are not vicariously liable under 8§ 1983 for their employees’ actions.”).

“A policy or custom may be established by any of the following: (1) a formal policy
officially endorsed by the municipali (2) actions or decisions made by municipal officials with
decisionmaking authority; (3) a practice so persistent and widespread that itui@ssi custom
through which constructive notice is imposed upon policymakers; or (4) a failure by policgmake
to properly train or supervise their subordinates, such that the policymakers ekeleiberate
indifference’ to the rights of the plaintiff. Moran v.Cnty. of Suffolk No. 11Civ. 3704, 2015 WL
1321685 (E.D.N.Y. Mar. 24, 2015) (citirarker v.City of Long Beactb63 F. App’x 39 (2d Cir.
2014),as amendedApr. 21, 2014)failure totrain); Matusick v. Erie Cnty. Water Autir57 F.3d
31, 62 (2d Cir. 2014(widespread and persistent practiddinpes v. Albany Police Dép 520 F.
App’x 5, 7 (2dCir. 2013)(actions of policymakersBchnitter v. City of Rochesté&56 F. App’x
5, 8 (2d Cir. 2014ffailureto train or supervise)Missel v. Cnty. of Monro@&51 F. App’x 543,
545 (2d Cir. 2009jformal policy and act of a person with policymaking authority for the
municipality)). Here, Plaintiff faitto allege any facts to shawat she has a claim against the City
of New York. See Meehan v. Kenvill&55 F. Apfx 116, 117 (2d Cir. 2014) (summary order)
(claim against municipal entity was properly dismissed under 28 U.S.C. § 1915 fore'fal
plausibly allege that any constitutional violation resulted from a custoncypmlipractice of the
municipality”). Accordingly, Plaintiff is denied permission to file this complagdiast the City

of New York.



C. The State of New York

The Eleventh Amendmemhmunity shields the State from any federal lawsuit against it

“in its own name regardless of the relief soughtfean “[it] has waived its Eleventh Amendment
immunity or Congress has overridden iKentucky v. Graham473 U.S. 159, 167 n. 14985).

“It is axiomatic that the State has not agreed to waive, nor has Congress iriteadedide, the
State’s immunityfrom being sued in federal court based on Section 198&llace v. New York

40 F. Supp. 3d 278, 304 (E.D.N.Y. 201diting Quern v. Jordan440 U.S. 332, 34(1979) and
Trotman v. Palisades Interstate Park CompBB7 F.2d 35, 39 (2d Cir. 1977)). ®hlPlaintiff is
barred from suing the State of New York.

D. The Legal Aid Society and its Attorneys

The Legal Aid Society and its attorneys, Samantha Sifi&lnalls”) and Karen Hamberlin
(“Hamberlin”), are not &ateactors amenable to suit under Sectl®83. See Caroselli v. Curgi
371 F. Appx. 199, 201 (2d Cir. 201@summary orderjholding that neither thhlew York State
Legal Aid Societynor one of its attorneys was tag actor amenable to suit under Section 1983);
Brown v. Legal Aid Societ367 F. Appx. 215, 216 (2d Cir. 201@ummary order{holding that
a “public defender does not act under colortefeslaw when performing a lawyer’s traditional
functions as counsel to a defendant in a criminal procekduitation and quotation marks
omitted)). Accordingly, Plaintiffhas incorrectlyiled this complaint against the Legal Aid Society
and attorneys Smalls and Hamberlin.

Furthermore!Ji]t is well settledin this Circuit that personal involvement of defendants in
alleged constitutional eprivations is a prerequisite to an award of damages under § 1983.”
Spavone v. New York State Dept. of C8arvs, 719 F.3d 127, 135 (2d Cir. 2013) (quotidglon
v. Coughlin 58 F.3d 865, 873 (2d Cir. 1995)). Plaintiff's proposed complaint doesclude
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any factual allegations to sufficiently link any acts or omissiorthéiegal Aid Society, Smalls,
or Hamberlinto the allegedonstitutionaliolation relating toher psychiatric examination.

E. Director of Mental Health

Plaintiff's proposedomplaint containso factual allegations against John or Jane Doe, the
Director of Mental Health, and it is uncledn what orgardation Plaintiff is referring
Accordingly, even liberally construed, the proposed compiailstto allege sufficient fas to link
any acts or omissions by the John or Jane Dioector of Mental Healthto anyviolation of
Plaintiff's constitutional rights.

1. LEAVE TO AMEND

Plaintiff appears to allege that her involuntary commitingas imposed iwiolation of
State procedures and thdeprived her of constitutionally protected interé8tsAccordingly,
Plaintiff is granted thirty (30) days from the date of this order to submit an ameowhpiamt
solely regarding her allegations of involuntary comment stemming from the Kings County
court proceedings.

In order to bring a due process claim pursuanSéation 1983 Plaintiff must name

individual defendants who could be held personally liable for the alleged deprivation of her

® The only allegation in the Complaint relating to an organizasdahat “[t]he Plaintiff
was improperly examined by a Psychiatrist and a Psychologist at Supreme Court iryriBrookl
County without an Order of examination.” (DkaLECF 5.)

10 The Court notes thatftar filing the instant action, Plaintiff filed habeaspetition
pursuant to 28 U.S.C. § 2241 challenging her commitment aHJdabson.See Szabo Wew York
StateOffice of Mental HealthNo.17-cv-554. To the extent Plaintiff is challenging her continuing
commitment at MieHudson, the proper venue for that claim is in the Southern District of New
York. However, if Plaintiff is claiming that she was subjected to an unconstaltompetency
or commitment examination or proceeding in Kings County Supreme Court, venue foaitiat cl
might be in this district, provided Plaintiff can adequately state a Se@8$hclaim on that basis
in her amended complaint.



constitutional righd. Even if Plaintiff does not know the full names of the individuals whe
alleges violated herights, she may designate “John or Jane Doe” defendants by providing
identifying information, such as physical descriptions, where they are employed, avlé #each
played n the alleged deprivation of heights. FurthermorePlaintiff must state whether the
criminal and/or commitment proceediniys Kings CountySupreme Courgire still pending*!
Where available, she should provide copies of the legalrdents related to the proceedings.

CONCLUSION

Accordingly, Plaintiff is granted thirty (30) dayseave from the date of this Order tcefil
an amended complaint. h& Clerk of Court is directed to assign this action a new docdket
number and administratively clogeetinstant miscellaneous actiofThe Court’s order barring
Plaintiff from filing futurein forma pauperi€omplaints without first seeking the Court’s leave
remains in effect. The Clerk of Court is directed totwen, without filing and without judicial
order,any futurein forma pauperi€omplaint submitted by Plaintiff that does not complyhwite
Court’s filing injunction Finally, the Court certifies pursuant to 28 U.S.C. § 1915 (a)(3) that any
appeal from this order would not be taken in good faith and thelieféoema pauperistatus is

denied for the purpose of an appe@bppedge v. United State369 U.S. 438, 444-45 (1962).

1 To the extent that Plaintiff alleges that her federal rights are being violated ieatimm
with a pending state criminal proceedings and seeks injunctive relief, abstentios Ggurtis
appropriate. SeeGraham v. Crim. Ct. of the City &few York No. 15 CV 00337, 2015 WL
427981, at *2 (E.D.N.Y. Feb. 2, 201&)iscussingrounger v. Harris401 U.S. 37, 4344 (1971)
and stating that “absent extraordinary circumstances, this Court musnabstai exercising
jurisdiction over plaintiff's federal claimsvhere doing so would intrude into ongoing state
criminal proceedingg’
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The Clerk of Court is directed to mail a copy of this order to Plaintiff at badkHvdson
Forensic Psychiatric Center and the Rose M. Singer Center at Rikers Islang, Riaintiff’s
identification number.

SO ORDERED.
/sl Pamela K. Chen

Pamela K. Chen
United States District Judge

Dated: April 19, 2017
Brooklyn, New York
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