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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_______________________________________________________ X
DIANNE NELSON-CHARLES,
NOT FOR PUBLICATION
Plaintiff,
M EM ORANDUM & ORDER
- against - 19-CV-1616(PKC) (PK)
U.S. DEPARTMENT OF EDUCATION
Defendant.
_______________________________________________________ X

PAMELA K. CHEN, United States District Judge:

OnMarch 18, 2019, Bintiff Dianne NelsorCharles (“Plaintiff’) fled this pro seaction
against the United States Department of EducatPDOE” or “Defendant] aleging that her
wages were beingvrongfully garnished in order to repay hiederal student loans. Plaintiff’s
application to proceeth forma pauperiss granted pursuartb 28 U.S.C. 8§ 1915For the reasons
that follow, thecomplaint is dismissed.

BACKGROUND

Plaintiff initiated this action bycompleting a fillable form complaint (See generally
Complaint (“Compl.”), Dkt. 1.)In the complaint,Plaintiff stateshat shepreviously attended two
educational institutionsthe Robert Fiance Cosmetology School (‘RFCS”) ardAdan Schoal
(Id. at ECF 4.) Whie at RFCSPlintiff wastold that she was applying for a $10,apant but
she learnedfter RFCS went bankruphatthe “grant” was actually lman (Id.) She also received
a$16,000 loanat the Allan School (Id.) In light of her loan amounts, Plaintiff statek,don’t

understand why the ballanceid being garnished is over $88,000. . | am wrongfully being

1 Citations to “ECF” refer to thpagination generated by the Courts CM/ECF docketing
system and not the document’s internal pagination.
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garnished and would like for this 8TOPASAP. | can not[sic| care for myself or my chidren.”
(Id. at ECF4, 6.)

Plaintiff attaches a “Final Notice of Wage Garnigimin for Debt Owed to U.S.
Government” from Defendantdated Septaber 4, 2018 (Id. at ECF 7.) According to the Final
Notice, the principal balance ®faintiff's loans is $68,683.70, with additional interest and f&fes
$17,411.83. 1¢.) Combined, the total balance owed$88,947.71. I(l.) The Final Notice
indicates that Plaintiff did not respondo a previous Notice of Proposed Wage Garnishnsemit
by Defendant (Id.) The prior notice statel that Defendant would begin orderingPlaintiff’s
employer to withhold 15% of her disposable pay untl the balavese paid. (Id.) It further
informed Plaintiff that “[she] may stil exercise the right to contest this actias cited in
[Defendaris] original Notice of Proposed Wage Garnishnien(ld.) On September 11, 2018,
Plaintiffs employer, Selfhelp Communityservices, Inc. (“Selfhelp)) sent a letter to Plaintiff
informing her that it had received an Income Executidotice from Defendant (Id. at ECF 9.)

In accord with the Income Execution Noti&elfhelp’s letter informed Plaintiff thait would begin
withholding part of hermpayon September 21, 2018ld.)
STANDARD OF REVIEW

Pursuant to then forma pauperisstatute, this Court must dismiss a case if the Court
determines that the complaint “(i) is frivolous orioials; (i) fails to state a clairon which relief
may be granted; or (i) seeks monetary relief frardefendant who is immune from such relief.”
28 U.S.C. §1915(e)(2)(B). To avoid dismissal, a complaint must pleaddle facts to state a
claim to relief that is plausible on its fateBell Atl. Corp. v. Twomb)\b50 U.S. 544, 570 (2007).
A claim wil be considered plausible on its facehém the plaintiff pleads factual content that

allows the [CJourt to draw the reasonable inferetita the defendant is liable for the misconduct



aleged.” Ashcroft v.Ilgbgl556 U.S. 662, 678 (2009).nd dthough “detailed factual allegations”
are not required, a complaint is insufficient ttesta claim “if it tenders ‘naked assertion[s] diev
of ‘further factual enhancement.”ld. (quoting Twombly 550 U.S. at 557).

At the same time,efleral courts giveéextra leeway to pro seplaintiffs. In re Sims534
F.3d 117, 133 (2d Cir. 2008)\Whendetermining the sufficiency of apro secomplaint the Court
must look for thestrongest argumentthat the complaintsuggests. Erickson v. Pardus$51 U.S.
89, 94 (2007)Sealed Plaintiff v. Sealed DefendabB,7 F.3d 185, 191-93 (2d Cir. 2008j.this
liberal reading of the complaint “gives any indicatidwatta valid claim might be stated,” the (o
must give the plaintiff an opportunity tamend the complaint.Cuoco v. Moritsugu222 F.3d 99,
112 (2d Cir. 2000).

DISCUSSION

Plaintiff admits that she took out student loans that shenbiasepaid, but shdoes not
think that she owes as muchths government claims(Compl. at ECF 4.)Her lawsuit asks the
Court to stopDefendant an agency of the United States government, fromsbarg her wages.
(Id. at ECF 6.)This Court cannot grant the injunctive relief she seek

“Absent a waiver, sa@reign immunity shields thd ederal[gJovernment and its agencies
from suit” Binder & Binder, P.C. v. Colvin818 F.3d 66, 70 (2d Cir. 2016) (quotii€DIC v.
Meyer,510 U.S. 471, 47%1994)). fW]aivers of sovereign immunity must hénequivocally
expressedin statutory text, and cannot simply be impliedAdeleke v. United State355 F.3d
144, 150 (2d Cir. 2004) (quotingnited States v. Nordic Village, In&03 U.S. 30, 33 (1992)).

The Higher Education AGtHEA”), 20 U.S.C. § 100 et. seq.waives sovereign immunity
for certain claims against DOIelated to the enforcement of federal student loavigions but

it specifically limits federal courts’authority by prohibiting the issuance of afattachment,



injunction, garnishment, or otheimilar process againstthe Secretary of DOE 20 U.S.C. §

1082a)(2) The prohibition on injunctive reliefdoes not apply, howeveif the Secretary has
exceededher statutory authority SeeJones v. U.S. Depof Educ, No. 09CV-88 (BSJ),2010

WL 10092765 at *7 (S.D.N.Y. Feb. 1, 2010) (ctin§habtai v. U.S. Dep’'t of EdydNo. 02-CV-

8437 (LAP), 2003 WL 21983025, at *7 (S.D.N.Y. Aug. 20, 2003)).

The HEA clearly provides that DOE may garnish the wages ohdiidual who has
stopped repaying student debt, as long as the proper procedures arel.folbee?20 U.S.C. §
1095a see alsoJones v. U.S. Dépof Educ, No. 08CV-4404 (JS), 2010 WL 2710624, at *3
(E.D.N.Y. July 6, 2010)“DOE had every statutory right to garni$the plaintiffs] wages and
offset his student loan debt from his Social Sgcusenefits” (ctting, inter alia, 20 U.S.C. §
1095a)). Thus, if Defendantfollows the properstatutory procedures in garnishing a deéulilt
borrower’'s wages, federal courts may not enjpiiom garnishment.

The HEA sets out the proper procedure for garnishmefthen a borrowestopsrepaying
her student loanghe governments required to give the borrowevritten notice ofts intent to
garnish lrwages 20 U.S.C. 8§ 1095a)(2). Thewritten notice must explain howhe borrower
may request a hearing $he wantdo challenge the existence or amount of the detbittae terms
of repayment 20 U.S.C. § 1095a)(2) (5). The HEA's procedure satisfieddue process.See
Gaddy v. U.S. Dep't of EdydNo. 08CV-573 OLI) (LB), 2010 WL 1049576, at *4 (E.D.N.Y.
Mar. 22, 2010).

Here Paintiff has notclaimed thatDefendantfailed to follow the proceduresstablished
by the HEA in 20 U.S.C. 8§ 1095&Ilaintiff hasnot providel the original Notice of Proposed Wage
Garnishment but the attachedSeptember 4, 201Bnal Notice states thdDefendant previously

sent a Notice of Proposed Wage GarnishnierPlaintiff and thatshedid not respond.(Compl.



at ECF 7.) Thusit appears thaPlaintiff received the required notice ahdd armopportunity to
respond. Mese notices would Isefficient to satisfy the requirements thie HEA? See20 U.S.C.
8 1095a(a)(2) Because Defendanhppears to have properly initiated ggtiment proceedings
against Plaintiff there is no basis for this Court to stip garnishment of Plaintiff's wage<Cf.
Gaddy 2010 WL 1049576, at *4. Accordingly,laintiff's request for injunctive relieto stop the
garnishment of her wages herebydenied.

It is not too late foPlaintiff to challenge the amount of the ddiytrequesting a hearing
The Final Notice of Wage Garnishmenexplains that she can stil follow the instructionsthe
original Notice of Proposed Wage Garnishmant request a hearing to challenge the amount of
the debt.(Compl. at ECF 7.)If Plaintiff requests a hearing anlisagrees with thénal decision
after the hearing she maythen fle a complaint in federal district cougursuant tothe
Administrative ProcedureAct ("APA”). SeeSanon vDep't of Higher Edug. No. 06CV-4928
(SLT) (LB), 2010 WL 1049264, at *4 (E.D.N.Y. Mar. 18, 2010) (finding thagira seplaintiff
may seek injunctive relief from garnishment by DO#er the APA)see alsd.ipkin v.U.S. Sec.
& Exch. Comm’n468 F. Supp2d 614, 621 (S.D.N.Y2006) (finding that the APA provides a
imited waiver of sovereign immunity for “suits semkinonmonetary relief against agencies and
officers of the United States”).However, for such a suiinder the APA to be viable, Plaintiff

would have to alege facts showing thhe DOE's decisionwas “arbitrary capricious an abuse

2If Plaintiff did not receive theriginal Notice of Proposed Wage Garnishment, then she
is entitled to request itDefendaris failure to provide itmight then be grounds for a due process
claim in federal court. If Plaintiff never received the original Notice of Propdsé/age
Garnishment, she may move to reopen this caseDafwhdantwil have a chance to respoiy
presenting evidence that the Notice was sent.



of discretion, or otherwise not in accordance vah{] . . . [or] is unsupported by substantial
evidence. 5 U.S.C. § 706(2)(A)(E); see alsdSanon 2010 WL 1049264, at *a.
CONCLUSION
For the reasonstated the complaint is dismissed The Court certifies pursuant to 28

U.S.C. 8§ 1915(a)(3) that any appeal would not be taken in good daith therefore in forma
pauperisstatus is denied for purpose of an app&sde Coppedge v. United Statgs9 U.S. 438,
444-45 (1962).The Clerk of Courtis respectfully directed tenterjudgment and closethis case

SO ORDERED.

/s/ Pamela K. Chen

Pamela K. Chen
United States District Judge

Dated: April 16, 2019
Brooklyn, New York

8 Because the complaint in this action, even liberalipstoed, does not “gije any
indication that a vald claim might be stated,” @eurt denies Plaintiff leave to amend the
complaint. Cuocq 222 F.3d at 112.



