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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OMNEW YORK
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MEMORANDUM & ORDER
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JOHN C. WHITE, JR. and
WHITE INVESTMENT REALTY, LP,
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APPEARANCES:

Esseks Hefter & Ange) LLP
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108 East Main Street
Riverhead, NY 11901
By:  Nica B. Strunk

Berg & Androphy
Attorneys for Plaintifé
230 Park Avenue, Suite 1000
New York, NY 10169
McDermott, Will & Emery, LLP
Attorneys for Defendants
340 Madison Avenue
New York, NY 10173
By:  Daniel N. Jocelyn
Monica S. Asher
HURLEY, Senior District Judge:
This Memorandum and Order addresses two matters pending before the Court: (1)
the Report and RecommendatiorMdgistrate Judgé. Kathleen Tomlinson, which

recommends thdhe Court deny plaintiffs’ motion for approximately $4.3 million in

attaney’s feeqseedocket no. 382), and (2) plaintiffs’ motion for reconsideration of the
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Court’s September 30, 2011 Order adopting a separate Report and Recommendation in
which plaintiffs’ motion to amend was granted in part and denied in pagti¢cket nos.
381, 391). For the reasons stated below, the Court adopts the Report and
Recommendation and denies plaintiffs’ motion for reconsideration.

As the details of the dispute underlying this case are recounted in numerous
Orders and Reports issued throughout thessoaf this litigationfamiliarity with the

factual and procedural history of this action is assumed for present purposes.

.  APPLICATION FOR ATTORNEY’S FEES

Plaintiffs’ underlying motion seeks $4.3 million in attorney’s fees arising from
what plaintifs characterizeas defendants’ “contumacious conduct” manifested in the
form of the “outright, knowing and sworn falsehoods” of defendants. (Ps’ Obj. at 9.)

In her Report and Recommendation (hereinafter “Fees Repautiye Tomlinson
took care to determefirst whetherplaintiffs’ motion implicated federal procedural law
or substantive state lanSéeFees Report at-9.) As this case is premised on diversity
jurisdiction, the Court applies New York state law to substantive matters aardlftzav
to procedural mattersSee Erie Railroad Co. v. Tompkird®4 U.S. 64 (1938kee also
Alyeska Pipeline Serv. Co. v. Wilderness S&21 U.S. 240, 259 n.31 (1975)(“[W]hen a
federal court sits in a diversity case, . . . state law denying the rigttoey’'sfeesor
giving a right thereto, which reflects a substantial policy of the state,dsheul
followed.”)(internal quotes omitted).

Judge Tomlinsomltimately determined that plaintiffs’ application should be

evaluated'solely pursuant to the inherent powers afforded to federalbd(ifees



Report at 5.) This conclusion was reached for two reasons. First, the Repartiesncl
thatthe “difference between federal and New York practice in awarding attorfieegs
as asanction against litigation in bad faith is not substanti&eegReport at 8 (quoting
Republic of Cape Verde v. A&A Partngd® F.R.D. 14, 21 n.12 (S.D.N.Y. 1980).)
Thereforethe policyconcernsinderlying theErie Doctrinefall away because,
“[iInsubstantial or trivial variations between state and federal practice are mptdike
raise the sort of equal protection problems which troubled the [Supreme Cdtet]eti
(Report at 8 (quotingepublic of Cape Verde v. A&A Partngg® F.R.D. 14, 21 n.12
(S.D.N.Y. 1980))see Chambers v. Nasco, Ifs01 U.S. 32, 52 (1991)(THeie
Doctrine applies “[o]nly when there is a conflict between statdfederal substantive
law.”).

Second, Judge Tomlins@xaminedhe New Yorkstate casesited by plaintiffs
in support of their position that state law should apply, and determined tlaistsdid
not evince a substantive state policy that should trarfigaleral court’snherent power to
impose attorney’s feed-¢esReport at 7.TheseNew York casesprimaily Park S.
Assocs. v. Essebagb1 N.Y.S.2d 345 (N.Y. Civ. Ct. 1982) a@GtheckMate Industries,
Inc. v. Say Assocsl04 A.D.2d 392 (2d Dep’t 1984)ecognize an exception to the
American Rule on attorney’s fees wharparty ac “contumaciously” om bad faith In
her analysis of these cases, Judge Tomlinson examined the citedti@stiiod rationale
for this exception, and concluded that both “involved theigattn of ‘judicial

authority.” (Fees Report at)9see e.g., Chamber$01 U.S. at 5% [F]ee-shifting here

! Plaintiffs and Judge Tomlinson both cite, without discussion, a third New daseCFJ Assocsof New
York, Inc. v. Hanson Industrie®94 A.D.2d772(3d Dep’'t 2002). However, that decisiorerely cites the
general rule iPark S. and CheeMatewithout further analysis. The Court will therefore not examimne th
third case here. For similar reasons, the Court will also not addresshadase ited by plaintiffs, but not
analyzed in the Fees Report, naméigidus v. Eisenberdl23 A.D.2d 174 (2d Dep’t 1986).
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is not a matter of substantive remedy, but of vindicating judicial authoritigeyson v.
Cinque & Cinque, P.C221 F.3d 71, 78 (2d Cir. 2000)(“The Court has inherent power to
sancton parties and their attorneys, a power bdrthe practical necessity that courts be
able tomanage their own affairs so as to achieve the orderly and expeditious thgposit
of cases.’(internal quotation nr&s omitted)

Plaintiffs argue in their objectiaio the Fees Repottat Judge Tomlinson erred
in determining that the Court should apply federal procedural law to their application.
Theystatethat by doing so, and by subsequently recommending a total denial of their
motion, the Court deprived them of the opportunitpriesent evidence of a substantial
damages remedy “at trial.P(s. Obj., docket no. 382, af) 3ln essence, plaintiffs urge
that it is error to conclude that the state law remedy advanced here is anatagous t
federal district court’s inherent powerdward attorney’s fee® maintain discipline and
decorumamong litigants They contencthat theformer is a substantive “element[pf
damages,” whereas the latter is a federal procedural reifhe¢dst 4.) Therefore,
plaintiffs argue, the Court is obh¢ed under th&rie Doctrine to recognize and apply this

purportedlysubstantive stataw.

a. Substantive vs. Procedural Matters
Application of theErie Doctrine requires that courts distinguish between what
constitutes a substantive matter and what dommssa procedural one. Where such a
delineation is not sektvident, courts ofteamploythe “outcome determinative” test.
See, e.gChambers501 U.S. at 52Hanna v. Plumer380 U.S. 460, 468 (1965). The

operative question under this test is whether the disposition of an issue is “tied to the



outcome ofitigation.” SeeChambers501 U.S. at 53. Aeoutcomedeterminatie test
should beappliedwith “reference to the twin aims of tBgie rule: discouragement of
forum-shopping and avoidance of inequitable administration of the lddesha 380
U.S.at 468. In essencea court should questiomvhetherapplication of the [state] rule
would make so important a difference to the charamteesult of the litigation that
failure to enforce it would unfairly discriminate against the citizens of tharf@tate, or
whether application of the rule would have so important an effect upon the fortunes of
one or both of the litigants that failure to enforce it would be likebatgse a plaintiff to
choose the federal courtd. at 468 n.9.

Generally, “[tlhe awarding of attorneys’ fees in diversity cases .gavsrned by
state law."Grand Union Co. v. Cord Meyer Dev. C@61 F.2d 141, 147 (2d Cir. 1985).
Thereforeas noted abovéin an ordinary diversity case where the state law does not run
counter to a valid federal statute or rule of court, and usually it will not, statdelaying
the right to attorney’s fees or giving a right theretbich reflects a substantial policy of
the state, should be followedAlyeska421 U.S. at 260, n.3titation omitted).In New
York, attorney fees are largely denied in the absence of an agreement beengzati¢ls
or a statute authorizing such award.See, e.g., Buffalo v. J. W. Clement,@8.N.Y.2d
241, 262-63, 269 N.E.2d 895 (1971).

Here, paintiffs do not cite to an intrgarty agreement or a state statute that would
entitle them to fees in this case. Rather, they argue that state decisioaestdbiishes a
sulstantive state policy favorirthe award of attorney feestinis instance In support,
they rely primarily on two New York cases cited ahdvheckMate 104 A.D.2d 392,

andPark South451 N.Y.S.2d 345Plaintiffs further argue that this right to attorney’s



fees is “an element of delay damages,” (Ps’ Mot. at 3), presumably impihanthe
award of attorney’s fees is necessarily tied to the outcome of the litigattbtherefore
substantive.

Howeverthe argument that the subjeemedy issubstantive is not supported by
either case In the first of these two casé&rk South451 N.Y.S.2d 345, the court found
that thelandlord’s holdover petition had “been undertaken in bad faith” on the basis of a
“clearly insufficient and improper notice [to curePark South451 N.Y.S.2chat 347.
Notably, while the prevailing tenanvasheld not to be entitled to attorney’s fees under
the feeshifting statute that would normally apply in such proceedisgg\.Y. Real
Prop. Law § 234, sheas nevertheless entitled to fees pursuant to “certain limited
exceptions” to the American Rule “for example where his opponent has acted in bad
faith.” Id. at 346 (citing Hall v. Cole 412 U.S. 1 (1973.

As examples of conduct warranting such an award? #nke Soutrcourtlisted
the “filing of an unwarranted motion to hold an opponent in contempt,vehatious
seeking of a preliminary injunction without cause,” and the “use of dilatorgsactistal
litigation.” Id. at 346-47(citations omitted) Each of these examples of a party acting in
“bad faith” implicatesabuses of the litigation process itself. None are inherent to the
underlying claim, nor are theyecessarilyied to the outcome of tHaigation. As the
Supreme Court held i@hambers“the imposition of sanctions under the Hadh
exception depends not on which party wins the lawsuit, but on how the parties conduct
themselves during the litigation. 501 U.S. at 5Brié guarantees ktigant that if he
takes his state law cause of action to federal court, and abides by the rulesaiithat

the result in his case will be the same as if he had brought it in state caloés hot



allow him to waste the court’s time and resouneéh cantankerous conduct, even in the
unlikely event a state court would allow him to do dd."at 53. Given that the rule
invoked inPark Southaddresses the behavior of litigants during the course of litigation,
it is difficult to credit plaintifE’ assertion here that it is borne of a substantive right
independent of a court’s inherent power to sanction partiesu@r ircourt conducta
decidedly procedural remedy.

In the second cas€heckMate the court held that attorney’s fees “may be
awaded as part dplaintiff's] damages only upon a finding that defendant has
contumaciously deprived plaintiff of a clear legal entitlement, forcing the latterthe
expense of rescuing itself through legal actid@4 A.D.2d at 39%citing Park South
451 N.Y.S.2d at 346 Plaintiffs appear to have seized upon the referenChactkMate
to attorney’s fees as a “part of damages,” to advancedtgimenthatthe impositiornof
sanctions for certain “contumacious” conduct by a party embodies arsidigtate
policy. (Pls.” Obj. at 7.)

Although theCheckMate casedoesrefer to attorney’s fees gart of the parties’
“damages,plaintiffs provide no authority requiring the Court to equate damages with
substantive remediedaintiffs claim that the authority to award attorney’s fees in this
instance “was expressly formulated in service of the court’s equitable poawatd
appropriate damages to make an injured party whole for breach of contract.Ofj! at
7.) This isa rather peculiar argument considering that generally in New York “in a breach
of contract case, a prevailing party may not collect attorneys’ fees fronotipeevailing
party unless such award is authorized by agreement between the partiespistatute

rule.” TAG 380, LLC v. ComMet 380, In¢0 N.Y.3d 507, 515, 890 N.E.2d 195 (2008)



The facts set forth in th@éheckMate case are too sparse to allow this Court to
draw helpful analogies to the present case. How@&heckMate cites and quoteBark
Southas the legal basia state lawfor such an award. The behavior found so
reprehensiblén Park Southwas the filing of a p&ion based on patently deficient
notice to cure. As a matter of comparison, prosecuting a claim under such a frivolous
pleading would clearly bganctionable in federaourt under Rule 1keeFed. R. Civ. P.
11(b)(2)— a remedythat isunquestionably procedural in nature.

As plaintiffs point out, howeveheckMatealso relies ovaughn v. Atkinsgn
369 U.S. 527 (19625 maritime case. There, the Court awarded attorney’s fees where
the defendant’s “recalcitrance” in addressing plaintiff's claims, forcedturnire a
lawyer and go to court to get what was plainly owed to him undertt@atvsire centuries
old.” Id. at531. The facts of this case do offer some inferences regarding the substantive
nature of the award of attorney’s fees that may favor plaintiffs’ argumeétawever, the
Supreme Court, in a case decided befineckMate, definitively characterized the
award inVaughnaspremised on the webstablished exception to the American Rule
where there is evidence tifad faith or oppressive litigation practiceg\fyeska 421
U.S. at 275. As noted above, this “bad-faith” exception is procedural and not outcome-
determinative for purposes of &nie analysisSeeChambers501 U.S. at 53.

To put an even finer point on the nature of the remedy awardékeickMate,
the final case cited thereinlis ReBoston and Providence R.R. Cqorp01 F.2d 545
(1974). In that case, the First Circuit considered the propriety of attorney fofefiling
a “vexatious and groundless motiorid. at 547. In other words, sanctions were imposed

strictly to address a party’s conduct during litigation. The decisiaméysisrestsalmost



exclusively on the court’s inherent authority to impose “sanctions” “when a lpasty
acted ‘in bad faith, vexatiously, wantonly, or for oppressive reasddsat 549 (citing
Hall v. Cole 412 U.S. 1, 5 (1973)).

Lastly, plaintiffs’ two cited authoritesfor their assertion that it is “widely
recognized” that the allowance of attorney’s fees is substantive is si@toghe
present caseFor example, the awt in Bristol Tech., Inc. v. Microsoft Corpl27 F.

Supp. 2d 64 (D. Conn. 20Q@warded fees in a diversity case based provision ina
Connecticut statutelikewise, e court inWoods Masonry, Inc. v. Monumental Gen.
Cas. Ins. Cq.198 F. Supp. 2d 1016 (N.D. lowa 2002), did the same, based sokaty on
Arkansas statute.

In sum,CheckMate,as withPark Southrelies on decisional authority premised
on the “bad faith” exceptigrand the Court’s inherent pow#o impose silence, respect,
and decorum, in their presence, and submission to their lawful mandzitesibers501
U.S. at 43.Feeshifting in thatcontextis “not a matter ofubstantive remedy, bat
vindicating judicial authority.’ld. at 5. TheseNew York casesherefore do nananifest
the substantial state policyged by plaintiffs. Judge Tomlinson was therefaeext in
her decision to analyze the femstion “solely pursuant to the inherent powers afforded

to federal courts.” (Report at 5.)

b. Lack of Substantial Difference
The Court also agrees with Judge Tomlinson’s assessment tEaietDoctrine
iS not an issue in this case because there is no substantial difference betwesmn the N

York and federal courts’ practice of awarding attorney’s fees. (Reportatd@)d



Republic of Cape Verde v. A&A Partngd® F.R.D. 14, 20, n.12 (1980)(“In this case
there is nderie problem because the difference between federal and New York practice
in awarding attorney/ fees as a sanction against litigation in bad faith is not substantial
and because a federal court, even when it sits in a diversity case, can exeirtszant
power to sanction those who abuse its procese8;also id(“[U]nless the variation
between state and federal praciesubstantial a federal diversity court need not apply
theHannaanalysis to determine which practice to follow.”)

In their objections to the Report, plaintiffs argue that the difference bethveen t
two practices is significant, and that not applyingestaw has resulted in substantial
prejudice to their right to recovery. Specifically, plaintiffs urge thabloking solely to
federal law, the Court has deprived them of the “opportunity to present their proof at
trial.” (Pls.” Obj. at 3.) The thrust of this assertion dovetails with their argument, dutline
above, that state law recognizes attorney’s fees as an “element of dar(faged.)
Plaintiffs appear to argue that becauseithesmatter of damages, they should be
permitted td'present evidence of attorney’s fees as an element of delay damages at the
trial.” (Id. at 4.) Judge Tomlinson’s error, they argue, was in “dismissing Plaintiffs’
attorneys’ fees claims without affording them a hearing at which to prisant
evidencé€. (Pls.’ Obj. at 4.)

A similar argument was rejected by a separate Report and Recommendation
issued by Judge Tomlinson on February 23, 28g&&docket no. 381), whictvas later
adopted by this CourtSéeOrder dated 9/30/11 (“Amendment Ordedpcketno. 391)

Plaintiffs’ arguments under that earlier Report confused their entitlemertiefoasea

2 plaintiffs’ motion for reconsideration of that Order of adoption is sk in the second half of this
decision below.
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matter of law with the extent and amount of any damages they may re&age. (
Amendmen®Order at 4) Plaintiffs fail to make that same distinction heaie evidenced

by theirclaimthat denying their present motion “without any hearing is inconsistent with
the law that gives litigants wide latitude to present evidence of their dantagak’a

(Pls.” Obj. at 4 (quotin@ingxi Longhai Dairy, Ltd. v. Becwood Tech. Group L.|.&35

F.3d 1106, 1108-09 (8th Cir. 2011)(“The amount of damages to be recovered is based
upon the proof, not the pleadings.”)).)

Plaintiffs’ argumenhereputs the proverbial cart before the horse. While a
litigant is clearly entied to present evidence of damages at trial, this step presupposes
that he or she has established liability. Plaintffaracterize the Fees Report as denying
them “anyopportunity to present evidence of attorney’s fedsd.) (This
characterizationhowever, is disingenuous. Plaintiffs were indeed given the opportunity
to present evidence on the issue of attorney’s fees in their motion, and they did so. Judge
Tomlinson reviewed that evidence and determined that it did not establish the @equisit
“bad-faith” conduct of defendants. Having failed to meet this threshold, the issue of
damages is rendered academic

The Court isalsonot persuaded by plaintiffs’ attempts to couch this motion for
attorney’s fees under the umbrella of “delay damages,” which have yet tcebmidetd
in this casé€. The simple fact is that a motion undeethresenexception to the
American Rule on attorney’s feesvhether brought in state or federal coureguires
the movant to demonstrate that the opposing party has acted in bad faith. The burden in

this regard is on the movant, and as Judge Tomlinson’seadbned Report correctly

% See sectioifi of this opinion, as well as the Court’s September 30, 2011 Order focwssdien of
plaintiffs’ claims for “delay damages” in this action.
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concludes, plaintiffs have not met this burd&edReport at 16 (“The bottom line that
there is insufficient evidencedhthe litigation $srategy of Defendantsas vexatious and
intended to harass the Plaintiffs.”).) The Court finds no authority or rationaleimgqui
the Court to hold a hearing so that plaintiffs can present evidence that should have been
proffered at the time they firghoved.

Finally, the Courtecognizeghat plaintiffs made an oral application to Magistrate
Judge Orenstein to supplement the evidence proffered in support of their motion before
he retired, andurtherrecognizeghatJudge Orensteiohose not to “entertain” the
request, concluding that because the action was ongoing, the motion should “abide to the
end of the case.” (Pls. Obj. at 10.) However, no notation of Judge Orenstein’s approach to
plaintiffs’ application was made on the docket, and Judge Tomlinson could certainly not
have been aware bfs choice wen the case was later reassigndaeto When she did
enter the caseéhe motion remained pending, as it had since it was filed in September of
2009. Plaintiffs could have requested that it be withdrawn without prejudice to refile
later in the case, or simply renewed their request to supplement the motion to Judge
Tomlinson. No such action was taken, despite the fact that five months passed between
the time Judge Tomlinson was assigned i®dase and the time she issued her Report.
Under these circumstances, plaintiffs could hardly have expéatipe Tomlinsoto do
anything but timely address the motion in the manner and form in which it was ptesent

to the Court.
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c. TheMerits
Having affirmed Judge Tomlinson’s conclusibtiat federal procedural law
applies to plaintiffs’ motion, the Court adopts her Reportoto, as if set forth herein.
The Report thoroughly and correctly applied the appropriate elements and staetlards s

forth in Weinberger v. Kendrigl698 F.2d 61, 80 (2d Cir. 1982).

d. Newly Discovered Facts

As will be discussed in more detail Section Il below, plaintiffs haviled a
motion for reconsideration of a separate Order of this Court, which adopted Judge
Tomlinson’s recommendations regarding plaintiffshotion to amend the pleadingd®s’
Mot. Recon., docket no. 392The first section of plaintiffs’ twgpart motion for
reconsideration seeks clarification as to wkethis prior Court Order also adopted
Judge Tomlinson’s Report regarding attorney’s fetbge-same Report that the present
Order now adopts. In the event that the Court has not addressed thaplandigfifs ask
that the Court consider what theym as “newly discovered facts” in decigdithe
attorney’s fees issue. (PIs’ Mot. Recon. at 2-6.) In the alternative, if theé didur
dispose of the attorney’s fee issue in the last Order, plaintiffs’ ask th@btiré consider
these new facts as if presented in the form of a motion pursuant to Fed. R. Civ. P. 60(b).
(Id.at 2.)

Because the present Or@eldressedudge Tomlinson’s Report on attorney’s
fees, and the matter has not previously been disposed of, a Rule 60(b) motion is
unnecessary. The Court teare proceeds to evaluate plaifffifequest to considerew

factsas a supplemental submission in support of their objections to Judge Tomlinson’s
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fees Report.In that pursuit, th€ourt recognizes that the newly discovered facts come in
the form of a pleadinfom a case irsuffolk County Supreme Cousthich was filed

after Judge Tomlinson’s Report was issued. (PIs’ Mot. Recon. at 2.) Some leeway
regarding the timeliness of plaintiffsubmissions may therefore be appropriate.
Nevertheless, the Court need not retehiprocedural queionbecause the new facts
proffered by plaintiffs do not advance the merits of their clamasy event

To begin, the Court incorporates the standard set forth by Judge Tomlinson in her
Report regarding the bad-faith exception to the American Rud¢tomey’s feesTo
prevail under this exceptiothere must be “clear evidence” that the claims at issue “are
entirely without color and [are taken] for reasons of harassment or delayodhdor
improper purposes.” (Report at 11 (citiéeinberger v. Kndrick 698 F.2d 61, 80 (2d
Cir. 1982)).)

Plaintiffs’ newly discovered factsrise from a case filed in Suffolk County
Supreme Court bthe White family alleging legal malpractice ag#t one Edward Reale.
Among the Petrello’slaimshereof badfaith conducis the allegatiorthat defendants
repeatedly, knowingly, and erroneously asserted that Realeotthir, i.e. defendants
lawyer during the real estate transaction underlying this a¢geePIs.’ Br., docket no.
2872 at 6 Pls.” Mot. Recon. at 3.Plaintiffs allege that the newly discovered facts
derived from this case in Suffolk County demonstrate that defendants’ assertions
regarding Reale’s role in the real estate transaction were, in fact, without ¢bley
furtherargue that these new facts show that Reale gave false testimony at summary
judgment that defendants used to bolster their argumenhthatjustifiably refused to

close because the Petrellos were not abiding by alleged oral agreements mu¢adamta

14



the written Contract of Sale, or because the Petrellos did not pay the down payment.”
(Pls.” Mot. Recon. at 5.)
As to the firstof plaintiffs’ argumentsyiz., that defendants claimed tiR¢ale
was not their attorney, Judge Tomlinsoring testimony offered at summary judgment,
held in her Report that defendants’ assertion was not entirely without color. REeed
at 13.) For exampleRealehimselftestifiedthat his firm “was not retained to negotiate or
re-negotiate the terms of the deal that baén agreed to between John [White] and the
Petrellos back in 1995.” (Reale Decl., docket no. 208-6 at 4.) Likewise, testimony from
defendant White’s son, Jeff White, provided that “Mr. Reale was not hired to negotiate
represent our interests; he wared to facilitate the preparation of the documents that
needed to be formalized so that the transaction could octaij.”As notedthe merits of
defendants’ argumenkserewere rejected by this Court at summary judgmgee
Petrello v. White412 F. Supp. 2d 215, 225 (E.D.N.Y. 2DOBlevertheless, the question
at this juncture is whether there was a colorable basis for making the assethi®first
place Having previously adopted Judge Tomlinson’s conclusion on this issee, (
subsection syora (“The Merits”)), the question then becomes whether the new facts
brought forth by plaintiffs now militate in favor of a different conclusion. They do not.
Defendants’ argumemégarding Reale’s role in the real estate transaetam
previously offered in the context of their coutaim that Anthony Petrello owed them a
fiduciary duty This fiduciary claim wabased on certain advié®etrellohad offered
defendantsegarding théamily property. The assertions related to this counterclaim,
however,never suggested that Reale took no part whatsoever in the transaction. Rather,

defendants argued that Realeste was more technical or even ministernia. “to
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facilitate the preparation of the document$Hieir argumentvas, therefore, not so much
categorical as is it wasmatterf degree. The fact that defendants have since filed a
claim for legal malpractice, while suspect, is not enough to suggest that tkeeiioass
regarding Reals role as an attorney in the real estate transaatamwithout color.
Notably, plaintiffs’ instant application does not inclutie White’s statecourtcomplaint.
All that plaintiffs have provideds Reale’s thirdparty complaint against the White
family’s attorney, Michael Burrows. Much of tlemguageof these allegatioractually
diminishes Reale’s involvement in the deal, and emphasizes Burrows’s role in@dvis
the family. For example, the pleading alleges that Burrows assisted irattvegiof the
contract of sale, and that he reviewed, approved, and advised the Whites on the contract,
including the right-offirst-refusal provision, and encouraged them to execute it. (PIs.’
Ex. AT 1118))

As to the second matter that plaintiffs urge the Court to revisit, plaintiffs bring the
Court’s attentiorto the following allegations in Reale’s thigghrty complaint:

26. Burrows gave legal advice[tbe White family]which
was contrary to advice given figeale]

27. Burrows advised plaintiffs to refuse to close pursuant to
the Contract of Sale.

(Verified ThirdParty Complaint, PIs’ Ex. A

Plaintiffs claim that these particular allegations directly contr&ietie’s prior
testimony and “further confirms [plaintiffs’] trickery.” (Pls.” Mot. Rat. at 4.) Plaintiffs’
suggest that defendants previously used Reale’s purportedly false prioptgsto
support their position that they were justified in delaying the close of saledgecartain

“oral agreements” were not contained in the contract, and because the Petrekaoltyalleg

16



did not tender the down payment.(at 45.) Now, plaintiffs suggest, “for the first time
it is [] alleged that instead of relying on Reale’s good advice to close witrethedl®s,
the Whites instead relied on the bad advice of . . . Michael Burrols&t(5.)

However, the Court fails to see hovetstate counpleading is materially different
from the previous assertions by Reale on this is3ie. Court stated the following in its
2006 summary judgment Order:

Reak explained to the Whites thathe issues regding
Tony Petrello’'spromise, and his [oral agreements] were

not in the written agreements. . . . | explained to them that it
would make it more difficult to enforce. . | advised them
that it would be easier to enforce were it writing.”
According to Reale, White said that he trusted Petrello and
that the oral agreements were purposefully omitted from
the Contract of Sale. The family and Mike Burrows had full
faith in Mr. Petrello that he would perform that part of his
agreement [relating to the reconveyance].”

Petrello v. White412 F. Supp. 2d 215, 228 (E.D.N.Y. 20Q6}ernal
punctuation, quotesind citations omitted)

In the state court allegations, Reale alleges that he gave advice contrary to the
advice given by Burrows, and that Burrows also told the Whites to refuse to close the
sale. It is not clear to the Court what difference it makes whealeé&ndants relied on the
advice of Reale or Burrows in refusing to close on the sale. The newly desddaets
proffered by plaintiffsdo not appear to have any significant bearing on the colorability of
defendants’ assertions. A conclusion contrary to that made by Judge Tomlinson is
therefore not warranted in light of these facts.

Plaintiffs further argue that the state court pleadit@ntains numerous new

allegations of secret, unrecorded, and possibly rescinded transactions . . . over which

plaintiffs have rights of refusal.” (Pls.” Mot. Recon. at 5.) Only two of these “numsér
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transactionshoweverare identifiedoy plaintiffs. The first involves the purported
transfer of a lot by Mr. White to his wife’s Qualified Personal Residengst.Tld.)
Defendants respond that the transaction was never actually executed, andltiag,unti
they have no obligations under the conttaatotify plaintiffs. In their reply, plaintiffs
cite to deposition testimongaken in this case back 2003.(Pls.” Reply at § A review

of the cited testimony reveals ttiae occasion of this purported transfer was known to
plaintiffs as early as@3, long before they filed the instant motion for attorney’s fees.
Yet, plaintiffs waited until after the matter had been briefed and decided by Judge
Tomlinson to bring the matter to the Court’s attention. Raising the issue now under the
rubric of “newly discovered evidence” is not appropriate, and the Court will thenedor
consicer the issue.

In the second transaction, defendants allegedly rescinded Mr. White’'s 2004
transfer of lot three to his daughter Barbarlaintiffs claim that this is proof that
defendants have been “concealing” transfers that implicate their righéttoefusal
Defendants respond that no such rescission ever took place, which, they ssigdest,
plaintiffs cannot find a record of it in the county clerk’s office. (Defs.” Opp. at 4.)
Plaintiffs counter that the Court should not take the unsworn word of defendants’ counsel
over the sworn pleading of Reale. However, plaintiffs own proffearmely, the
pleading allegations in a separate law-st#il to pass muster in their own regard. The
allegation in questionlaimsthat Burrows “undertook to file a deed rescinding a transfer
of certain real estate from Mr. White to Barbara J. White.” (PIs.” Ex. 8. Bhere is no

indication in this allegation of the basis for Reale’s knowledge of this event, nords ther

* Unlike the previously discussed transaction, nothing in the record suggesksstir@nsaction was
known toplaintiffs prior to receiving a copy of the state court pleading.

18



any way for the Court to determine its veratiasedon the record before it. The Court
will not make a finding of bad faith based solely on such untested allegations. If, as
plaintiffs suggest, the allegation pertaining to lateBnonstrates defendants’ failure to

produce relevant discovery documents, then plaintiffs are free to make the atpropri

application to Judge Tomlinson to rectify the matter.

e. Conclusion
The Court adopts both the rationale and conclusions of Judge Tomlinson’s well-
reasoned ahthoroughFeesReport and accordingly denies plaintiffs’ motion for

attorney’s fees
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. MOTION FOR RECONSIDERATION

Plaintiffs move herein for reconsideration of the Court’s September 30, 2011
Order adopting Judge Tomlinson’s Report and Recommendafiorendment Report”)
that plaintiffs’ motion to amend the pleadings be granted in part and denied. in pa
Specifically, Judge Tomlinson recommended fHaintiffs be granted leave amend to
“(1) add a claim for the lost rental value of Lots 5 and 6 in connection with thengxist
residences on such lots at the time of closing; (2) replace Defendant Whe#enent
Realty, LP with White Investment Limited Partnership; and (3) tasélitional
supporting facts as to their previously alleged claims, including their specifi
performance claim pursuant to the alleged right of first refusal as ta’L@rtendment
Report at 23-24.)

In their motion for reconsideration, plaintiffs challenge the portion of this Court’s
Order adopting those recommendations which held that “the planned improvements were
too speculative to read liability fgconstruction]costs into the parties’ contracts.” (Order
Adopting the Amendment Report (“Amendment Order”) at 3, docket no. 394aintiffs
claim that they are entitled ttamages in the form of increased construction costs for an
18,000 square foot home to be erected on Lot 5, and for the renovation and enlargement
of an existing cottage on Lot 6. (Proposed Second Supplemental and Amended
Complaint 11 37-42, docket no. 375-3.)

The decision to grant or deny a motion for reconsideration lies squarely within the
discretion of the district courgee Devlin v. Transp. Comm’ns Unid75 F.3d 121, 132
(2d Cir. 1999). The standard for a motion for reconsideration “is strict, and

reconsideration will generally be denied unless the moving party can point to cogtroll
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decisions or [factual] data that the court overlooked — matters, in other wordsjghat
reasonably be expected to alter the conclusion reached by the &twaider v. CSX
Transp., Inc.70 F.3d 255, 257 (2d Cir. 1995ge also Arum v. Mille304 F. Supp. 2d
344, 347 (E.D.N.Y. 2003) (“To grant such a motion the Court must findtthat i
overlooked matters or controlling decisions which, if considered by the Court, would
have mandated a different result.”) (citation and internal quotation markeadmitiThe
major grounds justifying reconsideration are ‘an intervening change of dimgtialv,

the availability of new evidence, or the need to correct a clear error or prevefasnani
injustice.” Virgin Atl. Airways, Ltd. v. Nat'l Mediation Bd956 F.2d 1245, 1255 (2d Cir.
1992) (quoting 18 C. Wright, A. Miller & E. Cooper, Federaldfiee & Procedure 8
4478 at 790). Thus, a “party may not advance new facts, issues, or arguments not
previously presented to the CourtiNat'l Union Fire Ins. Co. v. Stroh Ce265 F.3d 97,
115 (2d Cir. 2001) (quotingolsby v. St. Martin’s Presdlo. 97 Civ. 690(MBM), 2000
U.S. Dist. LEXIS 596, at *2 (S.D.N.Y. Jan. 18, 2000)).

Plaintiffs argue herghat the Courtrhay haveoverlooked the fact that the
building of a specific house designed for the Petrellos by the architectis-Fdeetwood
was, in fact contemplated within the four corners of the agreement.” (PIs’ Mot. Recon. at
7.) However, therés no mentiorof this “fact” anywhere in the contracPlaintiffs
nevertheless argue that the contemplation of these structuresmakow incorporated
into the contracat paragraph 31, which conditiotts®e agreemerdn municipal approval
of a proposed subdivisiofPIls.” Mot. Recon. at 8.) Plaintiffs insist that the “entire
purpose of the subdivision contingency was to ensure that the property wouldhllee usa

by the Petrellos for the construction of the specific house designed for them by
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Fleetwood.” (d.) No reference of this purported purpose, however, is found in the
contract itself. A Judge Tomlinson originally pointed out in her Report, the contract
contained a merger clause. (Amendment Report at 19 (oitergalia Cross Properties

v. Brook Realty Cp.76 A.D.2d 445, 453 (2d Dep’'t 1980) (“To the extent that such an
agreement [to redevelop] might have been entered into orally by representathess o
parties to the contract of sale, such understanding would be rendered nugatory by the
merger clause.”)).) Unrelated exceptions aside, this merger clause grohibit
consideration of extrinsic evidence such as the affidavit attached to psaimidfion
attesting to th@urpose of a certain subdivision map plaintiffs’ documented

application to the Departmeat Environmental Conservation. Similarly, the Court also
may not consider, despite plaintiffs’ urging, defendants’ prior statementsaptite

Local Civil Rule 56.1 on the subject. (PIs’ Mot. Amend at 8, docket no. 377 (citing
Defendants’ 56.1 Statemefff 17786, docket no. 209 Notably, those statements
reflect that defendants did not view the architectural drawings of the proposkichgwe
until after the contract had been signed — a testament to the propriety of Judge
Tomlinson’s conclusion that the planned improvements were “too specltive

time the contract was signed to assess liability for construction costs.

Plaintiffs alsorefer to paragraph 32(B)(q) of the contract which states that the
“attached mortgage covers real property principally improved or to be inthbyva one
or two family dwelling.” (PIs.” Mot. Recon. at 9.) Far from any spec#ference to
plans for an 18,000 square foot home, this qagten demonstrates that the seaénd
by extension, the cost—of the dwelling was largely undefined when the pagtied ¢he

contract
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Plaintiffs insist that denying plaintiffs the opportunity “even to plead”
construction cost damages goes beyond the law of the New York cases on this issue.
This argument is without merit. As stated in Judge Tomlinson’s Report, New York
courts in fact dey contract delay damages related to increased construction costs “where
the contract itself is silent on the issue.” (Amendment Report at 18 (Citoss
Properties 76 A.D.2d at 452-55).) The contract herendeedsilent on the matter, and
although the parties may have previously discussed the matter of proposed sttacture
be built on the property, the contract’'s merger clause forecloses consideratiom of suc
discussions. Plaintiffs’ proposed amendment would therefore be futile as apphed to t
relevant New York case law on this topiPlaintiffs’ motion for reconsideration is
therefore denied.

Plaintiffs shall fileanamended pleading that conforms with the recommendations
set forth in Judge Tomlinson’s Amendment Report within 21days of thedrttris
Order.
1. CONCLUSION

For the reasons set forth in this Memorandum and Order, the Court adopts Judge
Tomlinson’s Report and Recommendation regarding the award of attorney’sdees (
docket no. 382), and denies plaintiffs’ underlying motion. The Court further denies

plaintiffs’ motion for reconsiderations¢edocket no. 392).

SO ORDERED.
Dated: Central Islip, N.Y. /s
Juy 9, 2012 Denis R. Hurley

United States District Jueg
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