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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

JAMES M. MALONEY, ’
Plaintiff,
- against MEMORANDUM & OPINION
MADELINE SINGAS, in her official capacity Case No. 03 CV 786 (PKC)

asActing District Attorney of Nassau County,

Defendant.

PAMELA K. CHEN, United States District Judge:

Since 1974, New York has banned the possession of chuka sticlestial arts wgaon
consisting of a rope or chain between two sticks. U York law, possession othuka
sticks constitutea class A misdemeanorSeeN.Y. Penal Law § 265.01 (“A person is guilty of
criminal possession of a weapon in the fourth degree when: (1) He or she possgsses an
chuka stick . . .”); id. at§ 265.00(14)defining chuka stick}. Plaintiff James Maloney, an
attorney and martial arts practitioner, filed this action in 2003, seeking aalexiathat New
York’s ban on the possession of chuka sticks is unconstitutidredugh the Honorable Arthur
D. Spattdismissed Maloney’s constitutional claimedatingto the barnn 2007 and was affirmed
on appeal in 201@he United StateSupreme Court vacated thelgment and remanded the case
later that year for further considerationlight of its decision inMcDonald v. City of Chicago

561 U.S. 742 (2010)See Maloney v. Ric&61 U.S. 1040 (2010).

! “Chuka stick’ means any device designed primarily as a weapon, consistig of

more lengths of a rigid material joined together by a thong, rope or chain in swaimar as to
allow free movement of a portion of the device while held in the hand and eagsddging
rotated in such a manner as to inflict serious injury upon a person by striking orgchidi@se
devices are also known as nunchakus and centrifugal force stNdR6."Penal Law

§ 265.00(14). The Court shall refer to chuka sticks and nunchakus interchangeably.
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Upon remand, Maloney filed a Second Amended Complaint, adding a Section 1983
claim to his constitutionalchalleng tothe chuka stick ban. The parties now cnogs/e for
summary judgmentFor the reasons set forth below, the Court denies summary judgment to both
parties on Maloney’s Second Amendment claim (Count One), dismisses Malolagyldased
on the Ninth and Fourteenth Amendments (Count Two), and grants summary judgment to
Singas, the Acting Nassau County District Attorney (“the District Aggf), on Maloney’s
Section 1983 due process claim (Count Three).

l. FACTUAL AND PROCEDURAL BACKGROUND

The following facts are taken from the partissbmissions and prior proceedings in this
case which arenot altered bythe vacaturof Judge Spatt’s 200decisiondismissing Maloney’s
Second Amendment claifn

A. Second Amendment Challenge to New York’s Chuka Stick Ban

Maloneyis alongtime practitioner ofthe martial arts’ (Dkt. 136, Declaration of James
M. Maloney (“Maloney Decl.”), ¥; see alsd&Second Am. Compl.,fN113-14). He assertsand
the District Attorneydoes not dispute, that chukticks are an integral part of his martial arts

practice and his philosophy of home defeng¢klaloney Decl., ). In 2000, he was charged

2 Unless otherwise noted, a standalone citation to a 56.1 Statement denotes tloatrthis C

has deemed the underlying factusgertionundisputed. Any citations to a party’s 56.1
Statement incorporates by reference the documentstodesin. Where relevant, however, the
Court may cite directly to underlying documen@itations ta*'ECF” hereinrefers to the
pagination generated by the Court’s electronic docketing system and not the docurtengs
pagination.

3 Maloney is representing himself in this case. Because Maloney ioaregitiudge

Spatt previously held that Maloney is not entitled to the less rigorous standavibof re
ordinarily afforded tgro seplaintiffs. Maloney v. Cuoma470 F. Supp. 2d 205, 208.D.N.Y.
2007),aff'd, 554 F.3d 56 (2d Cir. 2009ert. granted, judgment vacated sub nom. Maloney v.
Rice 561 U.S. 1040, anehcated 390 F. App’x 29 (2d Cir. 2010). The Court does not view the
Supreme Court’'sacaturorder as disturbing that determination.



with a violation of New York Penal Law § 265.01 (“Section 265.@4f)possessag chuka sticks
in his home. Dkt. 134, Plaintiff's Rule 56.1 Statement(“ 56.1"), 11).* The chargeagainst
him wasultimatelydismissedn 2003° (See alsoSecond Am. Compl., T )1

Maloney filed this action shortly after the dissal of the chargagainst him Maloney
initially challenged New York’s prohibition against in-home possession of chuka stider the
First, Second and Ninth Amendments of the U.S. Constituti@ee@kt. 1, Complaint). In
2007, JudgeSpatt granted the defendants’ motion to dismiss, disposingiabney’s
constitutional challenges to the baklaloney 470 F. Supp. 2d 205.0f relevance to the cross
motions currently pending before this Court, the Second Circuit upheld the dismissal of
Maloney’s Second Amendment challenge to the ban because, at the time, the Second
Amendment applied only to limitations the federal goverrimeaposed on the right to bear

arms. Maloney v. Cuomo554 F.3d 56, 5&9 (2d Cir. 2009). Though the Supreme Court had

4 Unless otherwise noted, a standalone citation to a 56.1 Statement denotes tloatrthis C

has deemed the underlying factual allegation undisputed. Any citations to a pérly’s
Statement incorporates by reference the documents cited thérbare elevant, however, the
Court may cite directly to underlying documen@itations to “ECF” refer téhe pagination
generated by the Court’s electronic docketing system and not the documentialipaigination.

> As Judge Spatt noted in his earlier decision, the Section 265.01 charge against Maloney

was dismissed in exchange for his guilty plea to one count of disorderly condaetmagt to
the destruction of his chuka sticks, and payment of a fitedoney 470 F. Supp. 2d at 208.

6 Notably, Maloneynitially named therAttorney General Andrew Cuomo and then-

Governor Eliot Spitzer as defendants in his suit, but upanrti@ion, Judge Spatt dismissed
them from the action because Maloney lacked standing to sue Maloney 470 F. Supp. 2d

at 211(affirming its August 2005 ruling that the Attorney General and Governor are narprop
defendants because Plaintiff has no reasonable fear of prosecution by theds, @opposed
to the District Attorney, and rejecting Plaintiff's argument that hggiest for “contingent
equitable relief” creates standing on Plaintiff's part against the Attornegr&g The Court
does not find that this ruling was disturbed bywheaturorder. Thus, the only defendant
remaining in this case is the District Ath@ry of Nassau County in her official capacity,
previously Kathleen Rice and now Madeline Singas (who is serving as ActimgDAstorney).
The Court has automatically substituted Ms. Singas as the defendant pursuant to Ruie 25 of t
Federal Rules of @il Procedure. Fed. R. Civ. P. 25(d).



recognized an individual right to bear arm®istrict of Columbia v. Hellerthe Supreme Court
had not yet applied that right to tisates at the time of Maloney’s challeng8ee id.(citing
District of Columbia v. Heller554 U.S. 570 (2008)).

Maloney petitioned the Supreme Court faartiorari. While Maloney’s petition was
pending, the Supreme Court heard and decMeBonald v. City of Chicagab61 U.S. 742
(2010), which applied the Second Amendment right to keep and bear arms to the Statey. The da
after the decision issued McDonald the Supreme Court granted Maloney’s petition, vacated
the Second Circuit's 2009 decision, and remanded the case to the Second Circuit for further
consideration in light oMcDonald See Maloney561 U.S. 1040. The Second Circugtcated
the judgment of the district court dismissing Maloney’s claansl remanded Maloney’s case to
this Court for proceedings consistent wilakDonald Maloney v. Rice390 F. App’x 29 (2d Cir.

2010).

B. Addition of Section 1983 Claim

Maloney amended his complaint after the Second Circuit remanded hisazksto this
Court,adding aclaim asserting a deprivation bfs due process rights under 42 U.S.Q983.

Count Three of the Second Amended Complaint alleges that, in a brief to the Secondti@#rcuit
District Attorney unlawfully disclosed the fact that Maloney had been listedeohéiw York
State Child Abuseral Maltreatment Registéfthe Register”) (Second Am. Compl., 4-61;

Pl. 56.1, 1 4.

! Maloney formally brings his claim under 42 U.S.C. § 1983, but his allegation that the

District Attorney violated his due process rights is premised in part on “tlgbge protecting
the individual from disclosure of statutorily confidential information contained ifRbgister].”
(SeeSecond Am. Compl., 11 58, 60). Maloney’s claim thus references New York Social
Services Law 8§ 422(12), which provides that “any person who willfully permits . . eléese
of any data and information contained in the [Register] to persons or agenciesmitieddry
this title shall be guilty of a class A misdemeanor.” N.Y. Soc. Se#22§12).
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The District Attorneydoes not dispute that the “disclosure” was made, but notes that her
brief made such “disclosure” by citing to a 2007 decisiothieyHonorable Sandra Townes in
a separate case filed by Malonay this Court. $ee Dkt. 138, Defendant’s Rule 56.1
Counterstatement (“Def. 56.1") at ECF 2 jjsée alsdDkt. 1021 at ECF 11, Brief of District
Attorney Rice,Maloney v. CuomoNo. 0#5081<¢v (2d Cir.Oct. 25, 2007) Maloney’sown
complaint in hat caseMaloney v. County of NassaMo. 03 CV 4178(E.D.N.Y.), included a
claim directly challenging his listing on the Regist&ee Maloney \Countyof Nassayu623 F.
Supp. 2d 277, 283 (E.D.N.Y. 20Q00rder clarified on reconsideratioijo. 03CV-4178, 2009

WL 922064 (E.D.N.Y. Mar. 31, 2009).

8 On August 23, 2000, two plainclothes officers went to Maloney’s home to respond to an

allegation by a telephone maintenance worker that Maloney had threhienetith a riflewhile
the worker was on Maloney’s propertyaloney 623 F. Supp. 2d at 280. Although the officers
demanded that Maloney come outside the house, he refused toldoaa280-81. The officers
summoned additional officers and a hostage negotiation team, and attempted to persuade
Maloney to exit the housdd. at 281. Maloney finally surrendered 12 hours latér. After
Maloney’s surrender, the police entered his home, where they found the chuka stiakes tiha
subject of this actionld.; Maloney 470 F. Supp. 2d at 207-08.

Because Maloney’s two young somsrehone at the time of the incident, the New York
State Office of Children and Family Services (“OCFS”) investigated Maltrgyossible child
abuse.Maloney 623 F. Supp. 2d at 281. An initial report of maltreatment, made on August 28,
2000, was investigated by the Nassau County Department of Social Ser@eeBkt( 1164 at
ECF 3,In the Matter of the Appeal of James Malgrnggcision After Hearing, State of New
York Office of Children and Family Services, ID 22619 (Sept. 28, 2008)). On April 21, 2001,
the Nassau County Department of Social Sernimesd that “the report against [Maloney] for
inadequate guardianship of [his sonsHs “indicated,’(id.), i.e., that “some credible evidence”
of alleged abuse or maltreatment exist@d. at ECH4 (quoting N.Y. Soc. Serv. § 412()2)

Maloney requested that the report about him on the Register be amended, but no action
was taken from 2001 through 2003. Four months after MaloneyMiéddney v. County of
Nassay OCFS scheduled a hearing on his request to amend the rigfadoney 623 F. Supp.
2d at 296. Maloney elected to procedth his federal lawsujtrather than pursue hearing
before OCFS After Judge Townes dismissed his claim challenging his listing on the Regjister,
hearing was helddefore OCFSn 2008, roughly seven years after Maloney was first listed on the
Register.Maloney 2009 WL 922064, at *6. OCFS issued a decision on September 28, 2009,
finding that the Nassau County Department of Social Services “failed te pyoa fair
preponderance of the evidence that [Maloney] had maltreated his children by notgatlosy
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The District Attorneypoints out that Maloney’'s complaint iMaloney v.County of
Nassauexplicitly statedthat he “was investigated by the State of New Yorkc®fof Children
and Family Services for alleged maltreatment of his two infant sons” ant#ndtnvestigation
was deemed ‘Indicated,” which creates a permanent record . . . indicatingaih&itflas been
investigated for possible child abuse.” (Def. 56.1 at ECF 3 § 1 (citing Verified @iminpt
1932-33,Maloney v. County of NassaNo. 03 CV 4178)). Judge Townes dismissed Maloney’s
due process challenge to his listing on the Register, fintatdnis claimwasconclusorily pled.
SeeMaloney, 623 F. Supp. 2d at 299. Furthermore, Judge Townes noted that Maloney could not
adequately plead a due process claim because he had a meaningtidppestion remedy
available to him through an Article 78 proceeding State court. Id. at 300. Upon
reconsideration of the decisiam 2009, Judge Townes noted that Maloney’s claim based on his
listing had become moot because he had received an administrative befonegOCFSwhich
resultedin the amendment of the report against him, from “indicated” to “unfouhd&ke
Maloney, 2009 WL 922064at *1.° Maloney does not dispute any of the facts regarding the
proceedings itMaloney v.County of Nassau

Upon the District Attorney’s filing of the brief to the Second Circuit containiregy th
information about Maloney'’s listing in the Register, Maloney sought to haveidfadtracted,
first by requestinghat the District Attorneyvoluntarily retractit andthen by filing a motion

before the Second Circuit strike the District Attorney’sbrief. (Pl. 56.1, 1 55; Def. 56.1 at

police officers in tdsic] his home.” (Dkt. 116—4 at ECF 6). OCFS thus clealige report
against Maloney from “indicated” to “unfounded” and seldhe report. Ifl. at ECF 7).

o (See alsd’l. 56.1, 1 8 (notinthat OCFS’Bureau of Special Hearings issued a decision

on September 22, 2008 amending the status of the report against Maloney from “indicated” to
“unfounded” and sealing the report).



ECF 4 § 5). The Second Circuit denied Maloney’s motion on November 19, ZD&B54.1 at
ECF4195).

C. Proceedings on Remand

On October 24, 2013, the Court held a-pretion conference and granted leave to the
parties to file crossnotions for summary judgment on Maloney’s Second Amendment claim and
Section 1983 claim.With respect toCount Two of the Second Amended Complainhich
asserts a challenge to the chuka stick ban under the Ninth and Fourteenth Amendments, the
Court ruled thatthe vacatur of the prior judgmentin this casedid not disturb Judge Spatt's
findings with respect to the Ninth and Fourteenth Amendments,isetded! the parties not to-re
argue the dismissal of Count Two.Sef Transcript, 10/24/2013 Hearing at 5)Indeed,
McDonald doesnot bear on Maloney’s ability to challenge the chuka stick ban under those
provisions, and so Judge Spatt's prior determination on those points certingevern:’

Thus, the Court formally dismisses Count Tefahe Second Amended Complaiit.

10 Judge Spatt held that the Ninth Amendment could not provide Maloney with a basis for

relief because it is only applicable against federalState, actors, and does not confer
substantive rightsMaloney 470 F. Supp. 2d at 214.

1 Though Maloney did nanitially brief any arguments on Count Two based on the

Court’s direction at the pre-motion conferenceptantains in his Reply thavacaturis

vacatur” (Pl. Reply at ECF 8). Contrary to Maloney’s contention that the Court “taliied” t
guestion of the viability of Count Two at the prestion conferenced.), the Court in fact
determined that Count Two is not viabl&egTranscript, 10/24/2013 Hearing at 5 (“COURT: |
believe Judge Spatt has already ruled on the Ninth Amendment issue and the Fourteenth
Amendment issue, as did the Second Circuit on the Fourteenth Amendment issue. | do not
perceive that the Supreme Court decision remanding the case altered eitbse dhifings.”)).

Notwithstanding the Court’s direction at the pre-motion conference, thedD&trorneyhas

moved for summary judgment on Count Two of Maloney’s Second Amended Complaint, stating
that the Deputy County Attorney present at the pre-motion conference hacbiiection of the
exchange whereby the Court directed the parties only to brief Counts One and Theee of
Second Amended Complaint. The Court does not consider the District Attorney’s argoment
this point. (Def. SuReply at ECF 4).



The Courtnow considers the partieshotions for summary judgmemin Counts One
(Second Amendment challenge to chuiteck ban) and Three (Section 1983 due process
violation) of Maloney’s Second Amended Complaint.

Il. STANDARD OF REVIEW

“Summary judgment is appropriate where there are no genuine disputes cmneaesni
material facts, and where the moving party is exttito judgment as a matter of lawHarvis
Trien & Beck, P.C. v. Fed. Home Loan Mortgage Corp. (In re Blackwood Assocs,,15P.)
F.3d 61, 67 (2d Cir. 1998) (citingelotex Corp. v. Catretd77 U.S. 317, 322 (1986fed. R.
Civ. P. 56(c); see alsAnderson v. Liberty Lobby, Ine77 U.S. 242, 247 (1986).

“The burden of showing the absence of any genuine dispute as to a materiak$amh res
the party seeking summary judgmentitLee v. Chrysler Corp.109 F.3d 130, 134 (2d Cir.
1997);see also Adiclev. S.H. Kress & Cp398 U.S. 144, 157 (1970). “In assessing the record
to determine whether there is a genuine issue to be tried as to any material factytti® cou
required to resolve all ambiguities and draw all permissible factual inferendavor of the
party against whom summary judgment is soug¥itt.ee 109 F.3d at 134. Where both parties
move for summary judgment, as Maloney and the District Attorney have done hetle, “ea
party’s motion must be examined on its own merits, andall.ressonable inferences must be
drawn against the party whose motion is under consideratidiorales v. Quintel Enth, Inc,,

249 F.3d 115, 121 (2d Cir. 2001).

The Court’s inquiry upon summary judgment'@etermining whether there is the need
for a tria—whether, in other words, there are any genuine factual issues that properly can be
resolved only by a finder of fact because they may reasonably be resoheaadirof either

party” Anderson477 U.S. at 25Csee also idat 25152 (“In essencethough,the inquiry . . .



[is] whether the evidence presents a sufficient disagreement to requiressiobmo a jury or
whether it is so onsided that one party must prevail as a matter of law.”). The substantive law
will determinewhich facts are materiafonly disputes over facts that might affect the outcome
of the suit under the governing law will properly preclude the entry of summary jatigne.
at 248. Disputed issues of law that present nothing for trial may be appropriatéiyedeon a
motion for summary judgmentSee New York State Rifle and Pistol Ass’n, Inc. v. Cu8atbF.
Supp. 2d 349, 358 (W.D.N.Y. 2018)NYSRPA v. Cuomo’citations omitted)appeals filed
Nos. 14-36, 14-37.
1. DISCUSSION

A. Standing To Seek Declaratory Relief

Maloney’s constitutional challenge to New York’s criminalization of chuka stickkssee
relief under the federal Declaratory Judgment Act. Though New York dismissettiiinal
charge against Maloney, the Court finds that he has standing to seek dectatiatory

As an initial matter, Judge Spatt previously determined that Maloney had stemdewek
a declaratory judgment against New York’'s chui@k ban because “[he] had already been
arrested once under the allegedly unconstitutional statute, and intends to carginge
nunchuka in his martial arts training, which he considers to be constitutionally tpdotec
activity.” See Maloney470 F. Supp. 2d at 207. The Court does not viewdoatur of the
district court judgment to have disturbed Maloney’s standing to challenge NéwPéaal Law
8§ 265.01. Furthermore, Maloney attests here that chuka sticks are “an integrail [bas]
martial ats training and indeed of [his] home defense philosophy” (Maloney Decl.,  6), which
suggests that Maloney either continues to possess chuka sticks or intends to do so irethe futur

Maloney’s declaration confirms that he is not simply relying on a past injury esemity risks



prosecution under Section 8§ 265.01 for activity he believes to be protected under the Second
Amendment. See Steffel v. Thompsofil5 U.S. 452, 462 (1974) (finding a federal court may
grant declaratory relief though no state prosecution is pending because othenpis@thieis
“between the Scylla of intentionally flouting state law and the Charybdis gbiftg what he
believes to be constitutionally protected activity in order to avoid becomingseedhen a
criminal proceethg.”); McCormick ex rel. McCormick v. School Dist. of Mamaron&ek F.3d
275, 284 (2d Cir. 2004) (“A plaintiff seeking . . . declaratory relief cannot rely on pasy ioj
satisfy the injury requirement [of Article Ill standing] but must show a hiceld that he or she
will be injured in the future.”) (citindpeshawn E. ex rel. Charlotte E. v. Safi66 F.3d 340, 344
(2d Cir. 1998)). A substantial controversy therefore exists between thespiuat is “of
sufficient immediacy and reality” to patgally warrant the issuance of a judgment under the
federal Declaratory Judgment AcBee Duane Reade Inc. v. St. Paul Fire and Marine Ins. Co
411 F.3d 384, 388 (2d Cir. 2005).

B. Second AmendmenClaim

1. Applicable Law

a. Heller and Heller 11
The Second Amendment of the U.S. Constitution providés well regulated Militia,
being necessary to the security of a free State, the right of the peopletarkebear Arms,

shall not be infringed.” U.S. Const. amend. ILIn Heller, the Supreme Court found that the

12 Maloney’'s Second Amended Complaint also seeks a declaration against New vairk Pe
Law § 265.02 (“Section 265.02”), which provides that a person is guilty of criminal possession
of a weapon in the third degree upon committing the crime of criminal possessiotiaarthe
degreeas defined in New York Penal Law 8§ 265.01(1), and having been previously convicted of
any crime. SeeNew York Penal Law 8§ 265.02. At this Court’s pre-motion conference on
October 24, 2013, Maloney conceded that he lacks standing ta sleekaratory judgment as to
Section265.02, and withdrew that claimSéeTranscript, 10/24/2013 Hearing at 8). Thus,
Maloney’s claim for declaratory relief as to Sectk$5.02 is dismissed.
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Second Amendment guarantees “the individual right to possess and carry weapae of ca
confrontation.” Heller, 554 U.S. at 592 McDonald extendedHeller's principles to the States,
and therefore we consider Maloney's Second Amendmeaimchwithin the framework
announced b¥ydeller, pursuant to the Supreme Court’s instruction to the Cdbiele McDonald

v. Chicagg 561 U.S. 742 (2010Nlaloney 561 U.S. 1040.

ThoughHeller recognized an individual right to “keep and bear arms,” it pexvithat
the right “was not unlimited.” Heller, 554 U.S. at 595see also id(“[W]e do not read the
Second Amendment to protect the right of citizens to carry armsnfpisortof confrontation,
just as we do not read the First Amendment to protect the right of citizens to speauy for
purpose’) (emphasis in original)Kwong v. Bloomberg723 F.3d 160, %(2d Cir. 2013) cert.
denied sub nom. Kwong v. de Blasl@4 S. Ct. 2696¢2014)(citing Heller, 554 U.S. at 595).
Weapons that are “not typically possessed by-&iding citizens for lawful purposesio not
fall within the Second Amendment’s ambHeller, 554 U.S. at 625. The Supreme Court found
this limitation to be “fairly supported by the historical tradition of prohibiting theymng of
‘dangerous and unusual weapondd: at 627 (citations omitted).

In Heller v. District of Columbia670 F.3d 1244 (D.C. Cir. 2011)Hgller 11”), the D.C.
Circuit applied a twestep approach to determine the constitutionalityfirgfarm regulations
pased in the wake oHeller:** “We askfirst whethera particular provision impinges upon a

right protected by the Second Amendment; and if it does, then we go on to detelmather

13 As the D.C. Circuit explained ideller II, “[s]hortly after the Supreme Court issued its

decision in Heller], the D.C. Council passed emergency legislation in an effort to conform the
District’s laws to the Supreme Court’s holding while it considered permaggsldtion.” 670

F.3d at 1248. In December 2008, the D.C. Council passed new firearm regulations that gave rise
to the constitutional challenge lieller I1. 1d.

11



the provision passes muster under the appropriate level of constitutauntatys” Id. at 1252
(citing cases)see also United States v. Prues33 F.3d 242, 245 (4th Cir. 2012)

(applying twepart framework). “Extrapolating” fromHeller and subsequent Second Circuit
decisions, the Western District of New York MYSRPA v.Cuomo applied a“three-part
inquiry”:

First, [the court] must determine whether any of the regulated weapons or

magazines are commonly used for lawful purposes. If any are, it must next

determine if any of the challenged provisions of tid=B5 Act[*’] subsantially

burden a Second Amendment right. Finally, if any do, it must then decide what

level of scrutiny to apply.

990 F. Supp. 2d &@62-63 (discussingleller; United States v. Decastr682 F.3d 160 (2d Cir.
2012); anKachalsky v. County of Westchesf&d1 F.3d 81 (2d Cir. 2012)).

Thus to determine whether New York’s criminalization of thehome possession of
chuka sticks burdens a Second Amendment right, the Court must first determinerwhetta
sticks constitute “arms” protected by the Secolehendment—amely, whether they are
commonly used for lawful purposes. If chuka sticks do not constitute arms protected by t
Second Amendment, then Maloney’s challenge to the ban f8#® e.g, Pruess 703 F.3d at
245 (explaining that if the challenged law does not impose a burden on conduct “falhing wit
the scope of the Second Amendment’s guarantee,” the law is vHlithiey do, howevergome

within the scope of the Second Amendment’s protection, the @uustthen determine how

substantiallyNew York’s ban burdens the exercise of Maloney’'s Second Amendment rights, in

14 On January 15, 2013, Governor Andrew Cuomo signed into law the New York Secure

Ammunition and Firearms Enforcement Act of 2013, or EA%€t, which effected “broad and
varied changes to firearm regulation in New York State[,]” and “generally eaft§megulation
and increase[d] penalties for the illegal possession of firearfhgSRPA v. Cuom890 F.
Supp. 2d at 354.
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orderto determine the applicablevel of scrutiny. Kwong 723 F.3dat 167 (2d Cir. 2013)
(citing Decastro, 682 F.3cat 164} NYSRPA v. Cuom®90 F. Supp. 2d at 365.
b. “Commonly Used For Lawful Purposes”

The “commonly used for lawful purpose®stestablished itHeller contains an inherent
ambiguity: doeghe testrequireboth that the weapon at issue be “in common wam&l that its
common use be a lawful one, mply thatthe weapon’s common use be a lawful one? -Post
Heller cases addressing handgun regulations have not focused oguésison presumably
because theres no doubtthat handguns are in common use today in this couwaridy that
restrictions on them should be analyzed pursuant to Second Amendment jurispr ke,
Kachalsky 71 F.3d at 93 (presuming that the Second Amendment applies to New York licensing
scheme for carrying concealed handguns in public). However, in cases inveksogdinary
weapons,such as serautomatic rifles, assault weapons, handguns with obliterated serial
numbers, and largeapacity magazineshe courts have suggested that “in common usel’
separate and distinct element of Hheler test Seee.g, Heller I, 670 F.3d 180-61 analyzing
whether semautomatic rifles and largeapacity magazinegrein common usg United States
v. Marzzarella 614 F.3d 85, 91 (3d Cir. 2010) (in case involving handguns with obliterated
serial numbers, observing that the Supreme Couteiter “made clear that restrictions on the
possession of dangerous and unusual weapons are not constitutionally suspect be@ause thes
weapons are outside the ambit of the amendment.”) (¢itellgr 554 U.S. at 62425); NYSRPA
v. Cuomg 990 F. Supp. 2d at 360n case involving assault weapons and lazgpacity
magazines, interpretingeller to clarify thatthe Second Amendment only guarantees “the right
to those weapons in ‘common use at the tiiose weapons, that is, that a typical citizen

would own and bring with him when called to service [in the militia].”) (quotiedler, 554

13



U.S. at 624 (quotind/liller, 307 U.S. at 179)) see also Heller554 U.S. at 62485 (explaining

the origins of the “commonly used for lawful purposes” test: “Wérdfore readUnited States

v. Miller, 307 U.S. 174 (1939)p say only that the Second Amendment does not protect those
weaponsnot typically possesseby law-abiding citizens for lawful purposes, such as short
barreled shotguns[]and noting languagedm Miller that “ordinarily when called for [militia]
service [ableebodied] men were expected to appear bearing arms supplied by themselves and of
the kindin common use at the timie(quotingMiller, 307 U.S. at 179 (internal quotation marks
omitted)) emphasis added).

In Heller 1, for example, the Court initially made a determination, based on
manufacturing data, thasémiautomatic rifes and magazines holding more than ten rounds are
indeed in ‘common usé but ultimately found the evidence presented by the parties insufficient
to determine whether “these weapons are commonly used or are useful specibicalbftf
defense or hunting and therefore whether the prohibitions of certairaséomatic rifles an
magazines holding more than ten rounds meaningfully affect the right to keegamarims.”

670 F.3d at 1261Similarly, in NYSRPA v. Cuombased on its holdinthat “[u]lnderHeller, the
Second Amendment does not apply to weapons that are not ‘im@omse at the tinjé the
Western District of New Yorkonsidered the parties’ opposing evidence about the “popularity”
of assault rifles and largeapacity magazines. 990 F. Supp. 2d at-883 The court, however,
did not resolve thigjuestion,insteadruling that “ownership statistics alone [were] not enough”
because the “firearm must also be posse$sedawful purposes.” Id. at 364. The Court

eventually assumed, for purposes of the decision, that the weapons at issue were

14



“commonly used fotawful purposes” and thus covered by the Second Amendnigret 365"

Guided by these decisions and in lighttie¢ Supreme Court’s explamatithat the test
formulated inHeller is “fairly supported by the historical tradition of prohibiting the carryoig
‘dangerous andnusualweapons; Heller, 554 U.Sat627 (emphasis added), the Court believes
thatthere is a separate and distinct requirement that a weapon be “in common useret’time ti
order to be protected by the Second Amendm&se Heller554 U.S. at 627{explaining that
weapons “in common use at the time” are protected by the Second Amendment). Thus, to
reiterate, the weapon at issue must be “in common arse&its common use must be a lawful
one.

Furthermore,ie Court agrees witNYSRR v. Cuomaand other decisions interpreting
the time relevant taéhe “in common use at the timeglementto mean those weapons in use
today, rather than weapons only in existence at the time of ratification of thendSec
Amendment. 990 F. Supp. 2d at 3G0The salient question for th¢eller Court, then, was not
what weapons were in common use during the revolutionary period, but what weapons are in
common usetoday”) (emphasis added)see also Heller II, 670 F.3d at 1261 (noting the
nationwide manufacter of the semautomatic rifles at issue from 1986 to 200arzarella,

614 F.3d at 93 (rejecting criminal defendant’s contention that the relevant tima fmrfimon
use at the time” was ratification)indeed,the Supreme Court’s statemantHeller tha the
Second Amendment “extends, prima facie, to all instruments that constituiblbesmms, even

those that were not in existence at the time of the founduagild appear tanake this reading

15 As in NYSRPA vCuomg the Third Circuit inMiarzzarelladeclined to decide whether the
criminal defendant’s right to bear arms had been infringed and simply assubeeskd on its
findings that the evidence on whether possession of unmarked firearms in the homeei cove
by the Second Amendment was inconclusive and that the restriction at issue passed
“constitutional muster even if it burdens protected conduct.” 614 F.3d at 95.
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incontrovertible. Heller, 554 U.S. ab82 Thus, the Courinterpretsthe time relevant tdin
common use at the time” to mean weapons in common use tfoday.
C. Level Of Scrutiny For Second Amendment Challenges

As the Southern District of New York recently found, a majority of courts hapéed
“‘intermediate scrutiny to general challenges under the Second Amendment, esen wh
reviewing statutes or laws that may restrict the possession of [weapons]hartte.” See New
York State Rifle & Pistol Ass’n v. City of New Yaddb. 13 CV 2115, 2015 WL 500172, at *7
(S.D.N.Y. Feb. 5, 2015pppeal filed No. 15638 (applying intermediate scrutiny tdew York
City law restricting the transportation of handguns covered by resideseresdis beyond the
premises of the licensed residenaee alsdKachalsky 701 F.3dat 93 (applying intermediate
scrutiny to New York licensing scheme for carrying concealed handguns irc)pulited
States v. Rees27 F.3d 792, 800 (10th Ci2010),cert. denied131 S.Ct. 2476 (2011) (applying
intermediate scrutiny téedera statute prohibitingan individual’'s possession of gureven in
the home—when subject to a protective ordes opposed to a criminal convictiobited States
v. Skoien614 F.3d 638, 6442 (7th Cir.2010) en bang (applying intermediate scrutiny to
federal statutgrohibiting the possession of firearms by any person convictache§demeanor
domestic violence crime)jnited States v. Chested28 F.3d 673, 677 (4th Ci2010) (sames

Skoien; Marzzarella,614 F.3dat 97 (applying intermediate scrutiig law limiting possession

16 The Court acknowledges, but disagrees with, those courts that have read “in common use

at the time” to apply only to those weapons that were used by the militia at the time of the
country’s founding.See, e.gPruess 703 F.3dat 246 n.2 (interpreting “in common use at the
time” to be at the time of ratificationJack v. United State$ A.3D 1224, 1235 (D.C. 2010)
(finding that it was not “clear’ or ‘obvious’ that the Second Amendment securegthef the
people ‘to keep and bear’ ice picks” where plaintiff failed to provide any “convirgsgtgrical
analysis demonstrating [ice picksuitability for use in the militia”).
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of firearms with obliterated serial numbdrecause the law did not “severely limit the possession
of firearms”); United States. v. Oppedisarm@)-CR-0305, 2010 WL 4961663, at *2 (E.D.N.Y.
Nov. 30, 2010) (applying intermediaterstiny to challengéo federal statute prohibiting persons
convicted of certain crimes from possessing fireariN¥)SRPA v. Cuom®90 F.Supp. 2dat
366-67 (applying inermediate scrutiny t&8AFE Act and concluding that @mild form of
intermediate scrutify applies to restrictions posingpnly modest burderison the right to
possess firearmgyuotingHeller 11, 670 F.3d at 1263

2. There IsInsufficient Evidence OnWhether Chuka Sticks Are
Protected Under The Second Amendment

The parties do notispute the fact that chuka sticks are weapons. Indeed, New York law
defines them as suchSeeN.Y. Penal Law § 265.00(14)*Chuka stick’ means any device
designed primarily as a weapon.”). However, the parties vigorously dispute whether chuka
sticks are“in common use” for‘lawful purpose’s and thus eligible for protection under the
Second Amendmenteller, 554 U.S. at 624These are fundamentally empirical questions.

Maloney argueghat chuka sticks are “typically possessed by-ddiding citizens for

lawful purpose$ Maloney attests thathuka sticks are “an integral part of [his] martial arts

17 The cited cases concerned firearms, not chuka stickseatnttions but not bans, othe

possession and use of certain firearms. These distinctions could be relevammmaeidow
substantially Seatn 265.01 burdens Maloney’s exercise of his Second Amendment rights and
thus the appropriate level of scrutiny to apply. Section 265.01 bans the possession of nunchaku
anywhere and for any purpose, bringing it closer to the handgun ban struck ddellein See
Decastrq 682 F.3d at 165—-66 (distinguishing between the restrictions at issue in that case, which
did not preclude ownership or possession of firearms, and the handgun ban struck down in
Heller) (quotingHeller, 554 U.S. at 629 (“Few laws in the history of our Nation have come close
to the restriction of the District's handgun ban.”)). At the same time, howevée inalndguns,
nunchaku are not considered “the quintessentialdedhse weapon,” by “the American
people,”Heller, 554 U.S. at 62%ndthus a ban on their possession arguably does not impose
nearlythe same burden as a handgun ban on the Second Amendment right to bear arms for the
purpose of self-defense. The Court defers the resolution of this issue unthafparties have
stbmitted additional evidence on the use of nunchaku in this country, as disiciissed
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training and indeed of [his] home defense philosoph@aloney Decl., § 6). Selefense of
the home clearly constitutes a “lawful purpose” emdeller. See McDonald561 U.S. at 7
(“Selfdefense is a basic right, recognized by many legal systems frormtahioies to the
present, andn Heller, we held hat individual seHdefense isthecentral componehtof the
Second Amendment right (emphasis in original)Kachalsky 701 F.3d at 89 (stating “Second
Amendment guarantees are at their zenith within the home”). However, Malgersonal
experience is jusbne data point and does not, on its own, establishcthata sticks are “in
comma use todayor that their common usefisr the“lawful purpose’of seltdefense.

In an attempt to establish that chuka sticks dgpic€ally possessed by laabiding
citizens for lawful purposes,” Maloney points to the legislative history of Mevk’'s ban as
well as judicial decisions opining on the use of chuka sticks. Maloney citaprdmt, 1974
memorandum from New York’'s Division of Criminal Justice Services opposing the
criminalization of tiuka sticksadknowledging that chuka sticks are used in martial arts trgining
and statinghat “many members of the public” participate in such activiti®. Memo at ECF
6—7; see alsoDkt. 1162). Maloney also cites to a 1982 decision by the Suprémat of
Hawaii stating that “nunchaku sticks are widely used in the martial #r,1983 decision by
the Dstrict of Columbia Court of Appealsrecognizing that “the nunchaku has socially
acceptable uses within the context of martial aftshd a1984decision by the Ohio Court of

Appealsfinding that the record establisththat the chuka sticks at issue were “used only for

18 State v. Muliufi64 Haw. 485, 489 (Haw. 1982) (determining that nunchaku are not
deadly or dangerous weapons).

19 In re S.P, 465 A.2d 823, 827 (D.C. 1983) (upholding defendant’s conviction under the
dangerous weapons statute based on his carrying and twirling nunchaku in a crowd).

18



lawful purposes® Finally, Maloney points out that Judge Spatt, in his 2007 opinion,
recognized that “the martial arts generadlgd perhaps use of the nunchaku in particular, have a
rich history and are culturally significant to many people in many pattse world.” Maloney
470 F. Supp. 2d at 213.

In contrast,the District Attorney argues that chuka sticks are not “in comrsé,
inasmuch as it is clear that only a small subset of the population even atterapé nunchaku
for martial arts related purposes.Dgf. Opp. at ECF)6 However, the District Attorney fails to
back this claimwith any evidentiary supporinstead, the District Attornegrgues that nunchaku
are “dangerous and unusual weapon[s] which [are] not typically possessed -Bpidavg
citizens for lawful purposes.” (Def. Opp. at ECF 6). In an attempt to establishutictaku are
“dangerous and unusual,” and therefore not protected by the Second Amendment, the Distric
Attorney points to a handful of cases from across the country, spaBdirygars, where
nunchakuwere used to commit violent crimegld. (citing four news articles describing the use
of nunchaku in violent crimgs The District Attorneyalso points out that the Btrict of
Columbiacase cited by Maloneyn re S.P., Jr, actually upheld the defendant’s conviction for
possession afunchakuasa dangerous weapon, despite its recognition that nunchaku are used in
the martial arts.See465 A.2d at 827. She also cites to a 1986 decision by the District Court of
Appeal in Florida and a 1985 decision from the Court of Appeals in lowa findinguheahaku
constituted dangerous and deadly weap@ee R.V. v. Stgtd97 So.2d 912 (Fla. Dist. Ct. App.

1986); State v. Mitche)l 371 N.W.2d 432 (lowa Ct. App. 1985). And in opposition to the

20 State v. Maloneyd70 N.E.2d 210, 211 (1984) (overturning conviction because defendant
had merely possessed nunchaku, “an otherlaaful article” under the circumstances
presented).
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Division of Criminal Justice Services memorandum offered byoMgy, the District Attorney
points to sources of legislative history suggesting that New York legshatwed nunchaku as
dangerous weapons. (Def. Opp. at ECE'9).

The Court does not find the evidence offetsdthe partiedo be so persuasive as to
warranta grant ofsummary judgmento eitherside Both sides have offered little more than
anecdotal evidencewvhich leaves the Court 4#quipped to determine whether the examples
offered are representative or atypicahdeed, neither party has adwead any empirical support
that would allow the Court to conclude that chuka sticks are or are not “in commuordage
and that they are usddr “lawful purposs.” While courts in firearms cases have recognized
that “reliable empirical evidence” establingthe purposes for which the weapons at issue were
used may prove to be “elusivetfie parties in those cases at least made attaimpharshal
statisticsto demonstrate thahe weapons at issue were “in common use.”Héller I, the
District of Cdumbia Circuit found that the record clearly established that the weapons at issue
were “in common use,” basgith part,on manufacturing statistickating from 1986. 670 F.3d at
1261. In NYSRPA v. Cuomdhe parties both provided statistics on the ownership of assault
weapons,providing a basis fothe district court to assume that the weapons at issue were
“commonly used for lawful purposes.” 990 F. Supp. 2d at 365. Here, however, neither Maloney

nor the District Attorey have made gmattempt to offer ownership statistics or expert testimony

21 The sources of legislative history cited by the District AttorneyHran April 8, 1974

memorandum from the then-Attorney General noting that nunchaku have “apparently been
widely used by muggers and street gangs”; (2) an April 1, 1974 letter fronegindtive

Secretary of the District Attorneys Association of the State of Nerxk ¥ the Counsel to
Governor Wilson noting that “[a]s a result of the recent popularity of ‘Kung Fu s\anie

shows, various circles of the state’s young are using” nunchaku, which “can &)I&n(April 2,

1974 letter from Assemblyman Richard C. Ross stating that nunchaku may be usgdriate,
bludgeon, thrusting or striking device”; and (4) an April 1, 1@T#er from the District Attorney

of Dutchess County noting that nunchaku are used “in the same manner and with a frequency
that now approximates other per se contraband weaponSEgEDEf. Opp.at ECF9-10).
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as to whether chuka sticks are “imumon use” for lawful purposes or are otherwise “dangerous
and unusual.”

On thethin evidentiary record currently before the Court, the Cowhable to find that
the evidence is “so orsded that one party must prevail as a matter of [&nderson477 U.S.
at 25152. Neither Maloney nor the District Attorney has shown an absence of disputed issue
of material fact with respect to the cralahreshold question of whether chuka sticks are or are
not protected by the Second Amendment. Twairt thusdenies summary judgment to both
Maloney and the District Attorney with respect to Maloney’s Second Amertdrte@m?? At
trial, the parties shad be prepare to offer a more robust factual record through the use of
statisticsandbr expert testimon{®

3. Section 1983 Gaim

a. Applicable Law
Count Three of Maloney’'s Second Amended Complaint asserts a due process violation

based on the District Attoey’s “disclosure,” in a brief to the Second Circuit, that he was listed

22 Maloney also offers evidence that nunchaku have “historically had a reasonable

relationship to a citizens’ militia” based on their use by Okinawans in thel&dh century to

resist occupation by the Japanese. (Pl. 56.1, § 3). The District Attorney agreesthaku

were used as aeapon by Okinawans in the 17th century (Def. 56.1, 1 3), but disputes the legal
relevance of this fact. Thouddeller opined that the purpose of the Second Amendment was to
prevent elimination of the militi&54 U.S. at 599, it does not limit the Second Amendment’s
scope to only those weapons with a connection to the militia. Thus, the Court findg tife fac
nunchaku’s historical connection with the Okinawan militia to have little relevantetask of
determining whether nunchaku are “in common use” today for lawful purposes.

23 Given the equitable nature of the reliefight by Maloney, the Court anticipates that the

parties will proceed with a bench trighee Pereira v. Faracd13 F.3d 330, 337 (2d Cir. 2005)
(applying twostep test fronGGranfinanciera, S.A. v. Nordber§92 U.S. 33, 42 (1989) to
determine whether a particular action triggers the right to trial by juryn@ékst whether the
action “would have been deemed legal or equitable in 18th century England,” then exdngning
remedysought and “whether it is legal or equitable in nature,” and finally “balandjvegiwo,
giving greater weight to the latter.”).
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on the New York State Child Abuse and Maltreatment Register. Maloney’s due prlecess
premised on the harm to his reputation fribva District Attorney’s dissemination of thectahat
he was the subject of an investigation for possible child abuse. Becaudzethgeifiterest he
asserts is tied to his reputation, he concedes“sigina plus” is theapplicable standarébr
analyzing his claim. (Pl. Memo at ECF 1®attersonv. City of Uticg 370 F.3d 322, 330 (2d
Cir. 2004).

“It is axiomatic that a ‘persor’interest in his or her good reputation alone, apart from a
more tangible interest, is not a liberty or property interest sufficiemvioke the procedural
protectionsof the Due Process Clause or create a cause of action under § 193iBice v.
Countyof Nassau837 F. Supp. 2d 71, 97 (E.D.N.Y. 20HtHd, 563 F. Appk 13 (2d Cir. 2014)
(citing Patterson 370 F.3dat 329-30 (further citation omitted) Ordinarily, a claim based
solely on a plaintiff's loss of reputation must be brought as a state defamatmnarid cannot
form the basis of a Section 1983 claifrince 837 F. Supp. 2d at 97 (citil®@pdallah v. City of
Utica, 383 F.3d 34, 38 (2d Ci2004). However, a plaintiff may assert &ection 1983ue
process claim based on reputational harm if his injury is coupled with the deprivationood a m
tangible interest; such claims are known as “stigma plus” claiBee Pattersqn370 F.3d at
330; Sadallah 383 F.3d at 38.

“To succeed on a stigma plus claing plaintiff must show (1) the utterance of a
statement sufficiently derogatory to injure his or her reputation, that ibleaplbeing proved
false, and that he or she claims is false, and (2) a matialmposed burden or stateposed
alteration of the plaintifs status or rights. Prince, 837 F. Supp. 2d at 97 (citir®adallah 383
F.3d at 38). Failure to establish that the statement at issue is “capdidm@fproved false”

requires dismissal of the plaintiff's claimSee Prince837 F. Supp. 2d at 998 (dismissing
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plaintiff's “stigma plus claim where the statements at issue could not be characterized as “false,
reputationtarnishing statement[s] sufficient to support” his claim).
b. Maloney’s “Stigma Plus Claim Fails

The Court grants summary judgment to the District Attorney on Count Threeidgec
Maloney cannot establish the first element of‘lsisgma plus claim as a matter of law. It is
undisputed that the District Attorney’s statement in her Second Circuit bysafdiag Maloney’s
listing on the Register was a true statement at the time the brief wa%' filéx factual accuracy
of the “disclosure” mde by the District Attorney is thus fatal to his claifee Prince837 F.
Supp. 2d at 98see also Vega v. Lantd96 F.3d 77, 82 (2d Cir. 2010) (finding plaintiff, who
contested his classification as a sex offender, was not entitled to relief“@tigma plus claim
because plaintiffailed to establish & threshold requiremenithe existence of a reputation
tarnishing statement thatfelse” (emphasis in origina))

Maloney’s inability to establish the threshold requirement 66tagma plus claim is
further bolstered by the fact that the District Attorney’s “disclosure’ltesgdrom the citation to
a publicly issued district court opinion in a case that Maloney himself fikbére he alleged
due process violation based on his listing on tegi®er. (SeeDkt. 1021 at ECF 11 (“In
addition, since Plaintiff's infant sons had been in the home at the time of the incidesd,dDf
Child andFamily Services investigated, concluded that the incidedicated maltreatment of
his sons/sic] and Plaintiff was listed on the New York State Child Abuse and Maltreatment
Register’ (citing Maloney No. 03 CV 4178))). As the District Attorney points out, Maloney’s
own complaint inMaloney v.County of Nassagtated that he had been investigated aadl th

“said investigation was deemed ‘Indicated,’” which creates a permanent recandicating that

24 As noted in Section I.Bupra District Attorney Rice filed the brief on October 25, 2007,
andthe report againdflaloneywas not amendedntil September 22, 2008.

23



Plaintiff has been investigated for possible child abusBgf.66.1 at ECF 3 § 1 (citing Verified
Complaint at 11 3233, Maloney No. 03 CV 4178. In ruling on the defendants’ motion to
dismiss, Judge Townes’ opinion Maloney v. County of Nassaecounted Maloney' ©wn
allegation regarding his listing on the Regist8ee623 F. Supp. 2d at 283

Unable to overcome the factual nature of the “disclosure” at is4aleney attempts to
distinguish his own disclosure of the listing in his complaint from the District Atttaogation
of this fact “to advance one’s own position in a civil matter” at the expense ofrigujhis]
good name (Pl. Reply at ECF 13). Maloney fails to demonstrate how any such distinction is
legally cognizable within théstigma plus framewok.

While the Courtrecognizes that the sewwaar delay between Maloney’s initial listing on
the Register and the eventual amendmeas egregiously long’ it still finds that Maloney
cannot find vindication through the due process claim pled here. As Judge Townes noted in her
opinion, Maloney had a meaningful pakprivation remedy through an Article 78 proceeding in
State court.Maloney 623 F. Supp. 2d at 300aloney’sdecision tadforego an Article 78 action
and instead pursue*stigma plus claimin this Court leaves him without a remedy.

Having found thatMaloney’s due process claim fails because of the factual nahare
accuracyof the “disclosure” by the District Attorney, the Court declines to addhes®istrict

Attorney’s remaining arguments as to qualified immunity and collate @b est

25 Seesupranote 8 regarding Maloney’s listing on the register.

26 As Maloney acknowledges, Judge Spatt rejected Maloney’s attempt to assect a di

challenge to his listing on the Register through a pgicause of action based on New York
Social Services Law § 422(12), because Maloney had never filed a Noticenof (Rl. Reply
at ECF 1611). Thus, the Court notes that Maloney’s addition of this due process claim
following remand of this case was an inappropriate attempt to revisit and end-datigiens
already reached on this issue by Judge TownBkloney v. County dflassatand Judge Spatt
in this action
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The Court thus grants summary judgment to the District Attorney on Cdurt Tof
Maloney’s Second Amended Complaint.

V. CONCLUSION

The Court denies summary judgment to both parties on Count One of the Second
Amended ComplainthallengingNew York Penal L& § 265.01as a violation of the Second
Amendment This claim shall proceed to trial. The parties shall file a proposed joirtripte
order withinforty-five (45) days of the date of this Order.

The Court grants summary judgment to the District Attproa Count Three of the
Second Amended Complai(@ 1983 Claim) Maloney’s request for declaratory relief as to New
York Penal Lawg 265.02is dismissé from this action for lack of standing. The Court also
dismisses Count Two of the Second Amended Comp(aimth and Fourteenth Amendment
challengeto the chuka stick ban) for the reasons stated on the record during the October 24, 2013
pre-motion conference.

SO ORDERED.

/s/ Pamela K. Chen
Pamela K. Chen
United States Districiudge

Dated:May 22, 2015
Brooklyn, New York
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