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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_______________________________________________________ X
MICHAEL T. DOLAN,

Plaintiff,

MEMORANDUM & ORDER
- against
03-CV-03285(PKC) (AKT)

SELECT PORTFOLICBERVICING, Inc,

Defendant
_______________________________________________________ X

PAMELA K. CHEN, United States District Judge:

Before the Court igro se Plaintiff Michael T. Dolan’smotion for judgment as a matter
of law pursuant td~ederal Rule Civil Procedure (“RuleBp(b),relief from judgment pursuant to
Rule60(b), ora new trial pursuant tBule 59(a).For the reasons stated herdthaintiff's Motion
is deniedin its entirety

BACK GROUND?2

On July 7, 2003Plaintiff commenced ik action. (Dkt. No. 1.) After extensive motion
practice, including three orders on the parties’ summary judgmetidns(Dkt. Nos. 355, 389,
430), the lone remaining defendant was Select Portfolio Serviciag(“BPS”), against whom
Plaintiff proceeded to trial on claims pursuant to Section @0& the Real Estate Settlement
Procedures Act (“RESPA”), and state law claims under breach of contract, neglayahbegach

of fiduciary duty theories(Order,Dkt. No. 453.) The matte was tried over the course ohdn-

1 Although Plaintiff now appearsro se he was represented by counsel,atarir Dahiya
of the Dahiya Law Group LLC, during the summawgigment phase and at trial in this matter.
(SeeDocket and Trial Transcript.)

2 The Court assumes the parties’ familiarity with the underlying factisisnmatter. As
such, this section summargenlythe relevanprocedural history.Substantive evighce elicited
during the trial relevant to specific issussummarized in the discussion section.
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consecutive days.SeeMinute Entries datedctober 5, 2016, October 6, 2016, October 7, 2016,
October 11, 2016, and October 13, 2016.)

Plaintiff and his wife Donna Dolantestified during Plaintiff’'s case in chieEPS presented
two witnesses in its casPiane WeinbergeasSPSs corporate representative ad@mes F. Lynn
asits expert witness (SeeTrial Transcript (“Tr.”)). Thejury returned averdict for SPS finding
the following: that Plaintiff failed to prove by a preponderance of the evidenceR&aviSlated
Section 2605(e) of RESPA, that Plaintiff failed to prove by a preponderartice efidence that
SPS was negligent with respect to its duties under Section 2605(e) oARIBSFPlaintiff failed
to prove by a preponderance of the evidence that SPS breached a contract betwegestbg par
chargingimproper interest rates, failedd make timely tax payments from escrow funds, and
charging unauthorized fees for property inspection; and, that Plaintiff falgotove by a
preponderance of the evidence that SPS violated a fiduciary duty owed to Plaintifirging
improper interest rates and failing to make timely tax payments from escrosv {Meddict Steet,
Dkt. No.473) Judgment was entef®n October 13, 2016. (Dkt. No. 4y Plaintiff’'s motion
was fully briefed on February 6, 2017SeeDkt. Nos. 487, 489, 490.)

DISCUSSION

Rule 50(b) Motion for Judgment asa Matter of Law

“A post-trial Rule 500) motion for judgment as a matter of law is properly made only if a
Rule 50(a) motion for judgment as a matter of law has been made before submissiorasé the c
to the jury.” Bracey v. Bd. of Educ. of City of Bridgepd68 F.3d 108, 117 (2d Cir. 2004)ting
Fed R. Civ. P. 50(a)(b)) (citations omitted)see alsdCruz v. Local Union No. 3 of Int'l Bhd. of
Elec. Workers34 F.3d 1148, 1155 (2d Cir. 1994) (“The rule is well established that a motion for
[jJudgment as a matter of law] at the close oftladl evidence is a prerequisite for [judgment as a

matter of law].”). Although the requiremethiat the initial motion for judgment as a matter of law



be made before the casesubmittedo the jury is a procedural one, “it may not be waived by the
parties or excused by the district courBtacey 368 F.3cat 117 (citing Cruz 34 F.3d at 1155).
Here, Plaintiff did not move for judgment as a matter of ddier the close of evidence
(SeeTr. 277, 390-416. Thefirst time he did so was on December 2D16—69days after
judgment was enteredDkt. No.487.) Thus, because Plaintiffiled tomoveunder Rule50(a)
for judgment as matter of latvefore the case was submitted to the,jimg postirial motion
seekingrelief under Rule 50(nust be @nied. See Bracey368 F.3dcat 117 (finding the party’s
Rule 50(b) motion procedurally barred where the party never moved Rutee50(a) and first
moved for judgment as a matter of law seventeen days after judgmentterasi pAktas v. IMC
Dev. Colnc., 563 F. App’x 79, 8@2d Cir. 2014)affirming district court’s denial of party’s Rule
50(b) motion where party did not make a proper Rule 50(a)(2) motion before the case was
submitted to the jury)Accordingly, Plaintiff's Rule 50(b) motion for judgment as aatter of law
is denied.

. Rule 59(a) Motion for a New Trial

Plaintiff seeks a new trial und&ule 59(a)on the basis thdahejury’s verdictwasagainst
the weight of the evidence. “[Adecision is against the weight of the evidence, for purposes of a
Rule 59 motion, if and only if the verdict is seriously erroneous or a miscaofiagetice” Farrior
v. Waterford Bd. of Educ277 F.3d 633, 635 (2d Cir. 2002)hendeciding a Rule %(a) motion, a
district court“may weigh the evidence and the credibility of witnesses and need not view the
evidence irthe light most favorable to the verdict winneRaedle v. Credit Agricole Indosy&70
F.3d 411, 418 (2d CiR012). Jury verdictshowever, Should be disturbed with great infrequency.”
(Id.) In particular,when* a verdict is predicated almost entirely on the girgssessments of

credibility, such a verdict generally should not be disturbed except in an egregious case, tta correc



seriously erroneous result, or to prevent a miscarriage of justltéés Glob. v. United Parcel Serv.
Oasis Supply Corp757 F.3d 92, 99 (2d Cir. 201@uotingRaedle 670 F.3chat418-19).

As discussed below, the Court finds that the verdict was not seriously erroneaus or
miscarriage of justice, and that Plaintiff is not entitled to a new’trial

A. RESPA Claims

Plaintiff argues that jury’s verdict was against the weight of th@eaece because it was
evident that SPS violated RESPA in various wafRlaintiffs Memorandum of Law (“Pl. Br.”),
Dkt. No. 487at 3-5) Although Plaintiff’'s motiorcitesnumerousnstances of purported misconduct
by SPS, lte Court addresses only the thethigt SPS violated Section 2605@&)RESPAby failing
to respond or take corrective action with respect to certain written inguines/n asqualified
written requests (“QWR?) This wasthe sole theorpf Section 2605(e) liability presentéal the
jury.* (SeeOrder,Dkt. No. 453) To find SPS liable for violatin§ection 2605(g}he jury needd
to find that Plaintiff sent one or more QWRs to SK3ury InstructionDkt. No. 472 at 1)) 12

U.S.C. 8§ 2605(e)(1)(Beff. Sept 30, 1996 to July 20, 201T)o qualify as a QWR, the requéstd

3 In his motion, Plaintiff again challenges the Court’s ruling on issue preclusatimgeto
his state court action. (PI. Br. at 12.) The Court stagdsslouling made on this issue at various
points throughout this litigation, which was summarized at the finalrleconference held on
September 28, 2016: “Plaintiff is judicially estopped from arguing issue piat|/usince he
argued in opposition to summary judgment in January 2014 that the State Court Foreclosure
Proceeding on which he now bases his motion was ‘a different proceeding deahing]wit
different party. . . and dealing witla] different issué the ‘State Court action did not involve the
present defendahfind ‘did not require any determination of [SBRiability to the Plaintiff[] for
the alleged wrongdoing under . RESFA . . . and his state law claims for breach of contract,
negligence, and breach of fiduciary dufyPlaintiff’s Opposition to SPS Motion for Summary
JudgmentDkt. N0.383,at 5-8.)] The Courtalso reiterated that Plaintiffissue preclusion motion
was and remains untimely(Minute Entry dated September 28, 2016.)

4 As previously mentioned, after multiple rounds of summary judgment motinds
motionsin limine, the Court dismissed all but one of Plaintiff's theories of Section 2605(e)
liability. (SeeDkt. Nos. 355, 389, 430, 441, 442, 444, 445 and 447.)



to: (1) be in writingf2) include, or otherwise enable SPS to idenBfgintiff's name and account;
and (3) provide either a statement of the reason that Plaintiff believed hisaeas in error or
sufficient detail tdSPSregardingotherinformation Plaintiff sought.(Id.)

Secondthe jury needed to finthat SPSailed, within sixtyweekdays of receiving a QWR,
to either (1) make appropriate corrections to Plaintiff's account (including creditirappflate
charge or penalties) aseéndPlaintiff written notificationof that correction (including the contact
information of a representative who could provide assistance to PlaiotifB) after conducting
an investigation provide Plaintiff with the contact information for a represemtatho could
provide him assistance, and also provide eit)ea written explanation or clarification, including
a statement of reasons, of why SPS believed Plaintiff's account was car(@the information
Plaintiff requested or an explanation of why that information was unavailable or could not be
obtained. (Jury InstructionPkt. No. 472 at 1811); 12 U.S.C. 8§ 2605(e)(Rff. Sept 30, 1996 to
July 20, 2011).

Plaintiff introduced two writings at trial that he claimed were QWiRshich SPS had
failed to properly respond, in violation of Section 2605(Ehe firstwas a fax dated December
18, 2000, from Plaintiff to “Pam c/o Fairbanks Capifa(Plaintiff's Trial Exhibit (“Pl. Ex.”) 13.)

In the fax which attached papers showing that SPS was now servicing Plaintiff’'gagert

Plaintiff requested that Paoall him “as soon as you have set up accountd?) (Significantly,

> SPS was originally known as Fairbanks Capital Corporation. The Court has amended the
case cagon to reflect Defendant’s change of name, consistent with the Court’s directitn in i
September 18, 2014 Memorandum & Order. (Dkt. No. 389 at 1 n.1.)

As discussednfra, Plaintiff sent his December 18, 2000 fax after speaking to “Pam” at
SPS on the phone about Plaintiff’'s mortgage payment being returned to him, and thau#ts a re
of the phone call, the status of Plaintiff's mortgage account was changed fraodare to
forbearance and his returned payment was later accepted and credited—50r.263, 287—-88
304-05, 315-16.)



Plaintiff admitted on crossexamination that his fax did not include wordsuggesting or
indicatingarny error with his accounsuch as “wrong “incorrect,” or “false.” (Tr. 260—-61.)

Based orthisrecord,it was not against the weight of the evidence for the jury to conclude
that Plaintiff’'s December 18, 2000 fax did not qualify as a QWe&causet neitherprovideda
statement of the reason that Plaintiff believed his account vesisoinnor sufficient detail to SPS
regarding other information Plaintiff sought, and that, therefore, Plairfiftceember 18, 2000 fax
could not support a violation of Section 2605(e).

The second writing that Plaintiff introducedl trial was a faxdated February 16, 2001
from Plaintiff to Fairbanks Capital(PIl. Ex. 14.) Written an the cover sheedf the fax were the
words,“Urgent Real Estate Taxes Duand dtachedo it wasa pastdue property tax notice from
the Town of Smithtown. Id.) Plaintiff alsointroduceda letterfrom SPSto him, dated April 10,
2001, respoding to Plaintiff's February 16, 20Dfax. (Pl. Ex. 16; Tr. 201.)SPS’sletter stated,
in relevant part, that SPS could not adequately address Plaintiff’s yingitirout receipt of
additional information and documentation from hinse€Pl. Ex. 16; Tr. 203, 258.) On cress
examination, Plaintiff admitted thatehdid not provide SPS thadditional information or
documentation request inSPS’sApril 10, 20QL letter. (Tr. 257-58.)

Based on this record, it was not against the weight of the evidence for the goryctude
that SPSadequatelyesponded to Plaintiff's February 16, 2001 fax (even if found to be a QWR)

on April 10, 2001which was53 days after receiving Plaintifffax.® (SeePl. Ex. 16; Tr. 203.)

®The jury was not instructed ®ESPA Section 2605(@))(A), which provides, in relevant
part, that “[i]f any servicer of a federally related mortgage loan receivViE3WéR] from the
borrower (or an agent of the borrower) fioformation relating to the servicing of such loan, the
servicer shall provide a written response acknowledging receipt of tfesjgondence within 20
days” Id. (eff. Sept 30, 1996 to July 20, 2011). To the extent Plaintiff now argues that SPS
violated Section 2605(€)1)(A), that argument is waived because Plaintiff did not object to the
instructions given to the jury regarding Plaintiff's RESPA claim during t&&eMorse v. Fustp



Accordingly, the Court finds that the juryerdict denyindPlaintiff relief on hs RESPA
claims was neither seriously erroneous result nor a miscarriage of justice.

B. Negligence Claim

To prevail on hisclaim that SPS negligently serviced his residential mortgage, Plaintiff
needed to prove that SPS owed Plaintiff a duty, SPS breached that duty, amifl Slered an
injury proximately caused by SPS’s breadlme jury was instructed that prior to the trial, the Court
hadfound that SPS owed a duty to Plaintifforoperly service his residential mortgégecomplying
with RESPA Section 2605(e)(Jury Instructions, Dkt. No. 472 at 11.)he jury was further
instructed that it had to find that SPS had violated RESPA $e2605(e) in order to find that
SPS had breaeklits duty to Plaintiff. (Id.) As discussedupra the jury found that SPS did not
violate Section 2605(e) either with respect to Plaintiff's December 18, 2000 or febéy2001
faxes Therefore, thaury’s finding that Plaintiff did not prove his negligence claim was not against
the weight of the evidence.

Moreover Plaintiff did not adduce sufficient evidence to prove that SBIfgedviolation
of Section 2605(e), based on the December 18, 2000 or February 16, 289 tdaged him to
suffer an injury. Regardng the December 18, 200fx, Plaintiff testified thaton or about
December 182000,he called SPS after his initialortgagepayment taSPSwas returned.(Tr.
253.) After the phone calljn which Plaintiff spoked “Pam,” Plaintiff sent the December 18,

2000 fax, which attached papers showing that SPS was now servicing Plaintitimgeor Tr.

804 F.3d 538, 552 (2d Cir. 201%krt. denied137 S. Ct. 126 (2@) (“The Federal Rules require
that an objection . . . ‘that is traced to an alleged error in the jury instruction art\srelet,” . . .
must bemade. . . ‘before the jury retires to deliberdte . . The ‘failure to object to a jury
instruction or the fan of an interrogatory prior to the jury retiring results in a waiver of that
objection.™) (quotingJarvis v. Ford Motor Cq.283 F.3d 33, 56-57 (2d Cir. 2002)).



47-50;PI. Ex. 13.) SPS’s corporate witness, Ms. Weinbegifiedat trial thatin response to
Plaintiff's phone cl, Plaintiff's account was changed from foreclosure to forbearstates (Tr.
315-16.) Plaintiff's returnedmortgaggpayment wasater acceptednd credited, ando late fees
were charged. (Tr. 28489, 304-05.) Thus, even assuming that the December 18, 2800
gualified as a QWR, Plaintiff failed to demonstrate that he suffered amy aguwa result of SPS’s
purported failure to properly respond to that communication.

Regarding Plaintiff’'s February 16, 2001 f@aintiff now argues in hisnotionthat as a
result of SPS’s failure to properly respond to that purported QWW&R Town of Smithtown
imposed a penaltgn Plaintifffor late property tax payments. (Pl. Br5at However, Plaintiff
offered no evidence at trial regarding the impositiomgfsuchate-payment penaltyThus, even
assuming that the February 16, 2001 fax qualified as a QWR, Plaintiff failed to deateottzat
he suffered any injury as a result of SPS’s purported failure to propeppneesto that
communication.

Accordingly, the Court finds that the jurygerdict denyingPlaintiff relief on his
negligence claim was neithesariously erroneous result nor a miscarriage of justice.

C. Breach of Contract

Plaintiff's breach of contract claim was premised on SPS misapplyingnbitgage
payments, charging imprep late fees, improper interesates, and unauthorized property
inspections fees, and failing to timely pay his property taxesntravention of the dtbearance
Agreemend. The Court addresses eadhhese theories in tuyand finds that the Court’s and the

jury’s findings on Plaintiff’'s breach of contract claim was not againsivikight of the evidence.

" To the extent Plaintiff argues that SPS was negligent by not boarding his loanyproper!
the Court found that Plaintiff had not provided any competent evidence supportingrhis(@la
565-69, 573-76.) Thus, that issue was not submitted to the jury.



1. Misapplication of Payments

The Court after hearing testimony from both parties’ witnesses, concludeddnaifPhad
not adduced sufficientompetentvidence for a reasonable juror to fihdt SPShadbreachedhe
Forbearanc@ greementdy misapplyingPlaintiff's mortgage paymentqTr. 574-76) Thus, the
Court granted SPS a directed verdict on Plaintiff's misapplication ah@atg breach of contract
claim. (Id.) After reviewing the record, the Court finds that granting a directetictdor SPS on
thisclaim wasnot against the weight ofétevidence Plaintiff andMs. Weinbergetestifiedthat the
Forbearance Agreemedated August 11, 200@ave SPS the discretion to allocate Plaintiff's
mortgagepayments as it saw fit(Tr. 245, 297 Defendant’s Trial Exhibit @ef. Ex’) E.) Ms.
Weinberger also gave testimony, in which she interprat@dcument referred to as theey Loan
Transaction Statemert(“KLT") , by explaining “bucket by buckétandline by line howsome of
Plaintiff's mortgagepayments were applied.SéeTr. 286-301; Def. Ex. J) The evidence adduced
by SPS—namely the August 11, 2000~rorbearance Agreemerihe KLT, and Ms. Weinberger’s
testimony—amply demonstrated that Plaintiffsnortgage paymentbad not been misapplied.
Therefore, the Coufinds that itsgrantof a directed verdict for SPS on this clawas not against
the weight of the evidence

2. Charging Improper Late Fees

The Court also granted SPS a directed verdict on Plaintiff's theory B&ingroperly
charged him late feeqTr. 574-76.) Plaintiff argues thathe Court’s ruling was in error because
he purports that his mortgagepayment igimely, he shoulahot be charged late feesnd when a

mortgage is in foreclosure, with an accelerated loan, there are no lat¢Hked3r. at 7.) In other

8 The Key Loan Transaction Statement was created by SPS to summarize in a “succinct
way .. . a running balance [of] payments and financial disbursements and monies received” f
Plaintiff. (Tr. 282.)



words, Plaintiffargues that because his mortgage was in foreclassmme pointf was improper
for SPS to assess late feggminst him after that pointAs Plaintiff’'s own argument makes clear,
establishinghe date of the foreclosure proceedings was critical erméting the propriety of the
late feeghat Plaintiff wasassessedYet, Plaintiffnever adduced any evidence regardiegdate of
the foreclosure proceedingstrial Nor did he provide expert testony or any other testimony to
establish how late fees wete be calculated. Plaintiff simply adduced no competent evidence
supporting his claim that the late fees werproper. Moreover, Ms. Weinberger testified that the
late fees were charged after Plaintiff stopped makmogigagepaymeits as required under the
August 11, 2000 érbearancégreement. (Tr. 319.)

Accordingly, after a review of the record, the Court fitldstits grant of a directed verdict
for SPS on Plaintiff's improper late fees claim was not against théntradithe eidence.

3. Charging Improper Interest Rates

At trial, Plaintiff offered only his own testimony in support of hisraléhat SP$had charged
improperinterest ratesn Plaintiff’'s mortgage(Tr. 33-35, 65-74 In SPS’'scaseMs. Weinberger
andSPS’smortgage services and bankiexpert Mr. Lynn, explained how SPBadcalculated the
applicable interest rate, which was based on the terms of Plainttés (Tr. 30508, 419, 422
37.) Further, on crossxamination Plaintiff conceded that the interest r&BShadchargedhim
was based on the applicable rate when the payment wasodwéd)en the payment was madér.
250.) The jury was entitled to evaluate the credibility, experieandexpertise of SPS’s witnesses
andto credit their testimony in finding that Plaintiffad not prove that SPS lsarged improper
interest rates.SeelNG Glob, 757 F.3dat 99 (where evidenceffered at trial largelyonsiss of
witnesstestimony, “thdinding and the verdict whictollowed are particularly itsuited toafterthe

fact second guessit)g

10



Accordingly, the Court finds that the jury’s verdagnying Plaintiff relief on his improper
interest claimwas not seriously erroneous or a miscarriage of juste® id(affirming denial of
motion for a new trial where the jury’s finding largely turned on the bilagiof the testifying
witnesses).

4. Failing to Timely Make Tax Payments Claim

As discussee@arlier, Plaintiff failed to proffer any evidence regarding injag/suffereds
a result othis propertytaxes nobeingpaid on time, thereby failing to prove the injury prong of
his breach of contract claim. Moreover, the K&fhtemenshowed that Plaintiff did not have
sufficient fundsin his escrow accouhito pay his property taxes prior E@bruary 200lwhen he
received notice that his taxes were past d8eePl. Ex.14.) Thus, the juy’s verdict that Plaintiff
had not provethat SPS breached their contrhgtfailing totimely pay Plaintiff’'s propertytaxes
wasnot against the weight of the evidence.

5. Charging Unauthorized Property Inspections Fees

At trial, Plaintiff offered the mortgage agreement and his testimony as evideitceRS
charged him for property inspections for which he did not receive niticegach of the wrtgage
agreemenand note. (Tr. 37; Pl. Ex.)1Ms. Weinberger testified that Plaintiff was charged for
exteriorinspections of the property, which were alemwnder the mortgage for loans that were
delinquent. (Tr. 31312 318) Given the evidence before &,g, the mortgageagreemenand
Ms. Weinberger’'stestimony, the jury was entitled taredit Ms. Weinberger’'sexplanation

regarding the inspections taPSconducted and theesultingfees. SeelNG Glob, 757 F.3dat

¥ Ms. Weinberger testified that t!8PSescrow accourfor Plaintiff's mortgagenheld funds
to cover certain expenses related to servicing the mortgage, includirgtpttapes. As discussed
supra by the terms of th@&ugust 11, 2000~orbearance Agreemer8PS hadhe discretion to
allocate Plaintiff'smortgagepayments as it saw fit(Tr. 245, 292-94297) Thus,SPS was not
required to prioritize Plaintiff’'s property taxes over other expenses thatiPlawed.

11



99. Accordingly, the Court finds that the jury’s verdignying relief on Plaintiff's inspection fees
claim was notseriously erroneous or a miscarriage of justice, and therefore was not #gains
weight of the evidence.

D. Breach of Fiduciary Duty Claim

To preail on his claim for breach dfduciary duty,Plaintiff needed to prove that there was
afiduciary relatonship between Plaintiff and SRBatSPS breactdits fiduciary duty to Plaintiff,
and that SPS’s breach proximately caused Plaintiff to suffer an ir(luyy Instructions, Dkt. No.
472 at 13.)Before trial, the Court found that SPS owed Plaintiff a fiduciary dupydperly manage
funds paid by Plaintiff and held in escrow by SKL.) Thus, the jury only needed to determine
the breach and iajy elements of this claim(ld.) Plaintiff's breach offiduciary duty claimwas
premised on tiee theoies: (1) SPShadcharged improper interest raté®) SPS hathiled to make
timely tax payments fronPlaintiff's escrow funds; and (3) SRA8quiredPlaintiff to pay for
mortgage insurance that was unnecessary or exceissivdprce-place insurance.”drder, Dkt.
No. 453;Verdict SheetDkt. No. 43; Tr. 5/6-578) At trial, the Court granted a directed verdict
for SPS on Plaintiff's forcglace insurance claim. (Tr. 5447.)

With respect to Plaintiff’'s improper interest rate theosyscussedarlier, Plaintiff failed
to establish at trial that SFadcharged himmproper interest ratesThus, it was not against the
weight of the evidence for the jury to find that SPS didmeachits fiduciary duty to Plaintifin
this manner.

With respect to Plaintiff'sintimely property tax payment thepgs previously discussed,
the KLT statement showed that therere no funds iflaintiff's escrow accounh February 2001
that could have been used to pay Plaintiff’'s property {axaish werepast dueat that point (PlI.
Ex. 14 Def. Ex. J) Moreover,Plaintiff adduced no evidenca trial regarding aw injury he

suffered because of the untimely payment of his property taxes. Therefaae,nbtagainst the

12



weight of the evidence for the jury to find that SPS did not bragadiduciary duty to Plaintiff
based on the untimely paymentRi&intiff's property taxes.

With respect tdPlaintiff’s force-place insurancelaim, Plaintiff offered anost no evidence
at trial to support hitheorythat the insurance that SPS procusdile servicing Plaintiff's mortgage
was either unnecessary or exoassFurther,Plaintiff admittedduring his testimonthat he did not
have insurancethen SPS began servicing his mortgage. (Tr—@64 He also admittethat SPS
provided him an opportunity to submit proof of insuraréthathe failed to do so, arttiat under
the terms of th&hird Forbearance Agreematdted September 23, 2002, SPS was allowed to obtain
insurance on the property(Tr. 264-65; Def. Ex. F.) Plaintiff alsodid not provide any competent
testimony expert or otherwis¢hat the amount chargég SPS for the insurance they procured was
excessive.Moreover Ms. Weinberger testified that the insurance rates were sbel8jate Tax
Commissionnot by SKS. (Tr. 316-17.) Mr. Lynn testifiedthat lendeplaced insurance policies
could be activated or canceled retroactiyéiys,Plaintiff was not'doublecharged for insurance
during the months when SHi&t begarservicing his loan (Tr. 439-42.)

Accordingly, based on the record, the Court finds that its directed verdict for SPS on
Plaintiff's force-place insurance claim was not against the weight of the evidence.

1. Rule60(b) Relief from Judgment

“Rule 60(b) provides for relief from judgment on any of several groundgisgen five
numbered subpartseeFed.R. Civ. P. 60(b)(1H5), and under a sixth, cateli provision allowing
for relief for ‘any other reasonfed.R. Civ. P. 60(b)(6). Empresa Cubana Del Tabaco v. Gen.
Cigar Co. Inc, 385 F. Appx 29, 31 (2d Cir. 2010)Rule 60(b)(6)'is a‘grand reservoir of equitable
power to do justicen a particular casé. Stevens v. Miller676 F.3d 62, 6{2d Cir. 2012)quoting
Matarese v. LeFevré801 F.2d 98, 10@d Cir.1986). “Relief [under Rule 60(b)(6)] is warranted

where there are extraordinanycumstances, or where the judgment may work an extreme and undue

13



hardship, anghould be liberally construed when substantial justice will beuserved. United
Airlines, Inc. v. Brien 588 F.3d 158, ¥7(2d Cir. 2009)(quoting Matarese 801 F.2d atl06)
(quotation marks omitted)The Second Circuit has cautioned, howeuhgt‘a Rule 6@nhotion ‘may
not be used as a substitute for appaatl that a claim based orgé error alone isihadequaté.
Id. at176(quotingMatarese 801 F.2d at 107): A motionfor relief from judgment is generally not
favored.” Rossiv. Steven651 F. App’x 55, 5657 (2d Cir. 2016)quotingPichardo v. Ashcroft
374 F.3d46, 55 (2d Cir2004). The burden of proof is on the pasgeking relief from the judgment
when deciding a Rule 60(b)(6) motiold.

Here, Plaintiff complains that thgury’s verdict and the Court’s various rulings were
incorrect Plaintiff's motion raisesnot only the issues presented to the jury and the Court’s rulings
during the trialput also the Court’s decisiomsadeduring the summary judgment and motiams
limine stags, and rulings madén connection with Plaintiff's multiple motions for rsaions. In
sum, Plaintiff simply reiterateall of theissuegshat heraisedduring the course of the entire litigation
andchallengesll of the Court’s rulings on these issues.

The Second Circuit routinelfinds thatRule 60(b)(6) motionthatsimply sekto rditigate
all issuespresentedn an action orarguethat te district court’sdecisiors were wrong are not
sufficiently “extraordinary” to warrant relief under Rule 60(b)(&eeTapper v. Hearn833 F.3d
166, 172 (2d Cir. 2016)affirming denial ofRule 60(b)(6) motion after finding that party had not
established “extraordinary circumstances,” whia@motion was primarily based on “the same
injuries they have alleged in their complainByown v. lonescu380 F. Appx 71, 72 (2d Cir. 200)
(denying Rule 60(b)(6) motion wherthe essence ¢fhe party’slargument is simply that thery
reached the wrong resil{citing Shrader v. CSX Transp., In@0 F.3d 255, 257 (2@ir. 1995)

(“[A] motion to reconsider should not be granted where the moving peelys solely to relgiate

14



an issue already decidepd.dand Matarese 801 F.2dat 106-07 (holding that, while relief is
appropriate in “extraordinary circumstances” or “where the judgment noay an extreme and
undue hardship,Rule 60(b)(6) “may not be used as a substituteppeal”); United Airlines 588
F.3d atl77 (holding that district court abused its discretion where it granted a Rijg@0mnotion
that“essentially bojed] down to aclaim that the decision wagong” because such grounds were
not sufficiently extraordinary to justify Rule 60(b)(6)ied).

Accordingly,because Plaintiff has not established “extraordinary circumstanceasjifgst
relief or that the judgment may work “extreme and undue hardshiplaintiff, hehasfailed to
establish thatelief is warranted pursuant ®ule 60(b)(6), and therefore, his Rule 6Qtitionis
denied.

CONCLUSION

For the reasons set forth aboRé&intiff's motion for judgment as a matter of law pursuant
to Rule50(b), relief from judgment pursuant Rule 60(b), or a new trial pursuant Rule 59(a)
is deniedn its entirety.

SO ORDERED.

/s/ Pamela K. Chen
Pamela K. Chen
United States District Judge

Dated: September 29, 2017
Brooklyn, New York
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