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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

ANGELA COZZ|,

Plaintiff, . MEMORANDU M AND ORDER
- against ; 05-cv-1389ENV-WDW
GREAT NECK UNION FREE SCHOOL :
DISTRICT, RANDOLPH ROSS, Principal of South
Great Neck High School, LISSA BAILYSouth
Great Neck High School Foreign Language
Department Chair, CHRISTINE MONTLOR,
Chairperson of the Building Representation
Committee, WILLIAM SHINE, Former
Superintendent of Great Neck School District,
Individually and in their official capacities

Defendants.

VITALIANO, D.J.

Plaintiff Angela Cozzi brings thiaction againstiefendants Randolph Ross, Lissa Baily,
Christine Montlor, William Shine (collectively, the “individual defendantsiyl &reat Neck
Union Free School District (“GNUFSDSr the “school districtf under 42 U.S.C. § 1983, the
Americans with Dishilities Act of 1990, 42 U.S.C. § 121@f seq. (“ADA”), the Age
Discrimination in Employment Act of 1967, 29 U.S.C. § G2%eq. (“ADEA”), and the New
York State Human Rights Law, N.Y. Exec. Law § 208eq. (‘NYSHRL"). Cozzi whoat all
times relevanto this actionyas a tenuretbreign languagéeacheremployed byGNUFSD,
alleges that defendants (1) retaliated against her fediémrial she authored in a student
newspaper, in violation of the First Amendment; (2) removed her from her teachitigrposi

without due process of law; (3) discriminated against her on the basis of an allegéuydisa
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violation of the ADA; and (4) discriminated against her on the basis of her age, iloviaht

the ADEA. Defendants move, pursuant to Federal Rule of Civil Procedure 56, for summary
judgmenton all of these claimsandCozziopposes. For the reasons set forth below, defendants’
motionis granted.

l. BACKGROUND

Plaintiff Angela Cozzi was born in May 1950. In 1986¢ commenced employment
with GNUFSD as a foreign language teacher in the Languages Other Than EngliSE'{(fLO
Department oBouth Great Neck High Scho@Bouth Great Neck’”) Coziz received tenure in
1989 and it appears was bouatall times relevant to this action, by the terms of the Collective
Bargaining Agreement (“CBA”) between the GNUFSD Board of Educatien“@chool board”)
and the Great Neck teachers associatfoazziworked for many yearns the LOTE
Department, teding French and Italian, until the school board suspended her, as a result of
disciplinary chargesyn June 23, 2004. The charges and suspension prompt this lawsuit.
Denying any violation of Constitutioor law, defendants maintain that the schadiministration
chargedCozzi in response to a longstanding, uncorrected pattern of inappropriate and
unprofessional behavior and incompetence in the years leading up to the suspension.

A. Cozzi's Relevant Work Performance History and First Amendment Allegations

The evidentiary record proffered by defendants regarding Cozzi’'s performatSoeth
Great Neck is substantial, and begins shortly following the 1998-academic yeatOn June
18, 1998, defendant Randolph Ross, South Great Neck’s principal, wrote a letter to Cozzi
expressing concenegarding the final exam for plaintiff's French 1 class. Principal Rog®d
two criticisms. First, he disapproved of the fact that Cozzi had submitted the exarh@Tthe

Department Head, defendant Lissa Baily, more than three weeks after the deadline set by the



department. Second, he noted that Cozzi apparently had not constructed the exgrauterse
instead had submitted a test prepared by her Advanced PlacéARitgtudents- a fact that
apparently became knowntiwe students in French 1, breaching the security of the exam. As a
result, Baily and other members of the LOTE Department were required toplevealternate
exam which was ultimately administede Cozzi provides a substantially different perspective.
According to plaintiffs declarationin 1998 she conducted a written exercise withAker

students which called on them to draft sample question and answer sets for Ftedents.s
However, paintiff insists thatshe, and she alone, drafted the questions and answer set for the
French 1 exam that she submitted to Baily.

Defendants document no concerns regar@iogzi’'s performance durinthe 1998-1999
academic yearln the following school year, however, matters changed. In December 1999, in
response to numerous complaints from parents and stuadenisplaintiff's teaching, Principal
Ross sat in on Cozzi’'s French 11 class to observe her perfornlare®ecember 13 report
recounting his observations and evaluaptantiff's work, Ross found that the complaints he
had received were meritoriaufoss detailed number of criticismsf Cozzi’s teaching and
concludedhat the lessohe observedvas “unsatisfactory” and that “improvement [was]
necessary.” (Defs.” Ex. | at 2Qo0zzi, in herdeclarationtakes exception to Principal Ross’s
conclusions and asserts that his contemporaneous report did not reflect the eveatssphietd
in her class thaday. Shdurtherasserts that she, as the instructor, knew best how to teach her
students and was acting in her best judgment to do so.

Early the nextmonth, on January 9, 2000, GNUFSD’s assistant superintendent, Arlette
Sanders, addressed a memorandum to Principal Ross notifying him that she had aeceived

complaintletter from a parent of a student in plaintiff's French 11 class. Sanders @afétoss



that the parent had expressed several concerns about Cozzi and noted that one of the problems
identified -- waning student motivation amiminishedinterest in French- was of “paramount

gravity” because¢he LOTE department already had “expressed concern that the French program
[was] shrinking.” (Defs.” Ex. K at 1.) Cozzi disputes the parent’s opibthe class’s morale

and avers, in sum and substance, that the student’s perspective was not representative because
she was often absent from or unprepared for class.

On May 8, 2000, Principal Ross made an unannounced visit to Cozzi’s French 10 class in
response tonoreparent complaints. In an accompanying report, Ross noted that his observation
of the class validated some of the parents’ concerns and expressed his own fear that “some of the
problems identified earlier in the year in [plaintiff's] French 11 class bevgped up again.”

(Defs! Ex. L at 2.) Ross stated that he provided Cozzi with instruction, enumerated in the
report, on how teemediate¢hese ongoing problems.

Nevertheless, in late May and early June 2000, Principal Ross sent Cozzi tvgo letter
detailingadditional complaints from at least one parent and student. In the June letser, Ros
“[o]nce again” told plaintiff that she had failed to create a student friendly environmbat i
French 10 course and instructed her that “[t]his needs to change.”’ Pefsl at 1.) Ross also
noted that he hadrderedCozzi to comply with GNUFSD policy about returning student
assignments and directed her to turn in her final exams, which were again overdue, to her
department chief For her part, Cozzi states that she addressed the parents’ concerns following
Ross’s May 8, 2000 observation and evaluasiodavers thatin any eventthe complaints were
misplaced and a consequence of poor student performance, not her own.

On June 5, 2000, Ross and Baily completed a report evaluating Cozzi’s teaching

performance in the 1998000 academic year. The report paiplaintiff as a “masterful”



speaker of both French and Italian and noted“firm[]” commitment to LOTE teaching.

(Defs.” Ex. O at 1.) On the negative side, the evaluaatecthat there had been “a number” of
parent and student complaints about Cozzi’s teaching throughout the year and dhat vari
concerns about her “relationships with students, organizational skills and aperegam
practices . . . persisted.ld() Cozzi agaircounterghat parent and student concerns were
misplaced and it she adhered to district policy.

As the 2001-2002 school year drew to a close, on June 7,R@i02transmitted a
memorandum to Cozzi, with a copy to Principal Rosgardingplaintiff's failure, again, to meet
the deadline for submitting final exams. Baily informed plaintiff that her plan to submit the
exams approximately three weeks Jate the last day of classegas “unacceptablé (Defs’

Ex. R at 1.) Baily reminded plaintiff & she (Baily) still needed to review and package the tests
before they could be administered, and that these tasks had to be put on hold while Cozzi
delayed.

Less than two weeks later, Principal Ross held a meeting with Baily, @adza union
represatativeto discuss problemstemming from plaintiff's final examdn a June 19, 2002
letter to Cozzi documenting the meeting, Ross noted plaintiff's repeated failure to meet the exam
submission deadline and indicated that the administration had received “a numberplaictsm
from parents and students regarding her tardiness in informing students of theddstepe of
the exam. (Defs.” Ex. T at 1.) Ross described plaintiff's conduct as “not acegptairucted
her that it must improve, and ndtehat he was referring the matter to GNUFSD’s assistant
superintendent, Mary Bonner, for review and possible further actidr). (

Upon review of the matter, Assistant Superintendent Bonner issued a lettezi@Coz

July 3, 2002. Bonner noted that the number of students in Cozzi's courses had been



comparatively light, but that she still failed to meetélkamsubmission deadline, the third time
she had done 3o recent years Bonner bluntly informed Cozzi that “such noompliance with
school rulesnust be corrected. Please consider this note to represent our extreme concern
regarding your competence and performance.” (Defs.” Ex. U at 1.)

Plaintiff does not seriously dispute that she submitted her final exam several weeks past
the May 2002 deadline, or that she was counseled by her administrators for that. cRather,
she asserts that she explained to Biuéyreasons for the delagpecifically, Cozzi states that
while development of a final exam in the LOTE Department ordinarily is a ootiabe effort
amongseveralteachers, in the spring of 2002, she had to work alone to draft her exam. Cozzi
says she was the only teacher in the department who was required to develop liveetest a
despite having what she describes as an “exceptidmgltystudent enroliment compared to
previous years.” (Cozidecl. | 12.) Cozzi states that she assured Bonner that she would meet
the submission deadlines in the future, and avers that she did so the following agademic
2002-2003.

On October 22, 2002, one of Cozzi's students appeared ill, and perhaps under the
influence of drugs, during class. Cozzi spoke to the student about his condition durirgdlass
afterwards and learned that he had previously used drugs. Plaintiff daferahe studdrto a
healthprofessional and insteadentually sent thkim on his way. Wherm short time later,

Cozzi encountered the student again in the school’s parking lot and he indicated that he had
missed a ride from his parent, she drove him home. Plaintiff reported the incidenssistana
principal and the nurse the next day.

On October 25, 2002, Principal Ross held a meeting with Cozzi, Assistant Principal

Maureen Newmargnd plaintiff's union representativesgarding e episodewith the ill student



and a scond, sparate mattanvolving a confrontation between plaintiff and a student and
parent. As to the latter issue, Ross told Cozzi that she could have avoided the camiranthti
noted that “[w]e have spoken in the past about improving your relationships with parents and
students. This incident indicates that you are still not meeting that goal.”’ ®efX at 1.)

With regard to the ill student, Ross stated that Cozzi had failed to follow the sdiroig’poicy

as outlined in the teacher’'s handbook. Ross concluded that “[ijn each case, serious mistake
judgment were made” and observed that “[e]xamples of poor judgment and relg@isonghi
students have continued this year despite counsel and corresperiden your Department
Head, Principal, Assistant Superintendent and Superintendéaitdt .) Ross referred the
matter to the assistant superirdent for further review.

As to these events, Cozdaimsthat she did not believe that the ill stidl was under the
influence of drugs; rather, shadlearned only that he had previously used drugs, but was now
clean. Cozzi asserts that she drove the student home only after obtainingipenmide so
from his parent. With respect to the second incident, the confrontation with the student and
parent, Cozzi insists that she acted appropriately and in a manner thatbbbeslooald not have
provoked a conflict.

On March 7, 2003, Principal Ross held yet another meeting with Gaazd including
Baily, an assistant principal, and a union representatisencerning plaintiff's interactions with
and conduct towards parents and students. The following dayyRibed several of plaintiff's
French classe® observeher performanceln a letter tadCozzi dated March 8, 2003, Ross
stated “[b]Jased on my previous conversations and correspondences with you, my observation of
your classes and a review of supervisory reports from previous years, ifjusgnyent that your

relationships with parents and students, your preparation of exams and yourabigaalizkills



have not improved. This lack of progress is unsatisfactory and detrimental taugemmnts and
the French program at South [Great Neck].” (Defs.” Ex. Z aC&2ziadmits receiving tlsi
criticism butdisputes much of its substance.

Less than one month later, on April 1, 2003, DepartrreaidBaily sent correspondence
to Ross conveying her observations and conclusions regarding plaintiff's {@stoeglures.

Baily observedhat it was a goal of the LOTE Department to provide “clantystructions as
well as a systemic pregation of our expectations” to students when draférgms. (Defs.’

Ex. AA at 1.) However, according to Baily, Cozzi had fallen short of this ggalesigning

tests that lacked instructions aétdid not make clear her (Cozzi's) expectations for her
students. Baily informed Ross that she could not “condone this type of testohgy. C0zzi
disputes this criticism anghysthat her studentssessments always were consistent with school
policy.

On May 13, 2003PrincipalRoss, Cozzi, Assistant Superintendent Bonner, and others
met to discuss the administration’s ongoing concerns about plaintiff's teachthgas and her
interactions with stuehts and parents. In a memorandum documenting the meeting, dated May
20, 2003, Assistant Superintendent Bonner noted that:

[w]e agreed that in spite of the evaluation you received from Mr. Ross in June

2002 [(Defs.” Ex. T)], and the letter | sent you in July of 2002 outlining concerns

for the school year 2001-2002 [(Defs.” Ex. U)], interactions with parents and

students did not improve. On May 13th, | informed you that if during the 2003-

2004 school year these concerns continue the district will corsideging this

matter to a 3020A hearirjtp determine whether there is just cause for plaintiff's

dismissal]

(Defs.” Ex. BB at 1.) Here, as elsewhere, Cozzi, acknowledges that the adhooistration

voiced these concerns but disputes the substaribe ofiticism.



One month later, on June 18, 2003, Baily again wrote to plaintiff, this time regarding her
apparent failure to review for accuracy documents from South Great Neck’scpiida
department identifying which French courses students were t@atedpih the upcoming
academic year. Baily noted that Cozzi’s failure to “execute this simple but critical task caused a
spillover of problems in scheduling and staffing” that required “considerable: affd time” on
the part of the schoolgdministraton to correct. (Defs.” Ex. CC at 1.) Baily stated that it
appeared that plaintiff did not know the proper sequence of courses in the French pgregram,
which courses were prerequisites for othangl described her errors as a failure to fulfill “basic
professional responsibilities.”ld()

Criticism of Cozzi intensified in theecond half of the 2003-20@¢ademic year. On
February 6, 2004, Baily authored a memorandum to Principali®bi$gng him thatCozzi
apparently had failed to keep abreast of recent changes in the requirements for the AP French
exam. Plaintiff's AP students became concerned, noted Baily, when a substitute teacher
explained the change that Cozzi had neglected to cover. Several daysridtebruary 9,

Principal Ross completed a observation report detailing his assessment df'plaistruction
of the AP classRoss was critical, noting, in sum, that the observed lesson was unsatisfactory
and needed to improve.

As to the Februgr6 memorandunCozziinsists that she did keep abreast of the AP
exam design and requirements. As to Ross’s February 9 nelaantiff avers that the problems
the principal purported to observe were, in fact, causdtebgllegeddisability and by thdact
that she taught the lesson in a social studiesgther than a LOTE classroom.

On March 2, 2004, Ross again visited Cozzi's AP French class. ketéeplaintiff

dated March 5Ross starkly observed that “the situation in this class has deteriorated to the point



that [it] is not being prepared propefbr the Advanced Placement exam. ... My recent
observations indicate that this class is disorganized and not meeting the needswdénts.”
(Defs.”Ex. FF at 1.) As a result of these ongoing problems, Ross informed Cozzi that he was
relieving her of her duties as the AP French instructor, effective the fotjomork day, March

8, 2004. Cozzifor her partadmits to having been relieved of her datbut asserts that

Principal Ross was motivated to do so by discriminatory animus.

On May 4, 2004, Ross sent CoaZetter documenting stilnothemeetingbetween
themregardingadditional complaints about plaintiff's teaching performance. Ross setedal
areas in which Cozzi had received criticism in the past but continued to perforiy goaebrl
concluded that “[i]t is my judgment that you are not being responsive to recommenttations
help you improve your classroom performance and relationships with children ants pafeur
performance this year continues to be problematic and unsatisfactorys.’ ®efll at 2.)
Cozzidisputes the content of this criticism.

Several days earlieon April 28, 2004, South Great Neck’s student newspdper,
Southerner, had piblished a letter to the editauthored byCozzi(the “April 28 editorial’) .2
Cozzi'sletter, which was entitled “LOTE teacher questions stress placed on enrollment in AP
courses”, stateds follows:

Great Neck South is a high school that takes pride in having a high percentage of

its students taking AP courses. We have been a lighthouse district among the best

of the best, proven by the fact that 98% of our students go on to a four year

college. Students, teachers, and parents all inandk to maintain this level of
excellence.

! On the same day Principal Ross relieved Cozzi of her responsibilities foreABhFLOTE
Department HeaBaily drafted, at Ross’s request, a fpage memorandum detailing her
concerns about plaintiff's teaching methoclsmpetencyand interactions with colleagueshe
memorandum is highly critical of plaintiff’s conduct.

% The parties agree th@ihe Southerner had a limited circulatior- it was distributed only on
school grounds, to students and faculty.
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It is a well known fact that all colleges choose the members of their freshman
class partly on the basis of the number of AP courses each student has taken.
Therefore, clearly one way to impress any admissafinser is to take many AP
classes. These same admissions officers almost never see the actual results of
these AP exams.

AP exams are administered in early May each y8ame students elect not to

take this examThis exam actually measures a stutseaccomplifment in
mastering the subject and each student is given a numerical score between one
and five, five being the highest.

Based on [their AP scores], many students often place out of introductory course
at college and thereby earn many free credits toward their baccalaureate. This
practice gives our ambitious students the opportunity to earn a college degree by
completing their course requirements much earlier than the customareéoar y
Therefore, Great Neck students, encouraged byphaeénts and their teachers,

take as many AP courses in their high school years as they can manage.
Furthermore, the whole school district supports and promotes this practice, since
its “school report” is largely based on these two factors: 1) number of students
taking AP courses and 2) percentage of students going on to four year colleges.

However, most AP courses are rigorous and have a heavy workload which often
generates a lot of stress in students, parents, and teachers alike. Some of these
coursesare noted for being quite challenging, for example: AP Spanish is a walk
in the park compared to the French or Latin AP. If the student’s preparation in a
course sequence leading to the AP exam is weak, the resulting AP scores will
reflect it. Luckilythese scores are of secondary importance since in most cases
colleges almost never see them. It so happens that most college personnel
including admissions officers are gone from the end of May to late August or
September.

But the fact that the college aniversity calendar ends almost two months before
high school, is actually a very good thing for AP students.

Come September all colleges and universities have their incoming freshaojen [si
class in place and therefore nobody sees and nobody careshabactual AP
scores attained.

Consequently, the question begs to be asked: Are these scores really important?
If the primary reason for taking AP courses is to gain access to the ugieérsit

your choice, once that objective is reached, why reqtudests to work so hard

to earn [a good score]? Who really benefits from that? Are students eager to
learn a subject for the sake of excelling in it? There are some in this business of
education that understand the difference between quantity and/qualit

11



There are still some colleges and universities that in the selectionpomast

discount ethical and moral attributefsits [sic] new members, that recognize and

reward proof of excellence that goes beyond average; they know the difference

betweerntestgrade driven achievement and performance driven results. And,

lastly, a “wellrounded” student learns in high school that to take responsibility

for his/her own learning means to first look inwardly for improvements.

Let’s keep this high performaa@nd strong commitment to excellence beyond

the need to fulfill college admission requirements. Let’s maintain our district['s]

emphasis on quality education by making sure that the students who take AP

courses are well prepared and just as importaait thiey are placed appropriately.
(Defs.” Ex. JJ at 1.)

Two dayslater, on April 30, Cozzi wrote to Ross, with copies to other members of the
administration, informing them that another teacher in the LOTE Departmé&Tigddat
Christine Montlor, had verbally harassed her in reaction to the Apatiz8rial According to
Cozzi, Montlor had angrily confronted plaintiff about the letter and loudly a@&ttand
demeaned her in front of other teachers. Cozzi requested that Ross call a meeting of all the
members of the LOTE Department to addidssitlor's comments, and asked that he do so
quickly, as shestated thashe was being ostracizeBlaintiff accused Department HeBdily of
encouraging the allegedly inappropriate behavior and described the devesityatign as “not
conducive to the best teaching and learning atmosphere for all of us.” (DefKBk1K Ross
informed plaintiff on May 10 that he had begun to investigate her allegations but had not y
determined whether the group meeting she requested was appropriate.

On May 2, 2004, Rossent plaintiffamemorandum notifying hehathe had completed
his investigation Rossstatedthat he had met with each member of the LOTE Department to
discusCozzi'sallegationsand detailed his findings as follows:

[t|he overwhelming response of the department, with one exception, was that no

one has engaged in or observed any unprofessional behavior towards you.

Additionally, no member indicated that any direction or encouragement to behave
unprofessionally towards you has been conveyed by Ms. Baily. | noted that some

12



members of the department were very upset with what you wrote [in the April 28
editorial.

Therefore, | see no compelling reason to meet with your department at this time
and | find no evidence that your allegation is founded.

(Defs.” Ex. MM at 1.)

Cozzi contendghat Ross’s investigation was incomplbecausée never interviewed
her to obtain her account of the events. She also disputes his conclusions, arguingthat Ros
finding that no one treated her unprofessionally is incompatible with the fact thdbMont
admitted to Ross that she angrily confronted plaintiff and called her “the stup&issn on the
face of the earth.” (Defs.” Ex. NN at 1.)

On June 1, 2004, plaintiff received her 204 academic year evaluation report. The
document, signed by Ross and Bailggs highly critical. Among the litany of horribleshe
report noted that Cozeepeatedlywas unprepared, exhibited volatile classroom management,
had lost the confidence of her students, and had generated numerous parent and student
complaints Moreover, plaintiff's relationships with her colleagues had also suffereceasla
of her “divisive” behavior. (Defs.” Ex. PP at 1.) In sum, Cozzi’'s performance was
“unsatisfactoy”, and “[d]espite repeated efforts to remediate her poor-pgesonal relations
with parents and students and her continued failure to prepare properly for hey, tlasse
teaching has not improved.’ld( at 2.) Cozzi, again, discounts these crgitis and attributes
them to defendants’ discriminatory animus.

On June 9, 2004, Baily wrote a memorandum to Cozzi, with a copy to Principal Ross,
regarding problems with the final exam for aielaintiff’'s French classesBaily noted that the
test had been improperly prepared and that Cozzi had failed to administer a portioexaithe

on the day previously designated by the LOTE Department. Cozzi disagredsisvith t

13



assessment only insofar as she says that she rescheduled the test in the exercise of he
professional judgment, in order to avoid a conflict with a school activity.
B. Cozzi’s Disability Discrimination Allegations

In November 2002, Cozzi was injured in an automobile accidelaintiff alleges that
she sustained two herniated discs, rendering her disabled, and that defendaasaveafethis
disability. Cozzi asserts that following the accident, gtwke to several of her supervisors and
requested permission to teach out of a single classroom, explaining that shakivegstire
request because teaching in multiple classrooms forced her to walk distetazaised her
pain. According to plaintiff, this request was denied.

Defendantslispute this version of events onhgsofar aghey state that Cozzi never gave
them any indication that she suffered from a disabillthey furthemassert- and plaintiff does
not deny-- that she had requested and been denied permission to teach out of a single classroom
on several occasions prior to her accident.

In the spring of 2003, Cozzi repeatedly requested time off during the school day to obtain
treatment from a physical therapist. Plaintiff testif@dher deposition that defendants knew the
reason for her absences and, on one occasssistant Fncipal Newman gave her a written
reprimand when her return from a theraegsiorwas delayed Defendants maintain that they
did not know that plaintiff was requesting time off for treatment and point out that the only
absenceelatedwritten reprimand from Assistant Principal Newman contained in the record
states that the school administration belie€edziwas absent because of a “dentist
appointment”. (Defs.” Ex. Q at 1.)

During school hours the followirgcademic year, iNlovember 2003, Cozzi suffered

from an apparent exacerbation of her physical ailments and was stricken with what she described

14



as extreme pain. Plaintiff testified at her deposition that she told Assistant Principal Newman
and others that she suffered from herniated discs and, at the administration’s ondas ien
by ambulance to a local emergency room for treatment. Plaintiff was released the same day and,
apparently, came to school the following work day.
C. Cozzi's Age Discrimination Allegations

Plaintiff alleges thabn repeated occasions during the 2002-2003 school year and after,
Baily asked her questions like “why are you working so hard?” and “don’t you waperid s
more time with your grandchildren?” that Copeirrceivedeflected a discriminatory animus
stemming from her agg/Cozzi Dep. Tr. at 35:7-22 Plaintiff also testified thatometime in
2001 or 2002, Principal Ross made agiated comments to her that she believed were
discriminatory. Cozzi's best recolleati of these comments is that Ross once told her he was
“surprised [she] didn’t retire” and that he once asked her, in sum and substance, whyg slo¢
retiring “along with all the other . . . oliimers” at the school.ld. at 47:11-18.) Ross denies
making these remarks.
D. Defendants Pefer Disciplinary Charges Against Cozzi

On June 21, 2004, Principal Ross and district Superintendent, defendant William Shine,
acting pursuant to New York Education Law 8 3@20Hed charges against Cozzi alleging that
she had engaged in conduct constituting just cause for her dismissal as a tenbeedteac

GNUFSD. The charges, which relied on the events detailed above and initiaiiethan

% What, if anything, transpired in the time between Cozzi's discharge from thigghasid her
return to work the next day is the subject of disagre¢mlaintiff states that after being
released from the hospital, she went straight home to recuperate. Defendanig) fmoint
deposition testimony from Baily, champion a different scenario. Accordingitg Band to
defendants in their Local Rul&3. Statement she encountered plaintiff at a local photo shop
less than two hours after her trip to the hospital. As this dispute is immaterial to defendants’
present motion, it poses no bar to summary judgment.
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allegation that referenced plaintiff's authorship of the April 28 editorialyjsed Cozzi of

engaging in a long, uncorrected pattern of inappropriate and unprofessional behdudingnc
refusing to follow recommendations and instructions from her administrators, angeteoice.

The school board, sitting in executive session, ruled by a unanimous vote that thergbabke pr
cause to support the charges and, on June 23, 2004, Cozzi was suspended with pay pending a
final determination of the charge$his lawsuit followed.

Il. DISCUSSION

A. Standard of Reviewfor Summary Judgment

A district court must grant summary judgment if “the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, jfsloyv that there is no
genuine issue as to any material fact and that theng@arty is entitled to a judgment as a

matter of law.” Fed. R. Civ. P56(c);see alsdCelotex Corp. v. Catretd77 U.S. 317, 322

(1986). The Court’s responsibility in assessing the merits of a summaryguotigmtion is not
to try issues of fact, buather to “determine whether thexee issues of fact to be tried Sutera

V. Schering Corp.73 F.3d 13, 16 (2d Cir. 1995) (quoting Katz v. Goodyear Tire & Rubber Co.

737 F.2d 238, 244 (2d Cir. 1984)). Accordingly, the moving party bears the burden of

demonstrating that there is no genuine issue as to any materiaekace. g Jeffreys v. City of

New York, 426 F.3d 549, 554 (2d Cir. 2005), ahé Court will resolve all ambiguities and draw

all permisshle factual inferences favor of the party opposing the moti@ee, e.g.Security

InsuranceCo. of Hartford v. Old Dominion Freight Line, In&91 F.3d 77, 83 (2d Cir. 2004).

If the moving party meets its initial burden of demonstrating the absence of adisput
issue of material fact, the burden then shifts to the nonmoving party to presenic¢dpetsf

showing that there is a genuine issue for trial.” Fed. R. C&6¢). The nonmoving party may
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not satisfy its burden and defeat summary judgment by relyingheng*conclusry allegations
[or] speculation,” but rather “must offer some hard evidence showing that its version of the

events is not wholly fanciful Golden Pac. Bancorp v. FD]B75 F.3d 196, 200 (2d Cir.2004)

Ying Jing Gan v. City of New Yorkd96 F.2d 522, 532 (2d Cir. 1993j.the evidence favoring

the nonmoving party is “merely colorable . . . or is not significantly probative, summary

judgment may be grantedAnderson v. Liberty Lobby, Inc477 U.S. 242, 249-50 (1986);

Scotto v. Almenasl43 F.3d 105, 114 (2d Cir. 1998).

While a district court must be cautious about granting summary judgmant in

discrimination case, where an employer’s intent is at issue, Gallo v. Prudential Residential

Services Ltd. Partnershi@2 F.3d 1219, 1224 (2d Cir. 1994), such cautiousness does not mean

that summary relief under Rule 56 is simphavailableMcLee v. Chrysler Corp38 F.3d 67,

68 (2d Cir. 1994) Where no reasonable trier of fact could conclude that discrimination was a

determinative factor ia defendant’actions SchnabeVl. Abramson232 F.3d 83, 91 (2d Cir.

2000), or where the nonmoving party “fadsmake a showing sufficient to establish the
existence ofany otherlelement essential to [itsjase, and on which that party will bear the

burden of proof at trial,” summary judgment must be granted, Ande430d.S. at 247 See

alsoMeiri v. Dacon 759 F.2d 989, 998 (2d Cir. 1985) (“[t]o allow a party to defeat a motion for

summary judgment by offering purely conclusory allegations of discrimmatbsent any
concrete particulars, would necessitate a trial in all [discrimination] gases”
B. Section 1983- The First Amendment Retaliation Claim

Cozzi asserts that defendants violated her First Amendment rights by filing £3020
charges against her in retaliatiom fbe April 28 editorial.In order to survive a motion for

summary judgment on a First Amendment retaliation claim, a plaintiff must set forth evidence
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that “(1) [she] engaged in constitutionally protected speech because [she] sfajl@taen(]
on a matter of public concern; (2) [she] suffered an adverse employment actidB) ¢he

speech was a motivating factor in the adverse employment deci§katian v. Village of

Mamaroneck465 F.3d 96, 106 (2d Cir. 2006); Gronowski v. Spent24 F.3d 285, 292 (2d

Cir. 2005). If the plaintiff “makes this required showing, defendants may nevertheless escape
liability if they can demonstrate that either (1) the defendant would have taken the same advers
action against the plaintiff regardless of the plaintiff's speech; or €ltintiff's expression

was likely to disrupt the government’s activities and that the harm causeddigrilfation

outweighs the value of the plaintiff's expressiokkehan465 F.3d at 106vlandellv. County

of Suffolk, 316 F.3d 368, 382-83 (2d Cir. 2003).

Defendants argue th@bpzzi'sretaliation claim must fail at therima facie stage because
plaintiff was not speaking as a citizen a matter of public concern when she wrote the April 28
editorial Even if the editorial were protected speech, however, defendants assert thdt they s
are entitled to summary judgment because they would have brought & 8020ges against
Cozzi regardless of her speech, dretausehe April 28 editorial disrupted defendants’
activities and the harm caused by that disruption outweighed the value of péa@ixjiffession.

Thequestionof whether a public employee’s speesltonstitutionally protecteid one

of law. Morris v. Lindayu196 F.3d 102, 110 (2d Cir. 1999To answer it, a court must ask

whether the plaintiff spoke as a citizen on a matter of public concern, or, insteadraplayee

“pursuant to his dutie’s. Garcetti v. Ceballgb47 U.S. 410, 418, 421 (2006)he “matterof

public concern” inquiry turns ortfie content, form, and context of a given statement, as revealed

by the whole of the recordConnick v. Myers461 U.S. 138, 147-48 (1983), and is not
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dependent upon the motivationtbe speakeiSousa v. RoqyaéNo. 07¢€v-1892, slip op. at 3 (2d

Cir. Aug. 21, 2009); Reuland v. Hynet60 F.3d 409, 411 (2d Cir. 2006).

Cozzi claims that her April 28 editorial constituf@wtected speedbecause it focused
on issues of importance and interest to her community, namely, student preparedrakeyfar
the college application process, and the rél&R courses and examsthe high school
curriculum. Defendants, on the other hand, argue that Cozzi was speaking, not as a private
citizen, but rather, iherofficial capacity as a&@ith Great Ndcteacher, and assert that her
speech was motivated ortdy her personal grievances with defendants.

It is academic.Because the undisputed facts of this case permit disposit©ozai’s
retaliation claim without deciding the public concern issue, the Court declinesoteathat
dispute here. Instead, the Court assum@giendo, that the April 28 editorial constituted
protected speech anadditionally,that Cozzi has made a suffinteshowing on each prong of

herprima facie case’ SeeMelzer v. Bd. of Educ336 F.3d 185, 196 (2d Cir. 2003) (assuming,

arguendo, that plaintiff's expression was protected where resolution of the question was not

critical to the outcome of the caselappas v. GiulianP90 F.3d 143, 146 (2d Cir. 2002) (same).

The short of it is that Cozzidaim must fail because defendants have demonstrated that

they would have taken the same adverse employment action against heressgarthie views

she espoused in the April 28 editorifeeCrawfordEl v. Britton, 523 U.S. 574, 592 (1998)

Cotarelo v. Sleepy Hollow Police Dep460 F.3d 247, 253 (2d Cir. 2006pefendants have

proffered evidencestablishinghat plaintiff's supervisorsvere concerned about her teaching

performance since as early as J&B88. As parent and student complaints mounted over time,

* While defendantsrgue that Coz4ailed to satisfy the public concern prong, they do not
contesthe remainder of hgrima facie case-- thatshesuffered an adverse employment action
when Ross and Shine filed § 302@harges against her,that the temporal proximity between
the speeh and the proffer of charges estaldistine requireccausal connection.
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and as Principal RossidDepartment Head Baily confirmed, with their own observations, the
merit of these criticisms, they reggedly expressed their concerns to plaintiff and highlighted
particular areas in which she needed to improVée record reveals thRoss,Baily, and
GNUFESD Assistant Superintendent Bonner had repeatedly instructed pthmitsipecific
aspectof herperformance- including weak class preparation and organizational skills,
intemperate interactions with students and parents, and poor exam practieesunacceptable
andhad to be remedie@ndhad frequently counseled her on how she could do better.
Nevertheless, maof theseproblems recurred, leading increasinglyblunt warnings from
Cozzi's supervisorsSpecifically, and as described more fully abowe]uly 2002, nearly two
years prior to the publication of the April 28 editorial, Bonner expressed to plduetiff t
administration’s “extreme concern regarding [her] competence and performance.” (Defs.” Ex. U
at 1.) Following another difficult year, in May 2003, BonpkrcedCozzi on notice that if the
administration’s concerns were not remediated during the 2003-2004 school yeaptile s
district would consider bringing 8 3020eharges against hekotwithstanding thisdmonition,
the deficiencies plaintiff's performance persisted, causing Principal Ross to reiexeiof
her duties as aAP French teachen March 2004- again, prior to the publication of the April
28 editorial-- and triggering defendantpteferring 8 3020a chargesn June, just as Bonner had
warned

Plaintiff attempts to combat thizarrageof evidence in two ways, neither of which is
availing. First, she contends, in conclusory fashion, that there is no evidence to fiagest t
defendants intended to file 8§ 302@hages before she spoke outlihe Southerner in April
2004. This assertion lacks merit in light of the extensive factual developmeeddifer

defendants. Second, Cozzi argues ded¢éndantsasserted justification for the § 3020zharges
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-- at bottom, her poor work performancavas pretextual, and points to averments in her own
declaratiordefending her conduct and performance. On this point, it is true that plaintiff's
disagreements with her supervisors’ criticisms may raise material disputes of fact. Bid they
not raise disputes that are genuiseeleffreys 426 F.3dat 554. Cozzis declarationwhichfor
the most part does not controvieer own actions as much iasloesher supervisors’
assessments berconduct, constitutes at most, only a scintilla of evidence in support of her
version of events. Such a showing is insidft to raise genuine issue of material fact when
evaluated together with tliecord as a whole, which includes extensive, contemporaneous,
multi-sourced, documentary evidence of plaintiff's poor work performaSeeCotarelq 460
F.3d at 253 (affirmig summary judgment where plaintiff's performance record demonstrated
that defendants would not have promoted him even had he not engagetated First

Amendment activity)Figueroa v. WeisenfreuntNo. 03CV-3074, 2006 WL 3544712, at *10

(E.D.N.Y.Dec. 8, 2006) (granting summary judgment against plawtiffrethe record revealed
a pattern of complaints from a variety of sources and numerous examples of misconduct;
plaintiff's attempts to defend his actions did not bar conclusion that he wowddbkan fired
regardless of his spedchViewing all the evidence in the light most favorable to Cozzi, and

drawing all reasonable inferences in her favdoodman v. WWOREFV, Inc., 411 F.3d 69, 75

(2d Cir.2005), the Court finds that the only reasonable conclusion permitted by the record is that
defendants would have filed 8§ 30a@harges againptaintiff even had she not written the April

28 editorial. Accordingly, her First Amendment retaliation claim fails as a matter of’law.

> In light of this disposition, the Court need not consitefendants’ alternate arguments in
support of summary judgment.

21



C. Section 1983- The Due Process Claim

Cozzi asserts that defendants violated her Fourteenth Amendment due procesy right
suspending her from her teaching duties without a healflihg claim-- as well as plaintiff's
argument in support of it on the motiens entirely conclusory and vgithout merit

As an initial matter, it is well established that the disciplimanceduresutlined in 8
3020-a provide rhore than adequate procedural gasrds to satisfy the plaintiff’due process

rights under the Fourteenth Amendmeén¥lontefusco v. Nassau Count39 F. Supp. 2d 231,

239-40 (E.D.N.Y. 1999) (quoting Sullivan v. Bd. of EJu31 A.D.2d 836, 838, 517 N.Y.S.2d

197, 199 (2d Dg't 1987)). Thus, to the extent plaintiff purports to mount a facial challenge to §
30204, that claim fails. Alternatively, b the extent Cozzi argues that defendants did not lgomp
with the § 3020a procedures her casgthat argument is flatlgontradiced by the record.
Defendants have proffered uncontested evidence that GNUFSD followextjtheementf §
30204a precisely.Superintendent Shine and Principal Rigsl charges against Cozzi in
accordance with 8 3028(1) the school boardneeting in executive session, determined
unanimously that the charges were supported by probable cause, as required bg(8)3@20
following that finding, the board suspended plaintiff with pay pending a final detsion of

the charges- as it wagpermitted to dainder § 302@&(2)(b). Plaintiff neither disputes these

facts nor explains why they do not satisfy the constitutional requirements of desgjroc

Defendantsmotion for summary judgment on this claim is therefore granted.

® Cozzi's assertion in heteclaratiorthat Principal Ross seemed “gleeful” when handing her the
8 3020-a charges, and that he told her that she was “fired” (Dezkif 32), in no way alters

the fact that the school district followed, step by step, the disciplinary procestabtished by

the statute. Indeed, as of the time this motion was briefed, Cozamohléen fired and a final
adjudication of the charges remained pending.
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D. The Disability Discrimination Claim
Cozzi claims thatlefendants discriminated against her on the basis of a disability and, in
so doing, violated her rights under the ADBisability discrimination cases under the ADA are

subject to the familiar burdeshifting analysis oMcDonnell Douglas Corp. v. Gregfll U.S.

792, 802-03 (1973)Red! Econ. Cmty. Action Program, Inc. v. City of Middletow?94 F.3d

35, 48-49 (2d Cir. 2002). Under tMzDonnell Douglasramework, a plaintiff first must

establisha prima facie case of disability discriminationTo do so, the plaintiff must shawat

(1) her employer is subject to the ADA; (2) she was disabled within the meaning of the ADA,; (3)
she was otherwise qualified to perform the essential functiamsrgdb, with or without

reasonable accommodation; and (@@ sufferecanadverse employment action because of her

disability. Cameron v. Cmty. Aid for Retarded Childrémc., 335 F.3d 60, 63 (2d Cir. 2003).

If the plaintiff succeeds in making oupama facie case, the burden shifts to the defendants to
provide a legitimate, nondiscriminatory reasontheir employment decisiorReeves v.

Sanderson Plumbing Prods., If830 U.S. 133, 142 (20D0If the defendants meet that burden,

the presumption of discrimation that attaches at the time plaintiff made outphiena facie

case “drops out of the picture,” St. Mary’s Hon@an@r v. Hicks 509 U.S. 502, 510-11 (1993),

and the burden shifts back to the plaintiff to demonstrate, by a preponderance of the gvidence
“thatthe real reason for the adverse employment decision was discrimjhitardell, 316

F.3d at 380-81; Texas Dep’'t of Cmty. Affairs v. Burdidé0 U.S. 248, 253 (1981).

Defendants argue that Cozzi has failed to establginaa facie case of discrimination
because she has not shown that she was disabled within the meaning of the ADA at, steg tw
because she raises nodrénce of discrimination at step four. Assuming, without deciding, that

plaintiff is afflicted bya disability as defined byhe ADA, defendants still are entitled to
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summary judgment because Cozzi has not established that she suffered aneatviesgeent
action because dtfer disability. Specifically, plaintiffl) has not demonstrated that defendants
knew that she was disabled within the meaning of the ADte time they broum § 3020a
charges against heand (2) can show no link between heatiity and the filing of theharges,
even if defendants were awarther condition.
1. Cozzi Cannot Demonstrate that Defendants Were Aware of Her Disability
Defendants assditiat no inference of discrimination flows from theieferring of §
30204 charges because they lacked knowledge of Cahzédility. It is of courseglemental
that an employecould not have discriminated against a plaittgause of her disability if it

was unaware that th@aintiff was, in fact, disabled. Raytheon Co. v. Hernan84@ U.S. 44,

55 n.7 (2003) (“[i]f [an employenlvere truly unaware that .a disability existed, it would be
impossible fofits] hiring decision to have been based, even in pafplamtiff's] disability.
And, if no part of the hiring decision turned jgtaintiff's] status as disablefplaintiff] cannot,

ipso facto, have been subject’tdiscrimination);Hedberg v. Indiana Bell Tel. Cal7 F.3d 928,

932-33(7th Cir.1995). Here, althougHantiff insists thathere are at least three pieces of
evidence whicldemonstrate thatefendants were aware of her conditithre record beliethat
contention.

First, Cozzi states that defendants became aware of her disability shortly following its
onset, as a result of her November 2002 car accident, when she asked Ross, Baily, amd others f
permission to teach out of a single classroom. Plaméffidence on this point is her own
deposition testimony, in which she states #egt told her supervisors sivanted a sigle
classroonbecause teaching in multiple classrooms forced her to walk distances that caused her

pain. However, an employer’s knowledge of a plaintiff's symptoms does not dstallis
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matter of law, that it knewthe plaintiff was disabledSee, e.g.Pacenza v. IBM CorpNo. 04-

CV-5831, 2009 WL 890060, at *10 (S.D.N.Y. Apr. 2, 2009); Watson v. Arts & Entm’t Network

No. 04-CV-1932, 2009 WL 793596, at *14 (S.D.N.Y. Mar. 26, 2008) (collecting casé=ke,
mere knowledge that Cozzi experienced pain while walking was insufficiehgwitnore, to

alertdefendantso the fact thashe suffered from a covered disabilitgeeWatson 2009 WL

793596, at *14-15 (employer’s knowledge of plaintiff's limitations on walking, as a resailt of
relatively mildworkplace injury to her knee, did not put employer on notice that plaintiff was

disabled under the ADA); Moore v. Time Warner GRA8 F. Supp. 2d 257, 261-62

(W.D.N.Y. 2000) (finding that “[mgre knowledge thdplaintiff] suffered from diabetes or
hypetension is not equivalent to knowing that his conditisabled him within the meaning

of the ADA"). And plaintiff cannot point to anything els€ozzi does not recall whether she
provided defendants any other information regarding her conditiordgfaddants testify that

she did not); she appears not to have documemi@ay wayher request, or the reasons for it;

and notably,shedoes not dispute that she repeatedly had made the same request in the years
prior to her car accidentW hile noticeunder the ADA . . . need not be precisé[rhust put the

defendant sufficiently on notice of the existence and nature of the disab@ibonewardena v.

New York No. 05CV-8554, 2008 WL 4090467, at *10 (S.D.N.Y. Aug. 26, 2008) (internal
guotations omitted). Consideritige informatioravailable to defendants at the time, a
reasonable jury could not conclude tRaizzi’'srenewed requesbd teach out of a single
classroonputdefendant®n notice of hedisability.

Second Cozzi claims thatlefendants knew of her disability because, in the spring of
2003, she repeatedly requested time off during the school day to obtain treatmenplfrgsical

therapist. On one occasiomplaintiff assertsAssistantrincipal Newman even gave her a written
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reprimand when her return from a therapy appointment was delayed. This arguridgt qui
falls. Notwithstanding Cozzi's bald assertion, the record provides absolutely notsugties
defendants were aware that her absenege a result of physical therapss to her allegation
concerning the reprimand, defendants are correctitbanly absenceelated written reprimand
from Newman in the record plaingtates that the school administratimlieved she was absent
because of &entist appointment”. (Defs.’ Ex. Q at 1.)Thus,plaintiff's testimonythat she
attendephysical therapyaises no genuine issue of material fact concerning defendants’
knowledge of her disability.

Third, Cozziargues that defendants must have learned that she was disddt®ember
2003, when she suffered an apparent exacerbation of her physical ailments during schpol hour
informed AssistanPrincipal Newman and others but none of the named defendantthat she
had herniated discs, and, at the administration’s order, was taken to enh@cgency roorfor
brief treatment.Here, again, however, plaintiff fails to provide evidence suggesting that
defendants had information sufficient to conclude that Cozzi suffered from armtysedrhdition
within the meaning of the ADA. The uncontested record shows that Cozzi reportedk tthev
day after the incident in question, and there is no evidence that she ever again chevrtaine
had happened or subsequemdisedwith her supervisorany issue regarding her physical
condition. Indeed, though she seeks to attribute great significanceeteetitan her briebn the
motion, plaintiff admitted at her deposition that the incident, without more, would not have
caused a rational person to believe she was disabled. (Cozzi Dep. Tr. at 180:08<ilijse,

Cozzi asserts that the time of incidenshe bld Assistant PrinciddNewman and several other

" Oddly for both sides, this reprimandwhich is, again, the only one contained in the reecisi
dated Fbruary 8, 2002. Thus, jiredates Cozzi’'s car accident (and alleged disability) by
roughly nine months. Whatever else this chronology suggests, ihddesany way
substantiate plaintiff's claim that defendants knew she was missing time from wouséeta
disability.
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staff memberghat she had several herniated digBat this is far from sufficient.Notably,

Cozzi did not disclose this information to any of the named defendants, and there is noeevide
that the supervisor-defendants who were responsible for bringing the &3020ges against

her, Principal Ross and Superintendent Shine, ever learned that she suffered from such an
ailment. SeeHedberg47 F.3d at 93B2; (holding that plaintiff who told his immediate
supervisor that he was disabled could not establpgina facie case where there was no
evidence that the decisionmaker responsible for his termination also knew). Mpes@eve
assuming the defendam®re awaref the herniated discthatinformation wasiot enougho
putthemon notice thaCozziwas disabled by her condition, within the meaning of the ADA.

SeeCotz v. Mastroeni476 F. Supp. 2d 332, 346, 370 (S.D.N.Y. 2007) (plaintiff who told

defendant that she had a “bad baaktl that it was difficult for her to sit for long peridaded

to put defendant on notice that she suffered from a covered disability); Kolivas v. Credit

Agricole, No. 95€CV-5662, 1996 WL 684164t*5 (S.D.N.Y. Nov. 26, 1996jemployer’s
knowledge thaplaintiff “had just seen psychiatrist, had been prescribed medication, was
depressed, and needed a week off from work” was insufficietéttemployer that plaintiff

was disabled under the ADAsee alsdMoore 18 F. Supp. 2d at 261-6Accordingly,

defendants cannot be charged with knowing that plaintiff was disabtbd time they took the
challenged adverse employment actmal thus could not have discriminated against héhen
basis of her disability.

2. The Record Does Not Permit the Inferencéhat Defendants Filed Charges Against
Cozzi Because of Her Disability

Even if the defendantsere awaref Cozzi'sdisabling condition, howeveite record
still is devoid ofanyindication that they file@¢harges against her because of her disabillitys

absolutely true, as Cozzi maintains, that discrimination may be inferred in a variety of ways
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However, no inference arises here, where the only link betweelnstidglity and the filingof
charges is plaintiff herself. Cozzi argues that tharCshoulddivine discrimination from the

fact that defendants took no disciplinary action against her prior to her disabdpielthe fact
that she had been consistently reprimanded before her November 2002 car accidditt.isPlai
quitecorrect that her work performance was repeatedly criticized prior to the accident; so too,
was it fequently found deficient in the more than 18 months between the accident and
defendants’ decision to bring charges and seek her dismissal, in Jurfe 26@4i's speulative

claim thatit was her disability which caused her to be brought up on charges is wholly

inadequate at the summary judgment stdegce v. Paris Maint. Cdl07 F. Supp. 2d 251, 262
(S.D.N.Y. 2000) (finding that plaintiff failed to make quima facie case, even assuming
defendants knew of his disability, where the record demonstrated no link betwedudise a

employment action and plaintiff's conditior8tarr v. Legal Ad Soc’y, No. 96CV-6888, 1998

WL 477733, at *4 (S.D.N.Y. Aug. 14, 1998).
E. The Age Discrimination Claim

Cozzi's final federal claim alleges thagéfendantsliscriminatedagainst her on the basis
of her age, in violation of the ADEA. Claims brought under the ADEA, like those arreimg f

the ADA, are subject to the McDonnell Ddasthreestep burden-shifting analysis. D’Cunha v.

Genovese/Eckerd Corpl79 F.3d 193, 194-95 (2007). In order to establighrea facie case
under the ADEA, a plaintiff must sho{) she was a member of the protected age gi(@yghe
was qualifiedor the jobat issue(3) she sufferedreadverse employment acticand(4) that the

adverse action occurred under circumstances giving rise to an inferenserwhigiation. Id. at

8 And of course, this record of poor performance illuminates why plaintiff's aaimot
succeedeven if she were to make ouprama facie case: she cannot overcome defendants’
showing that they would have taken the same employment action against her, even in the
absence of any disability. Se®lcomb v. lona Col].521 F.3d 130, 138 (2008).
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195. If the plaintiff makes out@ima facie case, the burdeshiftsto the defendant to articulate
a legitimate nosdiscriminatory reason for trEmployment actionld. If the defendant meets
this burden, the plaintiff may no longer rely on the presumption raised lpyitheefacie case
and “must prove by a preponderamte¢he evidence (which may be direct or circumsédt

that age was the ‘bdor’ cause of the challenged employer decisio@ross v. FBL Fin. Servs.,

Inc., 129 S. Ct. 2343, 2351 (2009).

Defendants argue that they are entitled to summary judgmér@@ima facie stage
because Cozzi cannot show that she was qualified for her teaching position and because no
inference of discrimination attaches to their decision to bring disciplifemnges against her.
Failing these arguments, defendants also egs®rCozzi's clainfalls flat because they have
provided a legitimataondiscriminatory reason for tremployment action that she cannot rebut.

As to the first point, the Court disagrees with defendants’ assessment, atcstétite
prima facie casethat Cozzi was not qualified for her job. The Second Circuit has held that to
“show ‘qualificationi . . . the plaintiff need not show perfect performance or even average
performance.Instead, she need only make thimimal showing thashe possesses the basic

skills necessary for performance of the job.” Gregory v. Daly 243 F.3d 687, 697 (2d Cir. 2001)

(internal quotations omitted). Coz=rtainly satisfies that standard

However, the age discrimination claim, like the ADA claim before it, faite@afourth
step of theorima facie case because the factual record does not support an inference of
discrimination. Thefull quantity of Cozzi's evidence in this regard is her own testimony that
Baily and Ross made several stray remarks that she befleaéed to her age and were
discriminatory. As an initial matter, the Court doubts whether Baily’s remarks are indicative of

animus of any sort. Even assuming theg however, and that Cozzi’'s sum and substance
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recollection of Ross’s statementascurateseeWoodman v. WWOREFV, Inc., 411 F.3d 69, 75

(2d Cir.2005) (on summary judgment, courts mesiole all factual ambiguities and credit all
reasonablénferences in favor of the nonmoving party), she does not create a genuine issue of
material factha forestalls summary judgmentt i$ well-establishedhatisolated stray remarks
even if made by a decisionmakdp not,without more, constitute sufficient evidence to support

an inference of discriminatiorDanzer v. Norden Sys., Ind51 F.3d 50, 56 (2d Cir. 1998ge

alsoTomassi v. Insignia Fin. Group, Ind78 F.3d 111, 115 (2d Cir. 20QNpting that “[the

more a remark evinces a discriminatory stateioid, and the closer the remark’s relation to the
allegedly discriminatorypehavior, the more probative that remark will beCjozzi can identify

no nexus between the comments anditimg of charges, nor can she identify any other
evidence tending to establish discriminatory infemtccordingly, she cannot make ouprama
facie case of age discrimination.

Of courseeven if the Court were to deem these remarks sufficient to estalpiighaa
facie case, Cozzi's claim still woulibunderbecause, agaishe cannot overcome defendants’
showing that they would have takére same employment action agaimst,in any event A
reasonable fadinder confronted with plaintiff’'s longstanding record of poor performance,
elaborated abovepuld only conclude that defendants would have brocigéitges against

Cozzi, regardlessf her age. Summary judgment for defendants is therefore granted.

® To the extent Cozzi asserts that she was replaced at South Great Neck by a younger teacher,
and that age discrimination may be inferrediwat basis- a theory advanced in passing in the
Statement of Facts section of her brief, and nowhere-etbe still cannot defeat summary
judgment. There is absolutely no record evidence to indicate that plaintifics idipgacement

was younger thashe, and indeed, defendants assert that she was older. Nor can Cozzi identify
anyfact showing thatlefendants chose an immediate replacenvbotwas oldemerely to

insulate themselves from ADEA liabilityMcCarthy v. New York City Technical Cqgll202

F.3d 161, 165 (2d Cir. 2000). This speculation thus fails to support an inference of
discrimination.
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F. The New York State LawClaims
Finally, in addition to her federal causes of actidozzi asserts claims for age and
disability discrimination under New York law. The legal standards for age discrimination under

the ADEA and NYSHRL are the samfdu-Brisson v. Delta Air Lines239 F.3d 456, 466 (2d

Cir. 2001), as are those for disability discrimination under the ADA and NYSHRL, etkedpt

New York law provides a broader definition afisability”, Reeves v. Johnson Controls World

Services, Inc, 140 F.3d 144, 156-57 (2d Cir.1998), a distinction not relevant to the disposition of

this case. Accordingly, for the reasons set forth in Sections I1.D. (digabgdcrimination) and
Il.LE. (age discrimination)upra, defendants’ motion for summary judgment on Cozzi's
NY SHRL claims is granted, as well

II. CONCLUSION

For the foregaig reasongjefendants’ motion for summary judgmengranted The
Clerk is directed to enter judgment filefendants and to close this case.
SO ORDERED.

Dated: Brooklyn, New York
August 21, 2009

S/IENV
ERIC N.VITALIANO
United States District Judge
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