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SPATT, District Judge.

In 2005, several individual plaintiffs and organizations commenced a lawsuns it
County of Nassau, the Incorporated Village of Garden @ity “Village” or “Garden City”) and
the Garden City Board of TrusteeBriefly, the Plaintiffs allege that the Defendants
discriminatorily rezoned two parcels of Nassau Couantyned lad that were located in Garden
City to prevent the building of low-and miggdncome housing on that sitdhe Plaintiffs
further allege that this decision was part of a Istagrding racially discriminatory policy
maintained by the DefendantBased onltese allegations, the Plaintiffs assert claims pursuant
to the Fair Housing Act (“FHA”), 42 U.S.C. 8§ 3601 et seq.; 42 U.S.C. § 1981, 42 U.S.C. § 1982;
42 U.S.C. §1983; and 42 U.S.C. § 2000d et Jéw Plaintiffsseekinjunctive and declaratory
relief, csts, and attorneys' fees. In response, the Defendants deny any wroagdoaisgert
that they have no racially discriminatory policies.

Currently, only thecorporate Plaitiffs, MHANY Management, Inc(*MHANY"),
formerly known as New York ACRN Housirg Company, Inc. (‘NYAHC) and thelntervenor-

Plaintiff New York Communities for Change, Inc. (“NYCCthe practical successor to former

Plaintiff, the New York Association of Community Organizations for Reform Ndve York



ACORN?”), remain as laintiffs. Also, the case against the County of Nassau was dismissed by
summary judgment decision and thus only the Incorporated Village of Garden City and the
Garden City Board of Trustees (the “Garden City Defendants”) remain as detendant

The Court has jurisdiction over this case pursuant to 42 U.S.C. § 3613 and 28 U.S.C. 88
1343 and 2201. The Court conducted ardag-bench trial commenciran June 17, 2013.
Having considered the evidence dhd argumerstsubmitted athetrial and the written
submissions of the parties, the Court concludesthieaPlaintiffs have established the liability of
the Garden City Defendants under (1) the FHA based on a theory of disparaterttesatch
disparate impact; (2) 42 U.S.C. § 1981; (3) 42 U.S. C. § 1983; and (4) the Equal Protection
Clause of thé-ourteenth Amendment to thinited States Constitution.

This opinion will first state the Court’s findings of fact which will essentiallylbestory
of the events leading to the subject zoning decision of the Village of Garden City.tHdext
Court will briefly review thecomplicatedorocedural history of this case. Finally, the opinion
will close with this Court's conclusions of law and choice of remedies.

|. FINDINGS OF FACT

A. The Parties

MHANY is a notfor-profit comnunity-based developer of affordalileusing
incorporated in New York andf all times relevant to the allegations in the amended complaint
was known as NYHAC. The former Plaintiff New York ACORN is a formeal@hapter of a
nationwide nonprofit corpota entity that was called the Association of Community
Organizations for Reform Now organized and existed under the State of Arkandas whic
disbanded in or about December 2008¢CC is a norprofit entity formed in December 2009,

and which intervened in this action on June 30, 2010.



The Village of Garden City is a municipal corporation organized under the laws of the
State of New York. Itis located in New York State in the County of Nassau. THerGaity
Board of Trustees is an elected governing body in Garden City.

B. The Racial Makeup dflassau County and Garden City

The Plaintiffs’ expert Nancy McArdle, who conducted an analysis of relse@aige and
segregation in Nassau County, testified that, as of the year 2000, the minoritytipomiiareof
the total population in Nassau County was 20.3%. McArdle defined minority as all persons
identifying their ethnicity as Hispanic or Africadamerican. The minority population in Garden
City increased from 2.9% in 1980 to 4.1% in the year 2000.

C. TheAffordable Housing in Nassau County

Former Nassau County Executive Thomas Suteztified that dack of affordable
housinghas been problem in Nassau County. (Tr. at 977-78he parties defined affordable
housing as that which is financially attainablaamely, no more than 30% of a household’s
income is spent on housing — for households earning 80% or less of the Area Median Income for
the Nassaibuffolk Metropolitan Statistical Area. (Tr. at 493.)

In the year 2000, although only 14.8% of all househaldNassau County were African
American or Hispanic, 41.4% of “very lowficomeelderlyrenter households in the County
were AfricarAmerican and Hispanic, as were 53.1% of “very low” income elde+ly renter
households. (Tr. at 148.) In 2000, AfricAmerican people comprised 88% of the waiting list
in Nassau County for Section 8 housing. (Tr. at 164-65.) “Section 8” housing refers tdyfedera
subsidized rental assistanuad to private landlords pursuant to Section 8 Housing Act of 1937,

42 U.S.C. § 1437f on behalf of low income renters.



D. The Racial Makeup of Garden City

As of the year @00, Garden City had a population of 21,672 people. Garden City is 5.3
square miles in size. In 2011-2012, Garden City contained the following types and numbers o
residential dwelling places: Singkamily homes, 6,845, Condominiums, 410, Apartments or
Co-ops, 691. (Tr. at 67.)

McArdle testified that, as of the year 2000, peecentagef minority populationn
Garden Citywas 4.1%, up from 2.9% in 1980/cArdle further noted that 61% of the Village’s
African-Americanpopulation was living in dormitories in 2000, and thus, excluding this
populationwould significantly altethese statistics. If one examinealy people living in
households and not in dormitesin 2000, the minority population in Garden City was just 2.6%
of the population, as opposed to the 4 df#tedabove, and as compared to 15.3% of the County.
(Tr. at 139.)

In 2000, 2.3% othehouseholds in Garden City were headed by an AfrAsarerican or
Hispanicperson, compared to 15.3%tbeNassau County households. (Tr. at 144-456.)
minorities comprised the same share of Garden City households as they didanf Glassty
households, Garden City would have 1,333 Afriéanerican or Hispanicduseholdsas
opposed to the actual total of 167.

E. TheAffordable Housing Options in Garden City

Village Administrator RoberSchoelle testified that, to his knowled@arden City
unlike other parts of Nassau County, contained no affordable housing, nor does it to tfiis. day.

at 494.) Garden City has declined to join the Nassau County Urban Consortium, a group of



municipalities in Nassau County that are eligible to receive federalnimalisupport affordable
housing development. (Tr. at 494.)

In May 2006, the County announced that it intended to sell a parcel of land, the Ring
Road Site|ocated in Garden Citfor the purpose of developing affordable housing in Garden
City and Nassau County. The County issued a Request for Proposals (f&RR&purchase
of the“Ring Road"” site in Garden City. This wagnixeduse development which was
characterized as “mixed income” and would have included affordably priced resdideits.
(Tr. at 1013.)However, Garden City residents expressed opposition to the construction of
affordable housing in the community. To date, nothing has been built on the property.
(Tr. at 658.)

F. Evidence of Discriminatory Acts in Garden City

The Village Administrator Schoelle testified that,1989, a developer proposed
constructing fifty one units of affordable housing at the former Doubleday & @oosiEranklin
Avenue in Garden City. Th@arden City Defendants dehgvingany record indicating that any
such application has ever been filed. In any event, the Plaintiffs contend thalirmgbuil
moratorium inGarden City inthe late 1980s prevented such constructioaceRtly, a luxury
development was approved for the Doubleday site. (Tr. at 645.)

In February 2004, ACORN released a study entitled “Whites Onyfiieh involved
“actual testing” by sending “Caucasian testers and sending Affjéangrican or Latindesters
into real estate companies and documenting the results of how they were whatdtiey were
given, what they were told.” (Tr. at 1268-72.)

In 2005 the New York State Attorney General determined that Garden City enforced a

local requirement limiting the use of its parks to Garden City residents iraHyrac



discriminatory manner. In the wake of this investigation, Garden City adpplietsand
procedures to ensure that local regulations were not enforced in a raciallyidsory manner.

G. The County's Real Estate Consolidation Plan

In May 2002 the County, under the leadership of then County Executive Suozzi, began
drafting a Real Estate Cariglation Plan the“Plan”). The purpose of the Plan was tendify
what property the County needed to operate its government. The balance of the othiegproper
that the County owned would be sold in order to maximize revenue to fund renovatidres for t
County’s existing operations.

One of the properties considered under the Plan was a parcel of land locatetheithi
boundaries of the Village of Garden City in its Public or “P” Zone. This propedgmpasses
numerous County buildings, includitige Nassau County Police Headquarters #mel County
Executive Building. It also includdatie Nassau Cauty Supreme Court buildinghe Social
Services Buildingand parking lot areas for the Court and the Social Services BuildhmgR
Zone did not permit residential housinghe entire parcel encompasses 84.76 acres. The
portion of the “P” Zone site at issuethis cases an approximately 25 acre site which, currently
and at all times relevant to the allegations in the amended complaint, houses thgelptatin
the Supreme Court of Nassau County, the former Social Services building, a gaays|ary
building, and additional parking facilities (the “Social Services Sit€t)e Social Services Site
is property owned by the County. However, Garden City retained the right to zone théyprope

The Social Services Site consists of 21.44 acres located on the easterrCaidetypf
Seat Drive, on which the Social Services building and a parking lot are situated, and a
additional 3.03 acres located on the western side of County Seat Drive, oravehicbatedh

County owned building and parking garage. The County intended to sell the SocialsSenece



to a private developer and aimed to maximize the sale value of the Social Servicés tBite.
regard, the County hoped to receive at 1888t million for the property.

H. The ReZoning of the Social Services Site

In June 2002, at the County’s requéisg Village created a sutbmmittee charged with
retaining a planner and reviewing zoning options for the entire 84.76 acre P-Zone, qtbedin
Social Services Site (the “Pone Committey. The RZone Committee consisted of Village
Trustees Peter Bee, Peter Negri, and Gerard Lundquist. Trustee Bee wlagittman of the-P
Zone Committee.

The Villagealsoretained the firm of Buckhurst Fish aremtquemart"@FJ”) to provide a
recommendation with regard tioe rezoning of the Social Services site. Over the course of
Garden City’s decaddsng relationship with BFJ, the Village had coredspect BFJ svork
and generally adopted its recommendations. (Tr. at 230931e)Village also hired aitney
John Kiernan to advise it on the rezoning process. (Tr. at 498.)

During the rezoning process, Schoelle served as a liaison betweenzbeeP
Committee and the Board of Trustees. (Tr. at 1096.) The P-Zone Committee also Kept Gar
City’s four Property Owners Associations (“POASs”) apprised of the rezonoaeps. (Tr. at
490, 838-39.) The POAs, in turn, acted as liaisons between Garden City and the citizens who
lived within their respective “jurisdictions.” (Tr. at 48®-.) The Social Services Site is located
within the “jurisdiction” of the EasterRroperty Owners’ AssociatiofiTr. at 490-91.)

On September 13, 2002, BFJ sent a fadsitoi Garden City outlining the general
planning principles for redevelopment of County properties in Garden City.e phiesiples
included that “[afhy rezoning associated with the proposed development should be in accordance

with the goals and pamsetes set forth in the zoning code [in Garden City].” (Tr. at 23fh)



particular, these principles provided that any development should “be consistent \eitistimng
character and surrounding neighborhoods of Garden City”; “not overburden roads,, dilidies
schools”; “be consistent with the surrounding neighborhood in terms of scale and design and
with the densitiepermitted in the Zoning Code”; “not tend to depreciate the value of property in
the village”; “be in accordance with the goals and pararaetet forth in the Zoning Code”; and
“protect]] . . . the environment [in terms of traffic, visual effects, or burdens on pabiittiés]

. .. through compliance with the State Environmental Quality Review (SEQR)&t(Z39-41.)

By memorandum dated November 15, 2G0%tled “Potential Approach to ‘FZone
Changeg and addressed to tlieZone committee, BFJ recommended that Garden City borrow
from its already existing zoning regulations and apply somethimigar to the “CG2” zone,
allowing for commercial and office use, as well as residential use on the southern part of t
property.(PIf's Exh 386.) Specifically, BFJ suggested that the residential use include a
maximum density of one unit per 2,300 square feet of area, which would permit assddly a
units on the property.

By memorandum dated April 29, 2003, BFJ proposed to thene-Committe¢he
creation of a CO-5(b)’ zonefor the Social Services Site and-6@)zone for the remaining
63.32 acres of the P-Zone. BFJ also proposelyiagp multi-family residential group
(“R-M") zoning controls to the residentiabmponent of the proposed CO-5(b) zone. This
would have allowed for up to 311 residential units to be built at the Social Service3lsate
proposed R-M zoning controls alpermitted the construction of mufaamily housing.

In May 2003, BF&gainproposed R-M zoning tthe RZoneCommittee, which

contemplatedinglefamily homes andpartmentsgor the residential component of the Social



Services Site The May 2003 report states that BFJ's zoning proposal would “be likely to
generate a net tax benefit to the Village.”

On May 29, 2003, BFJ made a PowerPoint presentation of the May 2003 fdper
Village at a public forum. Under the proposed zoning, single family hameégpartments
would be permitted at the Social Services ShAethe forum, several residents expressed
concern about thienpact of 311 residential units araffic andthe schools.

In July 2003, B-Jissued a revised version of its studiich agan included the proposal
that Garden City zone the Social Services site under the5@0ne, which would permit
residential development of either 311 apartment units or approximately 75fsimgie homes.”
Responding to some of the residents’ concerns, the July 2003 report states thatwjoierbe
a smaller number of school children generated by the new development than with the
development of single-family homesAt this time, the PZone Committee “adopted [BFJ's]
final report for recommedationto the Village Trusteésontaining the proposed R-M zoning.
(Tr. at 281.)

In September 2003, BFJ issued a draft Environmental Assessment Form (“EAE”). T
EAF proposed that R-M zoning controls be used for the residential component of the Social
Services Site.The EAF concluded that the proposed zoning “will not result in any large and
important impact(s) and, therefore, is one which will not have a significant tropdke
environment, therefore a negative declaration will be prepared.” (Tr. at 288&9€x)fically,
according to the EAF, multi-family housing at the Site would: (1) not “resulttargéneration of
traffic significantlyabove present levels” (Tr. at 28(02) have a minimal impact on schools.
(Tr. at299-300.); (3) createatransiton zone between the surrounding sinfgeyly and office

uses (4) maximize existing zoningbls; (5) respect the charactef surrounding neighborhoods;
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and (6) have positive aesthetic impacts. &iB01.) The impacts of the proposed zoning were
so mnimal that a fullEnvironmental Impact Statement was not required. (Tr. a) 288nk
Fishof BFJand Superintendent of the Garden City Buildings Department Michael Filippon
agreed with the conclusions reached in the EAF. (Tr. at 1720-1721.)

On October 17, 2003, a notice was placed in the Garden City News entitled, “Trell The
What You Think About the County's Plan for Garden City,” which stated:

Where is the Benefit to Garden City? Are We Being UrbanizedThe County

is asking the Village to chaegur exiing zoning — P (Public use) ZONE —

to allow the County to sell the building and land . . . now occupied by the Social

Services Building, to private developers. Among the propfsseldlans: Low-

density (high-rise?) housing — up to 311 apartments . . . These proposals will

affect ALL of Garden City.

(PIf's Exh. 45.)

On October 23, 2003, at a second public forum, BFJ made another PowerPoint
presentation to the Villaggummarizing the Gé&b zoning, including the R-M zone for the
residential conponent.

In November 2003, BFJ presented its third report to the P-Zomamittee again
confirming its proposal for the R-M designation that allowed for a possible 311 apaunits
on the Social Services site. The November 2003 report setfdrdft zoning text for the CO
5B district and R-M controlfor the residential component of the Social Services Site.

On November 20, 2003, the Board accepted the P-Zone Committee’s recommendations.
(Tr. at 514-15.) On December 4, 2003, the Boaadle aihding pursuant to New York's State
Environmental Quality Review Ac¢hat the zoning incorporated in the proposed Local Law 1-

2004 would have “no impact on the environment” and moved the lawublic hearing.Local

Law 1-2004 would create a new CO-5b zone which would include the Social Services Site,
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allowing residential use as well as office and courtroom use. The resideatialtbe new CO-
5b zone would allow both single family as well as miatiily units at the Social Services Site.

On January 8, 2004, Garden City held a public hearing for the pusposasidering
Local Law :2004. At the hearing, residents voiced concerns that multi-family housing would
generate traffic, parking problems, and school children. In response, Fififgted'If | could
just add on this point of traffic . . . You have to remember that the existing use on thatsite
generates a certain amount offica a fair amount of traffic.That use is going to be vacated.

The two residential uses that are being pemgl as one of the alternates, each of which on their
face automatically generate far less traffic than the existingsa&t is something to consider
also.” (Joint Exh. 24, at 875.)

On January 20, 2004, the Eastern Property Owners Assodigltba meeting at which
Trustee Bee discussed BFJ's recommendation for the Social Service8 Siteimary of the
meeting reports that “Trustee Bee answered many questions from the Adpm @oing so,
expressed the opinions that “Garden City demographically has a need for aéfdroasing”
and that “he would keep an open mind but he still felt the recommended zoning change were
appropriate.” (Pls.' Ex. 147.) Although Suozzi did not attend the January 20, 2004 meeting, he
met with the Trustees earlier thaeeingto discuss the most recent plans for the Social Services
Site The summary states that “Suozzi was reminded that he pledged not to do anything that
Garden City residents objected to. Mr. Souzzi's [sic] commitment still stgial$.”

On February, 2004, Suozzi attended a public hearing for the residents of Gardet City
which time he presented tR&an. At the hearing, neresident asked whether Trustee Bee’s
statement “last time” abo@affordable housing was true. (Joint Exh. 12, at 90%Ustee Bee

responded that “neither the County nor the Village is looking to createalled-affordable
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housing at that spdt.An unidentified speaker then asked whether Trustee Bee could
“guarantee” that the housing on the Social Services Site wouldpsedle” rather than
affordableandexpressed concerns about mdimily housing “depress[ing] the marketlt(at
906)

The residents further voiced their opposition to multi-family housirtgeaSocial
Services siteld. at 918 (Brian GemmelTto Suazi]: “I don't think you are hearing a lot of the
people. We're not against residential, we're against nelel residential.”)id. at921 (“Suozzi
You would probably like to see single family housing | presume. Unidentified Sp&akgle
family. (Applause).”);id. at921-922(“ Gail Madigan | moved here from Brooklyn so that when
| walked out of my house | did not turn to my left and sestapent buildings.”)id. at 922
(“Suozzi Mayor out of respect, let me stipulate the facts h&tree publicof Garden City
especially from the eastern civic association does not want to sedamilyi housing here.
They'd rather see single-family housing.”); id. at @23avid Piciula | don't hear a compelling
argument from anyone here tonight as to whysthveuld have multi-dwelling home€£an we
take it out of the proposal?”)

Similarly, one residenirged officials to adopt zoning “in the flavor and character of
what Garden City is now.'ld. at912.) Residentdurtherobjected to “full families living irone
bedroom townhouses, two bedroom co-ops,” resulting in “overburdened and overcrowded”
schools and “overrun” sanitation, a “multi-housing community . . . [with] four people or ten
people in an apartment,” and “that whole section of ggapho use the bus to access the

Department of Social Securitfld. at912, 929, 944.)
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However, Suozzi clarified that the Coumdyabsolutely not interested in building
affordable housing there and there is a great need for affordable housingrdrnt Gay is not
the location.” (d. at 905.) He further stated that developers

would love to build upscale housing in Garden City. . . . We would be willing to

put deed restrictions on any property that we sold. The Village would have control

of their zoning requirements. We would put on restrictions whatsoever, no ifs
ands or buts, that it can't be anything but upscale houBiagit this way, we

generate more revenues for the County by selling it for upscale housing.

(Id. at 906.) Also, at one point, Suozzi stated bluntly that a resident’s concern about traffic was
“irrational.” (Id. at 908.)Fishtestified that residents who claimed to prefer skighaily homes
because of school impacts were “simply wrong.” (Tr. at 316.)

Thereatftera flyer distributed in GaraeCity asked: “WILL GARDEN CITY
PROPERTY VALUES DECREASE IF OVER 300 APARTMENTS ARE BUILT AT THE
SITE OFTHE SOCIAL SERVICES BUILDING?”It further stated:

The Garden City Trustees are close to voting on how to zone this propkdy.

might choose to zanit for multi-family housing (If Senator Balboni's current bill

passes in June, as many as 30 of those apartments would be considered

‘affordable housing.” According to this bill, ‘Affordable workforce housing

means housing for individuals or families at or below 80% of the median income

for Nassau Suffolk primary metropolitan statistical area as defineceldyettheral

Department of housing and urban development.NOT JUST GARDEN CITY
INCOMES! ...)

(Pls.' Ex. 17.) The flyer reached Schoelle, who faxed it to Fish and at leaseori®r of the
Board of Trustees. (Tr. 662-§3The record reflects that the flyer wa®ught to Trustee
Lundquist’s attention as well. (Tr. at 767-68.) On the other hand, Trustee Negedihathe
had never seen nor had any conversations about this flyer. (Tr. at 1080-81.)
At a Board meeting on March 18, 2004, residents raised concern about the Balboni Bill.

Schoelle’s notes from that meeting indicate that residents expressed dbatern
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the Balboni Bill might aply “retroactive[ly].” (Tr. 551-553.)One resident urged decision
makers to “play it safe” with respect to the Balboni Bill and “vote for single fanaimes.”

(Tr. at 550.) The following month, Trustee Negri told reside a Central Property Owners
Association meeting that he and other Village officials met with state representatdiscuss
the Balboni Bill, noting that a family of four making $67,000 per year would qualify foritgpus
under the proposed legislation. (Plfs’ Exh. 379, at 522.)

Fish testified thatby the spring of 2004, the public was beginning to lzwvefluence
on the decision-making process. (Tr. at 331, 333-34.) On April 1, 2004, BFJ modified its
zoning proposal to reduce office density, minimize traffic impacts, and &r tbesnumber of
multifamily units to reduce population numbers. @irl670-1673.

On April 22, 2004, BFJ made a PowerPoint presentation to the Village residents. Under
the proposed zoning contemplatedthig presentation, singl&amily homesandapatments
would be permittect the Social Services Site. Howeuérs time,only 215 apartments would
be permitted.

By memorandum dated May 4, 2004 and addressed to the Board, BFJ proposed
eliminating the C@bb zone altogether, and with it, the potdrfea multi-family housing on the
21.44 acres of land of the Social Services located east of County Seat &paafically, BFJ
stated:

[W]e reviewed the public comments with Robert Schoelle, Michael Filippon and

[Garden City counsel] Gary FishberBased upon these discussions we would

recommend for your consideration two basic refinements to the

recommendations: (1) Elimination of office use for the 101 County Seat Drive
area; (2) Provide for muttamily housing in the 101 County Seat Drive area only

by special permit and limited to the West Side of County Seat Drive.

(Joint Exh. 19.)BFJ suggested renaming thposed zoning designation as

“Residential-Townhouse” (“R¥”), which essentially limited théevelopment of multi-
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family housing to less #n 15% of the Social Servicesesiand only by special permit.
BFJs proposed description of the R-T zone defined “townHaasa “singlefamily
dwelling unit.”

In May 2004, BFJ issued its final EAF, which proposed & dRstrict to replace
the previously proposedO-5b District No draft EAF was ever issued theR-T Zone
even thouglfFish affirmed that the R zoning proposal was a significant changét®
Co-5b zoning proposal with R-M controldr. at341.)

On May 20, 2004, proposed LocaM®No. 2-2004, which deleted the P-Zone
and replaced it with CO-5 and RHdistricts, the latter of which encompassed the Social
Services site, was considered at a public hearlingre, a member dlie New York
ACORN expressed concern about the need flmrdéble housing on Long Island and
asked that Garden City consider building affordable housing in their community. Indeed,
responding to an inquiry regarding mutmily housing with a special permit underR
zoning, Fish stated that “[tjhe P Zone Committee had been considering this and the
Trustees on the entire site, it wasn't an after thought. This was, this wasiau®ns
decision . . there was a concern that if the whole 25 acres were developed for multi
family it would generate too much traffi. . .” (Joint Exh. 25, at 35.)

At the hearing, Fishberg explained that the required referral to the Nassaaty
Planning Commissiortl{e“NCPC”) had already been made, and that the NCPC would
be addressing the new law the following week. (Joint Exh. 25, )at/AB0RN members
subsequently attended the NCPC meeting and again expressed opposition 1o the R-

zoning. (Tr. at 1288-89 At the same time, NYAHC sent a letter to the NCPC strongly
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opposing R-T zoning and warning that the new zone would “ensure that developers
cannot create affordable mufimily housing.” (PIf's Exh. 156, at 467.)

. Garden City adopts the RZone for the Social Services Site

On June 3, 2004;arden City adoptethe new RT zoning and the Social Services Site
was rezoné R-T. As enacted, Local Law No—2004 limited construction on the Social
Services site to one dwelling unit for each 6,000 square feet of total plot devoted to such use

In July 2004, the County issued a Request for Propdbkal®Jounty’s RFP”)
concerning the Social Services Site under the #ning designation. The RFP stated that the
County would not consider bids of less than thirty million dollars. The County’s RFPe@quir
that all proposals be received on September 10, Béf@te 12:00 noon.

ThePlaintiffs assert that under this RFP, it would have been virtually impossibleld
affordable housing and, therefore, it would have been futile for them to submit atabféor
housing response to the RFP that complied with the new zoning. Indeed, Ismene Speliotis,
Executive Director of NYAHC/MHANY, analyzed the-Rzoning at that time and concluded
that it was not financially feasible to build affordable housing under those zoningtieass at
any acquisition price. (Tr. 1470-75.) Suozzi camedwith that assessmer(fTr. at 1036.)

Thus, NYAHC contacted the County to work on a proposal that would include multi-
family affordable housing, and urged the County to withdraw or modify the RFP to require some
part of the property to be affordable housing. NYAHC Bedv York ACORN met with Suozzi
and other County officials to discuss the proposal and the possibility of constrifrindglale
housing on the Social Services sitédowever, he County did not reissue the RFP.

J. NYAHC submits a Bid

On September 10, 2004, NYAHC submittebeotest” proposal to the County for
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developnent ofthe Social Services Sitéhat did not confornto the technical requirements set

forth in the RFP.Specifically, theNYAHC proposal contemplated NYAHC leasing thecial
Services Site from the County, with an upfront payment of $5 millldowever, the NYAHC
proposal did not utilize R-T zoning. Rather, the proposal contemplated a development of 2,000
apartment units, of which about two-thirds would be at belovketaents for famiks making
between 40% and 120% of the Nassau County median income, and 35% would be at market
rents(Joint Exh. 29). The Plaintiffs maintain that NYAHC’s proposal did not follow the
specifications laid out in the RFP because the RFRRertiae construction of affordable housing

on the Social Services site virtually impossible. Specifically, NYAHC'squalpstated:

As the County knows from previous meetings, telephone conversations and

correspondence with NYAHC and LI ACORN, NYAHC is unable to respond to

the County's Request for Proposals (RFP) of July 2004 related to the 25 County-

owned parcel in Garden City (the Parcel) due to the restrictive zoning adgpted b

the Village of Garden City in connection with the County's sale of the Parcel.
(Id.) The County ultimately awarded the contract to develop the Social Services Site t
Fairhaven Properties, Inc. (“Fairhavefdy $56.5 million, the highest bid.

After the contract was awarded to FairhawWAHC prepaedfour proposals for
development at the Social Services site under tid Boning designation, with the
percentage of affordable dod Section 8 housing unitd the 311 total rental uits
ranging from 12.5% to 25%. McArdle evaluated each proposal in conjunction with the
racialethnic distribution of the available pool of renters and determined that, had
NYAHC been able to building housing under any of the four proposals in accordance

with the rejected RM zoning designation, the pool of renters likely to occupy all units,

including market rate, affordable and Section 8 units, would have likely been between
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18% and 32% minority with minority-households numbering between 56 an@Tt0at
157.)

McArdle further analyzed the likely racial composition of the pool of
homeowners who could afford to purchase units potentially developed by Fairhaven
based on their proposal as well as available information regardirte® City property
values. She determined that between 3 and 6 minority-households could afford such a
purchase. (Trat 169.) In this regard, McArdle testified # whereas the NYAC
proposals would likely increase racial diversity in Garden City, the Farproposal
would likely leave the racial composition of Gardeity “unchanged” (Tr. at 182.)

However, McArdle admitted that she was not attempting to predict who would actually
live in any development at the Site. (Tr. at 203-04.) NoMidrdle conductany analysis
under he RT zoning actually enactedpncerning the development of potential affordable
housing, omarketpriced housing using 150 townhonasl 36 multifamily units. (Tr. at 189.)

K. Current Status of the Social Services Site

On January 1, 2010, Suozzi was succeeded by the present County Executive Edward P.
Mangano. The Mangano Administration decided to relocate the County's Family Céadingyui
currently located in Westbury, New York, to the Social Services Shetransaction with
Fairhaven never closedl'hus, although the prior County administration planned to sell the
Social Servicesit® to a private developer, the site is currently no longer for sale. The fidainti
contend, and Garden City does not dispute, that the Coungyritasaken no action at the Site.

II. PROCEDURAL HISTORY
On May 12, 2005, ACORN, NYAHC, and severnadlividual Plaintiffs filed the instant

action, which was initially assigned to United Statestiitit Judge Leonard D. WexleThe
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Plaintiffs assedd claims pursuant to the “FHA”, 42 U.S.C. 8 3601 et seq.; 42 U.S.C. § 1981; 42
U.S.C. §1982; 42 U.S.C. § 1983; and 42 U.S.C. § 2000d et seq. On February 9, 2006, this case
was reassigned to United States District Judge Joseph F. Bianco. On March 13he2006, t
County,andthe Garden City Defendantsoved separately to dismiss the action for lack of
standingand failure to state a claim.

By Memorandum and Order dated July 21, 2006, Judge Bianco denied both motions in
their entirety and directed the parties to conduct discovery in accordance wiitithdual

Rules of United States Magistrate Judge William\AZall. SeeACORN v. County of Nassau,

No. 05 Civ. 2301(JFB)(WDW), 2006 WL 2053732 (E.D.N.Y. July 21, 2006). In March 2009,
both the County Defendant and the Garden City Defendants moved for summary judgment.
On March 2, 2010, Judge Bianco recused himsdHis case.Thereafter, the case was
reassigned to this Court for all further proceedings. Consequently, all pending nactrens
denied without prejudice and with leave to refile in accordance with this Court/&lunali
motion practice rules.
OnApril 14, 2010,NYCC filed a motion to intervene asplaintiff pursuant to Federal
Rule of Civil Procedure 24(b), which the Court subsequently granted on June 15, 2010, 270
F.R.D. 123 (E.D.N.Y. 2010). On June 30, 2010, NYCC filed its intervenor complaint. On June
25, 2010, Magistrate dge Wall granted the Plaintiffsequest to reopen discovery.
On July 29, 2011, motions for summary judgment were again filed by both the Garden
City Defendants and the Countin addition, on August 26, 201M0YCC filed a motion to
amend its intervenor complaint pursuant to Rule 15(a)(2) to include an additional caaserof
for violation of the Civil Rights Act of 1871, 42 U.S.C. § 1983, and its rights under the Equal

Protection Clause of the Fourteenth Amendment.
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By Memorandum and Order dated February 15, 2012, the Court (1) granted the County's
motion for summary judgment dismissing all the claims again@)ideniedGarden Cit}s
motion for summary judgment dismissing all claims againsinitl(3) granted NYCC’s motion

to amend the intervenor complaint. MHANY Mgmt. Inc. v. Cnty. of Nassau, 843 F. Supp. 2d

287 (E.D.N.Y. 2012).

Prior to the trial, the claims of the Individual Plaintiffs Vic DeVita and Fran®n€ray
were dismissed with prejudice. (Docket Entry No. 378, Tr. at 5.) Thus, at the trial, yhe onl
remaining Plaintiffs were MHANY and NYCC, and the only remaining Defendagrts thie
Garden City Defendantsamely the Incorporatédllage of Garden City and the Garden City
Board of TrusteesThe ony remaining causes of action wettee claims under (1) the FHA; (2)

42 U.S.C. 881981, 1982, and 1983, and (3) the Equal Protection Clause of the Fourteenth
Amendment. The claim under 42 U.S.C. 82000d had been asserted only against the @ounty.
June 17, 2013, the Coudmmenced a bench tridat spanned 11 days.

[II . CONCLUSIONS OF LAW

A. Isthe Garden City Board of Truste®sbject to this Lawsuit?

The Garden City Defendants argue for the first tiheg the Board of Trustees is not a

suable legal entitgeparate from the Village. In support oktassertion, the Garden City

Defendants rely ofslacken v. Inc. Vill. of Freeport, CV 09-483RRH)(AKT), 2011 WL

7546425 (E.D.N.Y. June 27, 2011), report and recommendation adopted, 09 CV 4832

(DRH)(AKT), 2012 WL 895392 (E.D.N.Y. Mar. 15, 2012). There, United States Magistrate
Judge A. Kathleen Tomlinson found that “[a]lthough no cases conclusively hold that a board of
directors of a village is not a suable entity or is redundant when the village & rsésed

defendant, the Court finds that the relevant case law supports such a conclusion.” 2011 WL
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7546425, at *2. Judge Tomlinsdeterminedhat cases that have barred suits against a city or
village policedepartment as opposed to the municipal#tglf apply with full force to suits
against the Boardere, an administrative arm or governing body of the Village.

Although the Court find§lackenpersuasive as a logicabnclusion, the Court declines

to dismiss the Board of Trustees where, as here, theG&itly Defendants failed to previously
raise this issue. Indeed, t@dackencourt dismissed the Board of Directatsthe motion to
dismiss stageld. at *1 (“noevidencehas been offered to support the propositions that the Board
is a suable entity dhat the naming of the Board as a party is not duplicative of the Village being
named as a party(emphasis added).

Here, by contrast, the Court heard no proof regarding whether the iB@separate
legal entity from the Village. Although, in alkelihood, any recovery against the Board would
be the obligation of the Village, the Court declines to dismiss the Board withpatv@aence or
further notice to NHYAC and NYCC. Also, absent relevant case law, the Court declimes to f
nonwaivable the defense that a Board of Trustees of a Village is not a suablsepgitste
from the Villagesothat the Court is obligated to consider this nergiged argument

B. As totheArticle lll Standingof the Plaintiffs

Under Article 1l of the United States Constitutiostanding to bring a lawsuit in federal
court is limited to a plaintiff who “show[s] that the conduct of which he complainséhesed

him to suffer an ‘injury in fact’ that a favorable judgment will redreE$k’Grove Unified

School Dist. vNewdow 542 U.S. 1, 12, 124 S. Ct. 2301, 159 L. Ed. 2d 98 (2@@<glso

Ziemba v. Rell 409 F.3d 553, 555 (2d Cir. 2005). Further, among other standing requirements,
“a plaintiff's alleged injury must be an invasion of a concrete and parti@ddamlly protected

interest.”"McConnell v. Fed. Election Comm'n, 540 U.S. 93, 227, 124 S. Ct. 619, 157 L. Ed. 2d
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491 (2003) (opinion of Rehnquist, C.J., for a majority of the cosgbalsoZiembg 409 F.3d at

554.
A plaintiff alleging “exclusionary zoningrpctices must allege specific, concrete facts
demonstrating that the challenged practices harm him, and that he personally wefitdrba

tangible way fom the court's intervention.” Warth v. Seldin, 422 U.S. 490, 508, 95 S. Ct. 2197,

45 L. Ed. 2d 343 (1975); Jaimes v. Toledo Metropolitan Hous. Auth., 758 F.2d 1086, 1097 (6th

Cir. 1985). The harm does not have to be economic, indéeglevance heréan interest in

making suitable lowcost housing available in areas where such housing is scarc&ugguort a

plaintiff's standing."Vill. of Arlington Heights v. Metropolitan Hous. Dev. Corp., 429 U.S. 252,
262-63, 97 S. Ct. 555, 50 L. Ed. 2d 450 (1977).

In Fair Housing in Huntington Comm. Inc. v. Town of Huntington, 316 F.3d 357 (2d Cir.

2003),the Scond Circuit held that “to demonstrate the type of ‘particularized injury’ssacg
for standing [in allegediscriminatory zoning cases,] plaintiffs ‘must allege facts from which it
reasonably could be inferred’ that, absent defendants' challengecttdhdte is a ‘substantial
probability’ that housing with greater minority occupancy would have been built [tothe].”
Id.at 363 (quotingVarth, 422 U.S. at 504, 95 S. Ct. 2197, 45 L. Ed. 2d)343%though the

government has no constitutional duty to provide low income housimgy not obstruct

“private projects beneficial to minority groups.” Acevedo v. Nassau County, 500 F.2d 1078,
1080-81 (2d Cir. 1974),

At the motion to dismisgstage, the Court found thdte Plaintiffsproperlyplead
standing. However, “it sometimes remains to be seen whether the factual allegations of the
complaint necessary for standing will be supported adequately by theaattohuced at trial.”

Gladstone, Realtors v. Vill. of Bellwood, 441 U.S. 91, 115 n. 31, 99 S. Ct. 160160 L. Ed. 2d 66
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(1979);seealsoAlexander v. Yale Uniy 631 F.2d 178, 183 (2d Cir. 1980)(“It is also mandatory

that [these elements] must be satisfied throughout the course of adjudicatendoyrts.”)
Accordingly, the Court now addresgbe Gaden City Defendants’ arguments challenging the
Plaintiffs’ Article IIl standing.

1. NYAHC/MHANY

At the motion to dismiss stage, the Garden City Defendants contended thatONYAH
lacked standing because it failed to allege that it attempted in any way to acpeirait,
submit a bid, or communicate with the Defendants regarding thddRie Social Services
Site. Judge Biancjected this argument, noting that NYAHC alleged that immediately after
receiving the RFP, NYAHC met with Count{ficials and submitted a Proposed Plan, only to
have the County ignore the Plaludge Bianc@bserved that while no formal proposal or
financing had been reviewed by the Garden City Defendants, “theseofyresertainties
always exisin housing development cases, and should not be usecheans to defeat
standing.”2006 WL 2053732, at * 10. Judge Bianco further noted that “[t|he law of standing is
not so rigid so as to deny a developer standing, no matter how significant the ‘injct;’in f
merely because it figd to submit a non-conforming proposal, knowing it will be summarily
rejected.”ld. at *9.

The Garden City Defendants now contend that NYAHC failed to prove aidhthe
necessary elements of standing, asserting that the Plaintiffs havel oifeegdence that
NYAHC would have submitted a qualifying bid for the Social Services Site bthddvillage’s
zoning decision. The Garden City Defendants also note that the “protest” proposdNYA
submitted to the County was admittedly not “serious” adelihot comply with the terms of the

RFP or CO5b zoning.
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In responseNYAHC cites to testimony bismeneSpeliotis that NYAHC would have
bid on the property had it been available in 2004 under thledesignation. NYAHC also cites
the four alernative development scenarimeated by Speliotis to assess the feasilolity
affordable housingt three different landcquisition costs for which NYAHC could have
obtained funding.

In the Court’s view, NYAHC proved injury in faet the trial notwithstandintpat it did
not submit a proposed bid during the RFP process. In this regard, NYAHC proved “that
submitting its admittedly nenompliant proposal in response to the RFP would have been futile
because the [shift to-R zoning] made it financially impossible build low income housing on

the Social Services SiteACORN v. Cnty. of Nassau, 2006 WL 2053732, atl*6Blanc-

Sternberg v. Fletche67 F.3d 412, 424-25 (2d Cir. 1995) (holding that the plaintiff had standing

to bringan FHA claim challenging an ordamce, even before the government entity had applied
the ordinance againste plaintiff). To be sure, whether the shift to R-T zoning was
discriminatory in nature under federal law presents a quesligtimctfrom the issue of
standingwhichissuewill be addressed later.

The Garden City Defendanftigrther contendwithout authority, that the Plaintiffs must
establishthat a bid for affordable housing at the site under CO5b zoning would have been
successful. However, first, “a court is not required to engage in undue speculation asagepredi
for finding that the plaintiff has the requisite personal stake in the contraveiyof

Arlington Heights 429 U.S. at 261-62, 97 S. Ct. 555, 561, 50 L. Ed. 2d 450. Second, one of

alternatives Speliotigrojectedcontemplated a $56.1 million purchase price, which would have

been directly competitive with the winning bid. (Joint Exh. 28 at 696, Plfs Exh. 179.)

25



Finally, the Garden City Defendants assert that because the Plainaffgitinto benefit
from affordable housing on the Site was not caused by the Village, the Plaintiffs shnmot
that any remedy against the Village would redress that injury. HowbkeeCdurt finds this
argument unavailing because the shift to R-T zoning by the Village, arhditriminatory or
not, caused injury to NYHAC because, as explained later, the high cost to developasmiyle-
housing under R-T zoning made it financially impossible to build low income housing on the
Site.

2. NYCC

At the motion to dismiss stag&jdge Bianco determined that fkintiffs sufficiently
alleged thammembers oACORN, which asserted claims only on behalf of its members rather
than itself, had an injury in fact atigat the Defendastdiscriminatorily changed the proposed
zoning, thereby preventing NYAHC from being able to build multifamily affordablesing on
the Social Services sit&Subsequent to Judge Bianco’s order denying the motion to dismiss and,
after ACORN disbanded, NYCC intervened in this action, as a practical begabsliccessor,
to ACORN.

The Garden City Defendants now challed¢CC'’s standing. To have standing to bring
suit to redress its members' injuries, an association must establish that (1) itssneoube
otherwise have standing to sue in their owht;i¢2) the interests it seeks to protect are germane
to the organization's purpose, and (3) neither the claim nor the relief req@egteds the

participation of individual members in the laws@eeUnited Food & Commercial Workers

Union Local 751 v. Brown Group, 517 U.S. 544, 552-53, 116 S. Ct. 1829,.Ed. 2d 758

(1996).
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The Court finds that the Plaintiffs proved that NYCC’s members would have been
eligible for andwould have an interest in obtaining affordable housing in Garden City. (Tr. at
1228, 1432.) Indeed, Ann Sullivan, one of NYCC'’s deputy directors, testified that ACORN
members, many of whom subsequently became NYCC members, desired to live irbkfforda
housing in Garden City and providdte names of three sln members. (Tr. at 1372-73.)
Further, thdact thatNYCC intervened after the County decideat to sell the Social Services
Site is immateriato NYCC'’s associational standifgcause the injury NYCC’s members
sufferedallegedly occurreg@reviously when the Board shifted from R-M zoning to R-T zoning.

C. As to the Statutory Standing of the Plaintiffs

In addition to challenging the constitutional standing of the Plaintiffs, thee@aCity
Defendants argue, apparently for the first time, that the Plaintiffs, psrate entitiesack
statutory stading to bring an action under 42 U.S.C. § 1982.

Section 1982 provides that “[a]ll citizens of the United States shall have theightanr
every State and Territory, as is enjoyed by white citizens thereof totjnphechase, leas sell,
hold, and convey real and personal property.” Unlike 8§ 1981 and 1983 which apply to
“persons,” § 1982 protects the property rights of “citizens of the United States.”

Here, the Garden City Defendants argue that Section 1982 permits actiaitizens”
and that corporations are not “citizens.” In support of that assertion, the Gargl®efendants

cite Comtel Technologies, Inc. v. Paul H. Schwendener, Inc., 04 C 3879, 2005 WL 433327 (N.D.

lll. Feb. 22, 2005). Prior to that case, some courts presumed that corporations could bring 8§ 1982

claims,see e.g.Park View Heights Corp. v. City of Black Jack, 467 F.2d 1208, 1214 (8th Cir.

1972)(allowing corporate plaintiffs standing to bring claims under both § 1981 and § 1982).

However, some courts presumed that they couldbnieg) such a clainseee.g, American Civil
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Rights Investigations, Inc. v. O'Connor & Tushla, 1989 U.S. Dist. LEXIS 17771, at *4 (W.D.

Mich. 1989)(dismissing plaintiff corporation’'s § 1982 claim because only citiesesclams
under the statute). Also, as to this subjectGbmtelcourt observethat“no court ha[d]

provided much analysis of the issu€E8mte| 2005 WL 433327 at *5. I@omtel the court

“note[d] the difference [between “persons” and “citizens”] and [fotlvad it was] compelled to
enforce § 1982 as writtdimiting its protection to “citizens,” a category that does not include
the private corporations]d. at *6.

While the Garden City Defendants contested the standing of NYHAC and ACOR@& at
motion todismiss stagethey couckdtheir arguments in constitutional rather than statutory
terms. Statutory standing arguments, unlike constitutional standing arguments, can ke waive

SeeGribben v. United States (In re Gribben), 158 B.R. 920, 921-22 (S.D.N.Y. 1883) (

Government's failure to raise issue of standing in proceedings before bankaytoyaived
any argument on appeal that debtor lacked statutory standing to seek turnaxeebifrds.)
Accordingly, the Court deems the Garden City Defendant’s statutory standurgents under
Section 1982 to be waived.

D. As to Mootness

The Garden City Defendants also assert that, even if the Plaintiffs hdohgteminitiate
the suit, the Plaintiffs lost that standing after the County decided not to setethénsieed, the
Garden City Defendants note that NYCC did not intervene until after the County decided not
sell the Site. This argument is identical to the mootness claim previously rejgt¢hed@ouriat
the summary judgment stagdexander 631 F.2d at 183 (“Th[e] ‘time element of standing’
comes under the rubric of mootness doctrine.”) The Garden City Defendants didknot se

reconsideration of that decision and such a motion would now be untimely.
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However, even were the Court to consider this issue, the Court would adhere to its prior
determination that “[a]lthough the relief requested as to the site may haveehdered moot,
the broad injunctive relief sought by the Plaintiffs is certainly still a potentiabméof this
case.” 843 FSupp. 2d at 30. Indeed, the Plaintiffs requestsitnrelated injunctive relief and a
declaratory judgment. In fact, the Court previously noteditinagay bepossible for the Court to
grant some relief a® the Social ServiceSite. The County aclowledgedn its opposition to
NYCC's motion to amend the intervenor complaint that “the County needs finality @stige i
of whether plaintiffs’ demand for injunctive relief will bar the constructionrevige decision to
build has been made final.” Thus, even the County appeared to concede that the Court's
injunctive relief as to the Site itself is still a plausible outcors.the Plaintiffs observe, the
County has yet to take action at the Site, andttiiedecision may furnish determinative issues
in the future.

Relatedly, the Garden City Defendants contend that if the County had decidedelot t
the Social Servicesit® prior to commencement of this suit, the complaint would have been
dismissed for lack of a justiciable controversy. The Court disagrees. Againjuryresulting
from the dhange in the proposed zoning preceded the County’s decision not to sell the site. The
“no sale” decision had no effect on tARintiffs’ injuries; rather, the County’s decision simply
may have mootedectain types of relief that could be awarded based on those injuries.

The Garden City Defendants alsantend that the Plaintiffs failed to prove that Garden
City’s zoning decision somehow caused the County’s “no sale” decision. In thid, réga
Garden City Defendants observe that after Garden City adopted R-T zoning in June 2004, the
County proceeded with its RFP process and did not change course until the electiewof a

County Executive in 2010, 6 years after the zoning change. However, everGitden City’s
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zoning change had nothing to do with the County’s “no sale” decision, the Plaintiffstare
foreclosed from recovery. As previously stated, the Plaintiffaries occurredt the time of
the zoning change, prior to the County’s “nceSalecision.

As to the mootness issue, notwithstanding the fact that the Social Services &ite is n
longer being used, there are issues in the case that are not moot. As sta¢eQdayttin its
summary judgment decision, 843 F. Supp. 2d 287, in the prayer for relief seeking an injunction
are thefollowing: “(8) enjoin all Defendants and their agents, employees, successors and assigns,
from engaging in any other discriminatory acts that perpetuate or contribegrégation in
Garden City and Nassaw@nty; and (9) order all Defendants to take and/or fund affirmative
steps, supervised by this Court, to overcome the effects of past discriminaiiiygs,
including the funding of remedial activities necessary to overcome the pdipenfa
segregatio in Nassau County and Garden City:he complaint also seeks a declaratory
judgment and such other relief that the Court deems reasonable and necebsagandtto the
request set forth above.

Therefore, there are two specific instances of injuncgiref sought by the Plaintiffs
against the Defendants that do not relate specifically to the Special ServicessKit€irst, the
Plaintiffs seek to enjoin the Defendants from engaging in any other disdionyirrets that
perpetuate or contribute to segregation in Garden City. Second, the Plainkfésseger that
the Defendants take and/or fund affirmative steps, supervised by this Court, nué¢ne
effects of past discriminatory practices, including the funding of remettiaitees necssary to
overcome the perpetuation of segregation in Garden City. This is in addition to thiatdegla

relief and any other relief that the Court deems reasonable, necessarstand ju
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In this regard, the Court found that this controversy is not rendered moot solely because
the Social Services Site is no longer susceptible to the zoning laws that wezd tilbg

discriminatory.See e.g, U.S. v. Mass. Maritime Acad., 762 F.2d 142, 157 (1st Cir. 1985)

(“Given the evidence of persistent past discririorg the district court was entitled to enter an
injunction permanently enjoining any repeat discriminatory conduct even ifagalitconduct

had by then ceased.’$outh-Suburban Hous. Ctr. V. Greater South Suburban Bd. of Reattors,

al,, 935 F.2d 868, 881 (7th Cir. 1991) (finding that an FHA challenge to street plan for damages,
declaratory relief, and injunctive relief was not rendered moot although hoaneseld prior to
trial, in part because there was still a viable claim for declaratory amttiive relief).

This affirmative action can be appropriate even though the effects ofeégedll
discrimination cannot be resolved at the particular Social Services sitBafe®re

Neighborhoods, Inc. v. LOB, In®®2 F. Supp. 2d 456, 462 (D. Md. 2000) (finding that

affirmative action relief was appropriate because although the effetts discrimination could
not be solved at the particular site, it was possible to seek affirmative ‘@atsewhere in the
Odenton area”).

Also, as stated bye Court in its summary judgment decision:

In this regard, the Court finds that a determination of whether or not the County
and the Village’s past conduct violated the Constitution or applicable fedegal law
remains very much an open question. A legspdiie still exists as to whether

any discriminatory practices took place by the Defendants, and whether an injury
is still ongoing for every day there is an alleged lack of affordable housidg, a
hence a lack of racial integration, in the Village of Gar@dy . . .”.SeeYoung

v. Pierce 628 F. Supp. 1037, 1059-60 (E.D. Tex. 1985) (finding that part of the
heavy burden of demonstrating that discontinuance of the challenged activity has
destroyed any controversy between the parties “includes the necéssitywing

that there are no present effects of past conduct that require undoing.”) (citing
Vitek v. Jones, 445 U.S. 480, 487, 100 S. Ct. 1254, 1260, 63 L. Ed. 2d 552
(1980)).
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Therefore, because there still is relief that is obtainable by thdiff$aagainst the

Defendants, the Court finds that there remains a live controversy in spite oftttiafac

the Social Services site will no longer be sold. Thus, the case has not been rendered moot
and the Court can proceed to analyze the substangvies of the action.

E. As toliability

1. FHA Claims Against the Garden City Defendants

Congress enacted the FH@x Title VIII of the Civil Rights Act of 1968, to “provide,
within constitutional limits, for fair housing throughout the United States.” 42 U.S.C. § 3601.
The law provides that it shall be unlawful “[t]jo refuse to sell or rent after gieng of a bona
fide offer, or to refuse to negotiate for the sale or rental of, or otherwise makdalviavar
deny, a dwelling to any person because of,raglor, religion, sex, familial status, or national
origin.” Id. 8 3604 (a). The Second Circuit has determined that “[c]londuct prohibited by this

section includes discriminatory zoning practices.” Fair Hous. in Huntington Cémonv. Town

of Huntington N.Y., 316 F.3d 357, 366 (2d Cir. 2003geLe Blanc-Sternberg v. Fletche67

F.3d 412, 424 (2d Cir. 1995); Huntington Branch, N.A.A.C.P. v. Town of Huntington, 844 F.2d

926, 938 (2d Cir. 198&ff'd in part sub nhom. Town of Huntington, N.Y. v. Huntington Branch,

N.A.A.C.P., 488 U.S. 15, 109 S. Ct. 276, 102 L. Ed. 2d 180 (1988Jaimant may
demonstrate that discriminatory zoning practices were employed ngreseither proof of

disparate treatment or disparate imp&eteHuntington Branch. N.A.A.C.P., 844 F.2d at 934—

35; seealsoLeBlanc-Sternberg, 67 F.3d at 425. Iretimstant case, the Plaintifislvance their

FHA claim against the Garden CiDefendants under both theories of liability, which the Court

will address in turn.
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i. Disparate Treatmentegal Standard

“The framework of burdens fashioned in Title VII cases is fully applicablEH#]

housing discrimination cases.” Cabrera v. Jakabovitz, 24 F.3d 372, 383 (2d Cir.sE88450

id. at 381-82 (describing “the three-step formulatbiMcDonnell Douglas Corp. v. Green, 411

U.S. 792,93 S. Ct. 1817, 36 Ed. 2d 668 (1973), and Texas Dep't of Community Affairs v.

Burdine, 450 U.S. 248, 101 S. Ct. 1089, 6 Ed. 2d 207 (1981)” in the context of fashioning
jury instructions).

Under thetheory of disparate treatment, “a plaintiff can establish a prima facie case by
showing that animus against the protected group ‘veegndicant factor in the position taken’
by the municipal decisiemakers themselves or by those to whom the decisiken were

knowingly responsive.LeBlanc-Sternberg, 67 F.3d at 425 (quoting United States v. Yonkers

Bd. of Educ., 837 F.2d 1181, 1217, 1223, 1226 (2d Cir.1881),denied486 U.S. 1055, 108

S.Ct. 2821, 100 LEd. 2d 922 (1988)) (emphasis addeshealsolnnovative Health Sys. Inc. v.

City of White Plains117 F.3d 37, 49 (2d Cir. 1997) (“[A] decisionmaker has a duty not to allow

illegal prejudices of the majority to influence the decisionmaking prodess. discriminatory
act [is] no less illegl simply because it enjoys broad public support.”).

Discriminatory intent may of course be demonstrated by direct evideraxgevdr, as
such evidence is rarely available to plaintiffs, it may also be inferred thfaatprs such as
“[t]he impact of theofficial action whether it ‘bears more heavily on one race than another,””
“[t]he historical background of the decision,” “[t]he specific sequence of eleadsg up to the
challenged decision,” “[d]epartures from the normal procedural sequencefsiative
departures. ., particularly if the factors usually considered important by the decisionmaker

strongly favor a decision contrary to the one reached,” and “contemporaryestttdig
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members of the decisionmaking body, or repoNd!” of Arli ngton Heights, 429 U.S. at 267—

68, 97 S. Ct. 555, 50 L. Ed. 2d 45@ealso Rosen v. Thornburgh, 928 F.2d 528, 533 (2d Cir.

1991) (noting that perpetrators of discrimination rarely leave a “smoking gun, hanefdre,
“[a] victim of discrimination is . . seldom able to prove his or her claim by direct evidence and
is usually constrained to rely on the cumulative weight of circumstantdeme.”).

Once a plaintiff presentsgima facie case of discrimination based on Wi . of

Arlington Heightsfactors, the burden shifts to the defendant to proffegiéimate, non

discriminatoryreason for its actions. Reg'l Econ. Cmty. Action Program v. City of Middletown,

294 F.3d 35 at 49 (2d Cir. 2002).

At the third stage of thBlcDonnell Douglas test, “the sole remaining issgg [

‘discriminationvel non.” Byrnie v. Town of Cromwell, 243 F.3d 93, 101-02 (2d Cir. 2001)

(citations omitted), and “the governing standard is simply whether the egidaken as a
whole, is sufficient to support a reastae nference that prohibited discriminationcnirred.”

James v. New York Racing Ass2B33 F.3d 149, 156 (2d Cir. 2008gealsoReeves v.

Sanderson Plumbing Prods., Inc., 530 U.S. 133, 150, 120 S. Ct. 2097, 147 L. Ed. 2d 105 (2000).

ii. As to the Plaintiff§ Theory of Disparate Treatment

a. As to Whether the Zoning Bore More Heavily on One Race Than Another

The Plaintiffs have presented evidence that indicates thatibhpectzoning designation

“[bore] more heavily on one race than another.” Washington v. Davis, 426 U.S. 229, 242, 96 S.

Ct. 2040, 2049, 48 LEd. 2d 597 (1976).This evidence typically “involves statistical data
supporting either a finding of perpetuation of segregation or of disproportionatd.impac

Thornton v. City of Allegan, 863 F. Supp. 504, 509 (WMich. 1993). Not surprisingly, the

parties’ analysis of this issue dovetails with their respective analydes thietory of disparate
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impact. For that reason, the Court will discuss this issue in greateridétaildisparate impact
secton.

For now, it is sufficient to note th&icArdle, thePlaintiffs’ statistical expert, set forth
evidence that the origin&®-M zoning proposal, as proffered by BFJ and endorsed by the P-Zone
Committee, would have created a pool of potential rentelsansignificantly larger percentage
of minority households than the pool of potential renters for the zoning proposal ulfimatel
adopted as law by Garden Cithn this regard, the Plaintiffs established that the change from the
proposed R-M zoning to the adopted R-T zoning affected minmasigents to a greater degree.

Seee.q, Jim Sowell Const. Co., Inc. v. City of Coppell, 61 F. Supp. 2d 542, 547 T:D.

1999) (finding that evidence from an expert demonstrating a disproportionate amount of
African—American potential residents lived in mufimily housing “demonstrate[d] that
African—American families are much more likely to reside in apartment complexes than are
Caucasian familiesBy rezoning certain tracts of land from multifamily to single figrase .. .
the City decreased the number of apartment units available to new resBlecasise African
Americans are more likely to reside in such housing, this reduction in mulifanits had a
statistically greater impact on AfricaAmerican familes than on Caucasian families.”).

b. As to the Historical Evidence of Racism in the Villagegsarden City

UnderVill. of Arlington Heights “[t]he historical background of the decisifat issueljis

one evidentiary source, particularly if it reveals aesedf official actions taken for invidious

purposes.” 429 U.S. at 267, 97 S. Ct. 555. As this Court previously pointeditstsummary

judgment order, ivill. of Arlington Heights, the Supreme Court explicitly distinguished
between the “historical bground” of a decision and the “specific antecedent events” leading

up to it, indicating that courts should consider the historical background of a zoning decesion i
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“broad|[] sense.” 843 F. Supp. 2d at 38€eDews v. Town of Sunnyvale, Tex., 109Ftpp. 2d

526, 571 (N.D. Tex. 2000) (concluding, after a bench trial on the merits, that defendant town's
decisions, over the years, to adopt one acre zoning, prohibit multi-family housing, aed refus
proposed cooperation agreements with local housing authority demonstrated “history of
discouraging AfricarAmericans from moving within its borders.”).

Here, the totality of evidence concerning the historical background of disctioningaas
follows: (1) the unsuccessful application for affordable housing at the Doubleeai2}ihe
adoption of arantrdiscrimination policy aftean Attorney General investigation into
discrimination at Garden City parks; and (3) the failed attempt to institute dfferdausing at
the Ring Road Site.

Although each of thessvents couldend to suggest that racial discrimination has
historicallybeen a problem in Garden City, the Court declines to place significant weight on
them for various reasons. First, the Doubleday application was apparendtip fll889,

approximately 15 years prior to the underlying events h&fier Vill. of Arlington Heights the

Supreme Court has cautioned that historical evidence@asdnably contemporaneduwsith

the challenged decisidras ‘little probative valué.McCleskey v. Kemp481 U.S. 279, 298, 107

S. Ct. 1756, 1770, 95 L. Ed. 2d 262 (198T)Hunter v. Underwood, 471 U.S. 222, 228-233,

105 S. Ct. 1916, 1920-1922, 85Hd. 2d 222 (1985) (relying on legislative history to
demonstrate discriminatory motivation behadtate staite).

Second, the Court declines to place much weight on the adoption of the anti-
discrimination policyat the Garden City parksecause, as the Plaintiffs note, to do so would
have a chilling effect on any entity’s willingness to enact similar guieelin fact, in

McLaughlin v. Diamond State Port Corp., C.A.03-617 (GMS), 2004 WL 3059543 (D. Del. Dec.
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30, 2004), the court excluded such evideme@nalogout subsequent remedial measures under
Federal Rule of Evidence 407. In this case, while the Court did not exclude such evidence, the
Court finds the reasoning McLaughlinpersuasive and therefore accords little weight to the
adoption of the antiliscriminationpark policy.

To be sure, the Court considéing underlying complaints at the parks, st of course,
involve behavior not to be encouraged. In any event, the underlying complaints at the parks,
while relevant, appear too attenuated from the subject zoning decision to carry engich w

Third, the Court declines to consider the oppositiaii¢éoRing Road site because this
eventoccurred in 2006, two years after the zoning change in this action, and therefore would
have little relevancé whether the Garden City Defendants evindedrominatory intent in
2004.

c. As to the Sequence of Event

The Court finds that the sequence of events leading up to the implementation af the R-
Zone give rise to an inference of rdu@sed animus by ti@arden City Defendantgarden
City retained BFJ to create a zoningposalfor the Social Services SitdBFJ, in turn, proposed
the R-M designation, which permitted the development of up to 311 fhanttly units. Both
the County and the Board supported this proposal and, specifically, the inclusion damihiti-
housing. Trustee Bee is a member of tBeard as well as the CommitteAs reflected in a
summary of a meeting with local property owners, Trustee Bee expressethtbasofhat
“Garden City demographically has a need for affordable housing” and that “Ihe kemyp an
open mind but he still fethe recommended zoning change \\&as] appropriate.”

However, when it became clear at the public meetings that resjppleintedly opposed

the development of multi-family housing, BFJ and the Board reversed course. Natt&ng
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representing at a daary 20, 2004 meeting that the village had a “need” for affordable housing,
Trustee Bee stated at the February 5, 2004 public meeting that “neither thg Qmthe
Village is looking to create a smlled affordable housing.” Soon thereafter, the Board and BFJ
endorsed a new proposal which banned the development of multi-family housing on all but a
small portion of th&ocial Servicesig, and then only by special permit.

The Garden City Defendants repeatedly insist that nothing in the R-T zoning
desgnation specifically prohibited the building of affordable housing. However,shis i
just another way of saying that the R-T zoning was facially neutral. Asanedtabove,
the absencef overtdiscrimination does not defeat a claim of disparate tresattm
Furthermoreas explainedater,many timesa facially neutral law lieat the heart of a
claim of disparate impact.

In addition the Garden City Defendantharacterizehe recommendation by BFJ
for R-M zoning as BFJ’s “initial thoughtsfescibe the zoning process here as
“evolutionary” and “ongoing;” and conterntdatthere was no abrupt shift from R-
zoning to R-T zoning. Indeethe Garden Citfpefendants contertiatthe RM zoning
proposal was “continuously modified throughout 200Bi8wever, in the Court’s view,
the Garden City Defendants aeeking to rewritéistory. The Garden City Defendant
only cite two changeto BFJ's proposakl decreasm floor-to-area raticmanda change
from R-6 to R-8 controls for singl&mily homes. Neither adjustment aég BFJ's
multi-family recommendationMoreover, the Garden City Defendants ignore the P-Zone
Committee’s consistent recommendatsrd public comment over eighteen months
studyingthe Social Services Site. A review of the record ris/getthe Board and the

BFJs consideration of R-T zoning spanned a matter of weeksyaadhot nearly as

38



deliberativeas that for RM zoning._Sunrise Dev., Inc. v. Town of Huntington, New

York, 62 F. Supp. 2d 762, 774 (E.D.N.Y. 1999) (Spatt, Th€ Town simply asserts its
desire to comply with the Comprehensive Plan as the reason for the Local Law's
enactment without pointing to a single reason to support the expedited passage of the
Local Law some five years after the plan's effective date.”).

After a final public presentation on the proposed R-M zoning in April 2004,
Schoelle, Filippon, and Fishberg met with BFJ to review the public comments. For an
unexplained reason, members of thedhe Committee did not participate in this
meeting,and neither did zoning counsel Kiernan.

In addition, the Garden City Defendants’ description of citizen reactiohgto t
R-M proposal mischaracterizes the record. The Garden City Defendants asdbké that
January 2004 public hearing constituted the first time the public enjoyed an opportunity
to comment on the proposed zoning. Howeweactuality,two public sessions were
held with regard to R-M zoning in May and October of 2003.

The GarderCity Defendants insist thaih any eventthey simply responded to
legitimate concerns about the effect eMRzoning, including traffic, taxes, and school
children. The Garden City Defendants note twagereas the word “affordable” was used
only once by a single resident at the February 5, 2004 meeting, the wdlid™was
used 68 times and the word “school” was mentioned 44 titdesiever theGarden City
Defendants are silent regarding the expressitireit in a single instancef concerns
about changing the Village’s “character” and “flavor.”

Further,as theCourt has previously held, “[ijn a discrimination action, a court

cannot be satisfied that the absence of overtly discriminatory remarks anoadsence
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of discrimination.” Huntington Branch, N.A.A.C.P. v. Town of Huntington, N.Y., 668 F.

Supp. 762, 786 (E.D.N.Y. 1987), rev'd on other grounds, 844 F.2d 926 (2d Cir. 1988)

(noting that findings of discrimination cannot “be avoidgdcareful use of code

words.”); Sunrise Dev., Inc., 62 F. Supp. 2d at 775 (finding substantial likelihood of

discriminatory intent under FHA and Americans with Disabilities Act when netsdd
community voiced opposition to constructiohassisted living facility, including by
criticizing the “appearance and activity” of such facilities and asserting ttlafacilities

would “alter the residential character, Atkins v. Robinson, 545 F. Supp. 852, 871-72

(E.D.Va. 1982) (finding statement that she “feared the projects ‘would degenerate to
slumiike conditions, with an abundance of crime’ ” to be a veiled reference to bate);

seeGenerallyBoyd v. Lefrak Org., 509 F. 2d 1110, 1112 (2d Cir. 1978)e premise of

plaintiffs’ argument is that ‘(w) elfare recipiency . . . must be seen asutiitnal
equivalent’ of race.Such an equivalency between race and income hagdjeetecby

the Supreme Court.”)(citindames v. Valtierrad02 U.S. 137, 91 S. Ct. 1331, 288d.

2d 678 (1971) (internal quotation marks and citations omitkeatjy-Second Street Co.

v. Koch, 613 F. Supp. 1416, 1423 (S.D.N.Y. 1985) (clagsed plarseeking to attract
affluent customers does not prove that plan sought to remove AAitanicans or
hispanics which comprise a disproportionate segment of thelmwme population).

The inference of discriminatias notdefeated by the fact that tRéaintiffs
declined to rely on the expert testimonyDof Peter Marcuse, agfiessor of urban
planning, who both the Plaintiffs and the Court citetaavilyat the summary judgment
stage. Marcus®undin hisexpertreport not in evidence at the tridhateuphemisms

for racebased bias in housing situations can destrate discriminatory intent.
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However, the Court need not rely on Marcusespertise to characterize aspects of the
opposition to affordable housing at the Social Services Jhe.@urt acknowledges

that the Plaintiffs overstate their case in describing the opposition to affotaaldi;g

in terms of a “surge” and “outcry.” Neverthelettee Court evaluates thisalopposition

in light of (1)the racial makeup of Garden Ci() the lack of affordable housing in
Garden City; and3) the likely number of minorities thatould have lived in affordable
housing at the Social ServicBge. Set against this background, the Court concludes that
at least some of the expressdy Garde City residents of disapproval for affordable
housing reflected race-based animus or at least could have been construadggiseic
Board

d. As to Whether There Were Departures from Normal Procedural
Sequences

The Court next considers whether there were departures from normal procedural

sequencem Garden City’s zoning decisioBeeSunrise Dev., Inc., 62 F. Supp. 2d at

775-76 (concluding that “[a]lthough the Town did commission the [Citizens’ Advisor
Committee] to undertake a study and issue recommendations on senior housing, when the
time came to enact the Local Law, the Town disregarded the CAC’s recomroaadati
which suggested that “defendants likely were swayed by the anti-disablegsgm@sent
in the community”)Dews 109 F. Supp. 2d at 57[The Defendarits history of
ignoring the recommendations of its planners and proceeding in the face of sound legal
and planning advice” weighed towards finding of discriminatory intent).

Here, as previously mentioned, the Court finds that the consideratioMof R-
zoning proposal involved much greater deliberation than that for the R-T zoning. Itis

also true that Local Law-2004 was moved tapublic hearing even though no zoning
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text had been drafted and no environmental analysis of the law’s impact had been
conducted. However, the record is bereft of any evidence regardiogdioenary

zoning procedures, and therefore Court cannot determine whether there was aedepartur
from such procedures.

iii. As to the Defendants’ Burdexgainst the Disparate Treatment Claim

Once a plaintiff presentspaima facie case of disecmination based on théill. of

Arlington Heightsfactors, the burden shifts to the defendant to proffegiéimate, non

discriminatoryreason for its action®eqg'l Econ. Cmty. Actio Program, 294 F.3d at 49.

Here,the Garden City Defendants submit that legitimateceams prompted the
Boardto reject the initial proposal offered BfFJand endorsed by the P-Zone
Committee Indeed, the Garden City Defendants contend that R-T zam#tghe
planning principles set forth by BJF better than did the proposed R-M zoning.

In this regard, th&arden CityDefendants poirtb the testimony of thezoning
expert Patrick Clearthat RM zoning “permitted a range of uses that . . . had the
potential to create significant, potentially significant adverse impadisreasR-T
zoning “eliminated the potential for those adverse impantsyiely that RT zoning
eliminated office use and reduced the number of multifamily units, the two biggest
gener#ors of traffic. (Tr. at 1855.'he Garden City Defendants alsoint to the April
22, 2004 presentation to the Village Residents, in which BFJ demonstrated that 215
apartments at the Site would generate 1,423 vehicular trips per day, whilel80 sing
family homes would generate 940 trips and 150 townhomes would generate 920 trips per

day. (Joint Exh 13.) Based on these statistics, for 311 multifamily units, the number of
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daily traffic trips, over 2,000, is more than double the amount of traffic genérated
proposed number of single family homes or townhomes. (Tr. at 399-401.)

Cleawy also stated that-R zoning “provided for an expansion of the housing
opportunities available in the Village of Garden City by facilitating the developofie
townhomes.” (Tr. 186.) Indeed, Filippon testified thavhile the BFJ reports suggested
that townhomes were allowed under the CO-5b zoning, R-M zoning did “[n]ot directly”
provide for townhomes “in the usual sense of the word.” (Tr. at 1662F&&her,

Filippon noted that the R-T zoning proposal, for the first time, defined “townhomes” in
the Village Code. (Tr. at 1772.)

As to additional school children, Fish estimated that, under R-M zoning controls,
single family homes would, on average, produce one additional school child, whereas
“[w]ith a community aimed at young couples and empty nesters there could beass few
0.2 to 0.3 public school children per unit [of a multi-family home.]” (Joint Exh. 22, at
691.) Thus, under Fish’s estimates, 90 single fanuimds would have generated
roughly 90 additional school children, while 311 would have generated roughly between
62 and 93 school children. In opposition, the Garden City Defendants correctly
emphasize that even a slight change in the resident mix wowgdskgnificantly altered
these numbers.

Taken together, the Court finds that the Garden City Defendants have satisfied
their minimal burden of offering a nondiscriminatory reason for their zoningidec
SeeReeves530 U.S. at 143, 120 S. Ct. 2097, 147 L. Ed. 2d 105(“[The burden of

providing a legitimate, nondiscriminatory reason] is one of production, not persuasion; it
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can invol’e no credibility assessmen{guoting St. Mary’s Honor Ctr. v. Hicks, 509

U.S. 502, 509, 113 S. Ct. 2742, 125 L. Ed. Q@ ¢1993)).

iv. The Plaintiffs’ Burden

Having satisfied theiburden of production, the presumption of discrimination no
longer applies against the Garden City Defendants, sthéhable remaining issder
the Court is ‘discriminationvel non.” Reeves530 U.S. at 142, 120 S. Ct. 2097, 147 L.
Ed. 2d 10_citation omitted) and “the governing standard is simply whether the
evidence, taken as a whole, is sufficient to support a reasonable inferencettiftieolr

discrimination occurred.James v. New 8tk Racing Ass'n, 233 F.3d 149, 156 (2d Cir.

2000).

Here, the parties present conflicting evidence regarding whetherVherfR-T
controls would have resulted in greater traffic flohhe Plaintiffs dispute thataffic
concerns motivated the opposition to méatmily housing at the Social Service Site
Indeed, the Plaintiffs citthe September 2003 EAF, which concluded that the proposal
would not generate traffic significantly above present levels. Furthertdsshed that,
even using a conseative approach, the eliminatiaf multi-family housing only reduced
peaktraffic by about 3%. (Tr. at 449, 453.) At the February 5, 2004 meeting, Suozzi
described a resident’s concern about tragficirrational.” (Joint Exh. 12, at 908.).

The Plainiffs also dispute that townhomes could not be built under the proposed
R-M zoning controls.Fish and Flippon, a witness for the Garden City Defendants,
testified that townhomes would be allowed under the proposed R-M zoning controls. (Tr.

at 274, 405-06, 1732.)
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Other justifications for R zoning are not just disputed, but unsuppobgthe
record Indeed, the Garden City Defendants assert that the R-M proposal would “not
provide an aesthetically pleasing transition” from commercial to sfiaghiy homes.
(Garden City Defs’ Postrial Mem, at 8, 16.) Yet, Cleary conceded thaViRvould
alsohave provided form oftransition. (Tr. at 1882.) Indeed, the May 2003 study stated
that the RM zone “is seen as a transitional area between existing gargliey homes
neighborhoods and current commercial development.”

Finally, the Garden City Defendants note that, although the Board ostensibly
sought to “maximize the use of existing zoning tools,” BFJ always recommended an
entirely new zone, named initialtige “CO5b” zone. (Tr. at 1703.) However, the Court
notes that, unlike the R-T zone, the Co-5 B zone contained existing components of the
Garden City zoning code, including R-M. Further, the EAF found thdtZzning
maximized existing zoning tools.

That said, he Court is “mindful of the general proscription that ‘federal courts
should not become zoning boards of appeal to review nonconstitutionaluaed|-
determinations by the [C]ircuit's many local legislatand administrative agencies.”

Zahra v Town of Southold, 48 F.3d 674, 679-80 (2d Cir. 1995) (quoting Sullivan v.

Town of Salem, 805 F.2d 81, 82 (2d Cir. 1986) (alteratioZahrg). Accordingly, the

Court is reluctant to seconguesscitizers and decisiomakes’ legitimate concerns
about traffic and the promotion of townhomes, even if those concerns may hawe-been
founded.

However, finding that the Board acted based on legitimate concerns about traffic

and the promotion of townhomes does not forecldgsdang that impermissible
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discriminatory intentalsoplayed a role in the Board’s decision-making process. In fact,
it is clear from the record that there were many different faetsmme of which

reflected racébasedpposition-- surrounding thenactment of th&-T zoning. Cabrera

24 F.3d at 382-8funderthe FHA, plaintiff need prove only thanimpermissible
consideration was a motivating factor, not the only motivating factor).

Given(1) thesequence of events involved in the Board’s decision to addpt R-
zoning instead of R-M zoning after it received public opposition to the prospect of
affordable housing in Garden City and (2) domsiderablémpact that this zoning
decision had on minorities in that community, the Court findsttieaGarden City

Defendants acted with @isminatory intentSeeValley Hous. LP v. City of Derby, 802

F. Supp. 2d 359, 386-87 (D. Conn. 2011) (stating that a defendant's “drafting of the
decision to deny plaintiffs' appeal before the meeting without discussion witthtre ot
ZBA members and withut showing them a draft prior to reading it into the record . . .
support a conclusion of discriminatory decision-making” and indicating that a Zoning
Board's reliance upon an interpretation of the zoning regulations without having probed
the research spprted a finding of discrimination). Furtheft]'he events leading up to

the enactment of the Local Law lead the court to conclude that the defendalgte/éike
swayed by the anfminority] animus present in the communityunrise Dey62 F.

Supp. 2d at 773/entworth v. Hedson, 493 F. Supp. 2d 559, 567 (E.D.N.Y. 2007)

cases involving ‘vague remarks,’ context and timing are everything”).
The question then becomes which party prevails in this type of “mixed motive”
case under the FHA.Mixed motie” discrimnation deals with situationasin this case

in which the evidence shows that the defendant used both legitimate and illegitimate
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considerations in making a decision. The Supreme Court has yet to address “mixed

motive” discrimination in a diparate treatment case under Title VIIl. RattierVill. of

Arlington Heightsinvolved mixed motive discrimination in housing based on the Equal

Protection Clause of the Fourteenth Amendment.

Therefore, before considering “mixed motive” cases undeFthA, the Court
will examine the evolution of “mixed motive” cases under Title VII. Indeed, the
Supreme Court and several lower courts have relied on Title VIl precedentspceinte

Title VIII. SeeTrafficante v. Metro. Life Ins. Co., 409 U.S. 205, 93 S. Ct. 36434 L. Ed.

2d 415 (1972); DiCenso v. H.U.D., 96 F.2d 1004, 1008-09 (7th Cir. 1996); Huntington

Branch,N.A.A.C.P., 844 F.2d at 935; Metro. Hous. Dev. Corp. v. Vill. of Arlington

Heights 558 F.2d 1283, 1288-89 (7th Cir. 197@grt.denied 434 U.S. 1025 (1978)es
generallyRobert Schwemm, Housing Discrimination Law and Litigation 8 7:4 (2001).

In 1989, the Supreme Court decided Price Waterhouse v. Hopkins, 490 U.S. 228,

109 S. Ct. 1779 Title VIl employment discrimination cas&here, the Soreme Court
heldthat in a“mixed motive” analysisthe plaintiff's burden of proof is satisfiedif)

the evidence shows that the employer relied on any unlawful considerations in rteking i
decision and?2) improper consideration of the employee's g other protected
statusplayed a motivating part in the employment decision. The burden of persuasion
then shifts to the defendant to show that the employer would have made the same
decision if it had not taken the illegitimate factor into accodifite employer would not

be held liable if it satisfied its burden of persuasion on the “same decision” i$sde, w

the plurality characterized as an affirmative defense
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Congress responded Ruice Waterhousand a handful of other Supreme Court

employmendiscrimination decisions with what eventuaiycame the Civil Rights Act
of 1991, which “expressly overruled the basic premise that an employer could avoid all
liability under Title VII by estalishing the absence of ‘but focausation.’Costa v.

DesertPalace, InG.299 F.3d 838, 850 (9th Cir. 200&ff'd, 539 U.S. 90, 123 S. Ct. 2148,

156 L. Ed. 2d 84 (2003). Now, under Title VII, the o$@ prohibited characteristic such
asrace, color, religion, sex, or national origis simply “a motivating faot” in an
employment action is unlawful. 42 U.S.C. § 20@@a}(1). However, Congress added
one safety valve: an employer can escape damages and orders of reinstatenggnt,
promotion and the like — but not attorney's fees or declaratory or injuneliee- by
proving the absence of “but for” causation as an affirmative defehg2000e2(m).

Prior toPrice Waterhousdower courtsagreed that the FHA is violated even if

only one of the factors that motivated the defendant was unlésdimvemmgsupra note

3, at 10-22Hanson v. Veterans Admin., 800 F.2d 1381, 1386 (5th Cir. 1986) (Title VIII

is violated if race “was a consideration and played some role in the real estat

transaction”)Jordan v. Dellway Villa, Ltd., 661 F.2d 588, 594 (6th Cir. 19&pl&intiff

should recover if race “played a part” in his rejection of housing); Robinson v. 12 Lofts

Realty, Inc, 610 F.2d 1032, 1042-43 (2d Cir. 1979) (Title VIl is violated if race “is even
one of the motivating factors,” and considerations of race must not “play any roée in t

decision to denythe plaintiff's] application”);United States v. Pelzer Realty Co., |nc.

484 F.2d 438, 443 (5th Cir. 1973) (race need only be “one significant factor” that the

defendant considered in order to find lidi).
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After Price Waterhouse, “defendantshiousing discrimination cases [could]

avoid liability where they could show that the illegitimate factor was onlyteaperason
for the denial of housing, so long as they could show that they would havehaatene
decision absent the illegitimate factor.” Note, Cassandra A. @eking Price

Waterhouse: Suggestions for A More Workable Approach to Title VIII Mixed Motive

Disparate Treatment Discrimination Claim$828 (2004)(citing Cato v. Jilek, 779 F.

Supp. 937, 944 (N.D. Ill. 1991)) .
The Civil Rights Act of 1991 amended orfiitle VII, not Title VIIl. Therefore,

those courtshat have addressed the isbia@e held that the “undilutderice Waterhouse

standard continues to control in Title VIII ‘r@d-motive’ cases.” Cato/79 F. Supp. at

943 n. 19seealsoH.U.D. v. Denton I, 1991 WL 442794 at *8 (H.U.D. A.L.J.)(a

defendant “may avoid a finding of liability only by proving that it would have magle th
same decision even if it had not allowed [the forbidden factor] to play such a

role.”)(citing Price WaterhougeH.U.D. v. Denton Il, 1992 WL 406537, at *8 (H.U.D.

A.L.J)(rejecting theargument that the Civil Rights Act of 1991 overruRice
Waterhouses applicable to mixed motive Title VIII cases).
In Denton Il the Administrative Law Judge (ALJ) statiddt, although Congress

overruled the result d?rice Waterhousthrough the Civil Rights Act of 1991, that piece

of legislation“did not address thBrice Waterhous€ourt's analysis for determirg

liability in a mixed motive case where the language of a stptoseribes conduct
‘because oftertain unlawful factors.Denton 1| at *8. For that reason, tiAd.J

“conclude[d]that the causation analysis formulated®iice Waterhouseemains aptdr

Fair Housing Act cases” despite the Civil Rights Act of 1981 .Thus, "although
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Congress sought to remedy the perceived eviice Waterhouseourts in applying

Title VIII are still using this case to determine liability in mixed motive housing
discrimination casesGiles, 37 Ind. L. Rev. at 829.

Consistent with these post-Civil Rights Act of 1991 decisions, the Second Circuit
hasreaffirmed the rule that, in a FHA case, although the plaintiff need only pravantha
impermissible factor played role in the defendant’s housing decision, the “defendant
can prevail if it sustains its burden of proving its affirmative defense thaiuitd have
taken the adverse action on the basis of the permissible reason alone.”,@dbFea at

383 (2d Cir. 1994)(citindPrice Waterhouge The Second Circuit, bgiting Price

Waterhouse and not mentioning the Civil Rights Act of 1991, implied that the former
survived the latter for purposes of FHA cases.

Therefore, in this Circuit, althoughdefendant in an FHA case can escape
liability entirely if it proves it would have rendered the same decision had it not
considered impermissible reasons, a defendant in a Title VIl case caedutg r
monetarydamagesnd avoiccertain injunctive reliebased on liahity if it makes the
same showing. To be sure, tmere defendanfriendly standard under the FHAIts

against the broad remedial interpretation typically accorded to the FHA caraé#09

U.S. at 211, 93 S. Ct. 364, 34 L. Ed. 2d 4dé&scribe the langage of the FHA as “broad
and inclusive” and stating that the FHA effectuates a “policy that Congryasglered to
be of the highest priority”) and the general rule that Title VII and the FHAbstiwed
in a similar manner.

However, absent contrary authority from the Supreme Court or the Second

Circuit, the Court is bound b@abrera, and therefore the Garden City Defendants can
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escape liabilityf they proved that they would have shifted from R-M to R-T zoning even
if they had not considered impermissible reasons.

Turning to that precise issue, the Plaintiffs contend“ftjae only thing R-T
zoning accomplished . . . was to effectively eliminate the possibility of affteda
housing.”(PIf's PostTrial Memo, at 32.) The Garden City Defendants ceutitat the
R-T zone met each of the goals of the Village better than did-fidepPoposal.

As supported by the record, the Court previously recognized some of the
justifications— namely, concerns about traffic and townhomés shifting from RM to
R-T zoning. In that regarthe case at bas not a pretext case, where it is assumed
that a single reason motivated the adverse action and the issue is whetheawifid unl
consideration or legitimate consideration was actually the basis for the deadmer, as
borne out by the record and despiteglaage regarding “pretext” in this Coursammary
judgment decision, the Court is presented with a “mixed motive” case.

Neverthelesghe Court considers thgrrisprudence infretext cases relevant to
“mixed motive” cases inasmuch as the former sheds light on how much weight to place
on legitimate justificationfor adverse actiongven f those justifications are not entirely
invalid. Critically, those cases are relevant for the concepttifiating alone may be
sufficient to establish pretextWentworth, 493 F. Supp. 2d at 5&&ealsoO'Neal v.

State University of New YorkNo. 01 Civ. 7802 (DGT), 2006 WL 3246935, at *15

(E.D.N.Y. Nov.8, 2006)" Temporal proximity between adverse actions and iatffss

complaint of discrimination can be sufficient to show pretextitjng Quinn v. Green

Tree Credit Corp.159 F.3d 759, 770 (2d Cir. 1998)); Bouley v. Young-Sabourin, 394 F.

Supp. 2d 675, 678 (D. Vt. 2008hétiming of the eviction and stateménintheeviction
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letter could lead aeasonable jury to concludeat thelease violation waa pretext and
unlawful discrimination wathe real reason for the evictijpn

In this case, the Court notes that, windsidents raisettaffic concerngrior to
increase in public opposition to affordable housingfith&es concerning traffic relied
upon by the Garden City Defendants derive from the April 2004 presentation affieen
the increase in public opposition against affordable housing and imnigtieftae the
change to RI zoning. Also, it is not clear that traffic under® zoning would be
significantly worse than under R-Z zoningwibrseat all.

The Court also notes that there is no indication in the record that, prior to the
increase in polic opposition, Garden City desired to make townhoasadable in their
community. The Court also observes that Garden City could have provided for
townhousesnore specificallyn the R-M zoning.

Thus, although the Court finds that theseerwise legitimateoncers played a
role in the Board’s shift to from R-M zoning to R-T zoning, the Court finds that the
Plaintiffs have established that discrimination played a determinativelrotgher
words, the Court declines to hold that, based on these concerns, the Board would have
shifted from RM zoning to R-T zoning even if discrimination played no role.

Accordingly, because the Court finds that (1) the Plaintiffs have proved that
discrimination played a significant factor in the Board’s decisioméz®&RT zoning
instead of R-M zoning and (2) the Garden City Defendants failed to prove that they
would have made the same decision absent discriminatory considerations, then@surt f
that the Plaintiffs have establisheability under 8 3604(a) of theHA based on a theory

of disparate treatment.
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v. Disparate Impact

The Court now turns to the Plaintiffs' FHA 8§ 36@¥claim brought under a theory of
disparate impactThe Supreme Court has not previously answered and has regantbd a
writ of cettiorari on thequestion: “Are disparate impact claims cognizable under the Fair

Housing Act?” Mt. Holly Gardens Citizens in Action, Inc. v. Township of Mount Holly, 658

F.3d 375 (3d Cir. 2011ert.granted  U.S. __, 133 S. Ct. 2824, L. Ed. 2d2013).
However, hat case was ultimately settlbdfore oral argument

http://www.nytimes.com/2013/11/14/us/fdiousingeaseis-setled-beforeit-reachessupreme-

court.html?_r=(Qlast visited November 18, 2013)

All of the circuits, includinghe Second Circuit, have held that the statute affords the
Plaintiffs the ability to prove FHA violations ohé theory of disparate impa&eee.g.

Tsombanidis v. W. Haven Fire Dep't, 352 F.3d 565, 574—75 (2d Cir. 2003) (internal quotations

omitted). Moreover, on February 15, 2013, the United States Department of Housing and Urban
Development issued a final rule establishing that dispargtadntliaims are cognizable under
the FHA. 78 Fed. Reg. 11460 (Feb. 15, 2013) (codified at 24 C.F.R. § 100.500 (2013)).

In establishing @rima facie case for such a clajma “plaintiff must show: (1) the
occurrence of certain outwardly neutral practiees] (2) a significantly adverse or
disproportionate impact on persons of a particular type produced by the defendgatiys fa
neutral acts or practicesTsombanidis, 352 F.3d at 574—75 (internal quotations omit#ed).
claimant need not provide prodfdiscriminatory intent, but must demonstrate that “the
challenged practice of the defendant ‘actually or predictably resultsiad discrimination; in

other words that has a discriminatory effe¢tHuntington Branch, N.A.A.C.P., 844 F.2d at 934

(quating U.S.v. City of Black JackMissouri, 508 F.2d 1179, 1184-85 (8th Cir. 19¢4&)1.
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denied 422 U.S. 1042, 95 S. Ct. 2656, 49d. 2d 694 (1975)) (further noting that sometimes
“[facially neutral] rules bear no relation to discrimination upon passage, but dentgop i
powerful discriminatory mechanisms when appliedhe discriminatory effect of a rule arises
in two contexts: adverse impact on a particular minority group and harm to the caynmuni

generally by the perpetuation of segregatidiuhtington Branch, N.A.A.C.P., 844 F.2d at 937.

In establishing “discriminatory impact,” the plaintiff must demonstrateausal
connection between [a] facially neutral policy..and the resultant proportion of minority’ group

members in the populationiasue.”Hack v. President & Fellows of Yale Coll., 237 F.3d 81,

90-91 (2d Cir. 2000) (quoting Brown v. Coach Stores, Inc., 163 F.3d 706, 712 (2d Cir. 1998)).

The Second Circuit has set forth two factors that weigh in this analysisafirough
discriminatory intent is not required to establisprama facie case of disparate impact housing
discrimination, “tlere can be little doubt that if[, as here,] evidence of such intent is presented,

that evidence would weigh heavily on the plaintiff's side efitlimate balance Huntington

Branch, N.A.A.C.P., 844 F.2d at 936. Second, if the plaintiff is suing “only to require a
governmental defendant to eliminate some obstacle to housing that the plaifitiffiiteild,”
the government must provide a more substantial justification for its actions ¢loh e the
case if a plaintiff was suing to compel the government to construct holgsing.

Once a plaintiff has presentegbrama facie case of disparate impact, “the burden shifts to
the defendant to ‘prove that its actions furthered, in theory and in practicejradégitona fide
governmental interest and that no alternative would serve that interest witlséesaidatory

effect.” Tsombanidis, 352 F.3d at 575 (quoting Huntington Branch, N.A.A.C.P., 844 F.2d at

936).
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vi. As to the Plaintiffs’ Theory of Disparate Impact

As noted above, McCardle testified that minority households comprised 41.4% of very-
low income renters in need of affordable housing, even though they comprised only 14.8% of all
households in Nassau County. (Tr. at 146-48r)ce the RT zonelargelyeliminatedthe
potential for the type of housing thvainorities weredisproportionallylikely to need- nanely,
affordable rental unitéTr. at 149), the Court finds thatinoritiesbore the brunt of the negative
impacts of the KT zone.SeeTsombanidis, 352 F.3d at 575-76 (2d Cir. 2003) (“The basis for a
successful disparate impact claim involaesomparison between two groupthese affected
and those unaffected by the facialgutral policy. This comparison must reveal that although
neutral, the policy in question imposes a significantly adverse or disproportiompaiet iom a
protected group of individuals. . . . Statistical evidence is also normally used snroasiging
fair housing disparate impact claims.”) (internal quotations omitted).

In particular,McArdle testified that, under the initial Fairhaven bid for 156 townhomes,
between 1.9% and 3.8% of minority homebuyers in Nassau County could have afforded to
purchase dome at the SiteExpressed in absolute terms, minority households could afford only
3 to 6 of the 156 proposed townhouse units at the Fairhaven development.

Similarly, Speliotis calculated that any development orSiha@al ServiceSite would
cost atleast $500,000 per single-family unit to develop under R-T zoning (whether fanglg-
townhome or single family detached home), without including any acquisition cost fanthe
(Tr. at 1472-74.) Accordingly, she concluded that “one could not bajydneasurable number
of affordable housing units under that [R-T] Zoning.” (Tr. at 1474-75; Joint Exh. 29, at 451.)
Indeed, Speliotis wrote in 2004 and testified at the trial that the types of dwsdires

“encouraged by the [H] zoning” were “luxury townhouses.” (Tr. at 1479).
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Conversely, Speliotis determined that it was possible to develop affordable housing under
the rejected RV controls. (Tr. at 1466-67, 1490-91.) In particular, Speliotis concluded that it
would have been financially feasible to build 45 to 78 affordable housing units on the Social
Services Site under theR controls — including up to approximately 78 Section 8 subsidized
rental housing units at the Siteat a costanging from $30 million (the County’s minimum bid
price) to$56 million (the approximate final accepted bid amount.) (Tr. at 1496-97, 1505-06,
1512.) Under these circumstancgpeliotis’ estimated that undBrM development proposals
for the Site, between 56 (18%thie households) and 101 (32%tbk householdsiinority
households would have been able to afford such housing.

Moreover, by blocking Section 8 Housing from being built onSbeial ServiceSite,
theCourt finds that R-T zoning prevented the overwhelmingly Afriéamerican and Hispanic
households on the Nassau County Section 8 waiting list from being able to live in Gayden Ci
(Tr. at 157, 165-66, 182-83.). Again, African-American and Hispanic households comprised
88% of the Section 8 rental housing waiting list in Nassau County, even though they edmpris
only 14.8%of thehouseholds in Nassau County. Under MHANY's alternative proposals
developed under the R-M zoning controls, up to 78 section 8 units could have be@riftsuilt
Exhs. 179, 406, 407.), and up to 69 minority families could have afforded to live there.

The Plaintiffs also established that th& Rone’s restriction on the development of
multi-family housing perpetuates segregation generally becatseréasethe availability of
housing to minorities in a municipality where minoritestituteapproximatelyonly 4.1% of
the overall population, according to the Census taken closest in time to the eventsamquesti

and only 2.6% of the population living in households. Huntington Branch, N.A.A.C.P., 844 F.2d

926, 928 (2d Cir. 1988)(the “overwhelmingly white suburb's zoning regulation” which resulted
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in a disproportionate harm fdfrican-Americans and segregative impact on the rest of the

municipality violated the Fair Housing Aclill of Arlington Heights, 558 F.2d 1283, 1286-87

(7th Cir. 1977) (failure to rezone perpetuates racial segregafiap)f Black Jack, Missouri,

508 F.2d at 1186 (exclusion of multi-family housing perpetuates segregation).

McArdle’s expert testimony also showed that, had the originally proposed R-M
zoning been adopted at the Site, the segregation in GardecoGltiyhave been alleviatedhe
four mixedincomehousing proposals designed by MHANY for the Site would hikeé/ been
occupied by 18% to 32% minority households. (Tr. at 156-57.) Two of the four proposals
contained a significant number of Section 8 units. (Tr. 154-56.) Finally, McArdlés ey
showed that, under R-T zoning, the share of minority households who could have afforded to
buy homes in the proposed Fairhaven developmastse low that the underlying racial
composition of the Village would not have changed. (Tr. at 169, 182.) Notably, the Garden City
Defendants make no argument or comment in their pastmemorandum as to whether the
shift from RM to R-T perpetuatesegregation in Garden City.

This set of facts is comparableHiointington BranchN.A.A.C.P.,where the Second

Circuit found that a proposed but unrealized development “with [a] goal of 25% minorities”
would have desegregated a neighborhood that was 98% white. 844 F. 2d ah&&¥.the
Second Circuit held that the trial court erred by “fail[ing] to take the nextdbgiep and find
that” the zoning ordinance in question perpetuated segreghtion.

The Garden City Defendants contend that Plaintiffs’ disparate impact claims fails
because they have not challenged any facially neutral “policy” or “generalceraciiowever,
contrary to the Garden City Defendants’ contention, the zoning law at issue hereng not

specific acsimilar to the denial of a variance of a particular parcel of property. In that regard,
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the Garden City Defendants’ reliance_on Reg'l Econ. Cmty. Action Program, Inty wf Ci

Middletown, 281 F.3d 333, 351 (2d Cir. 2002), opinion corrected and superseded, 294 F.3d 35

(2d Cir. 2002)s misplaced.There,the Second Circuit held that a disparate impact claim fails if
“[nJo comparison of the act's disparate impact on different groups of people is pbddible
However, the Second Circuit specifically distinguishiee facts in that casenamely,the denial

of a singleuse permit- from asituation such as herénvolving the enactment of a generally
applicable zoning law.

The Garden City Defendants further assert that the decision to change froiziche P
which provided no housing opportunities to thd Rene at the Social Site, in fact, increased the
housing for minorities in Garden City. However, as set forth in the motion to disrdssand
the summary judgment order, “the relevant inquiry here focuses on the housingioitipsrt
available under the rejected-R designation versus the approved R—T designation,” ruirie-
versus R-T zone. 843 F. Supp. 2d at 330. Framed in this manner, a finding of diegzaate
herewould not, as the Garden City Defendants insist, impose a requirement in the FHA to
maximizeminority density for every zoning decision.

The Garden City Defendants alsmlt the Plaintiffs for failing to conduct a proper
analysis of potential affordable housing under the R-T designatowever,Speliotis credibly
testified that such an analysis would have been futile becauseriivasssible to build any
measurable number of affordable housing units under R-T zoning. (Tr. at 1474-76.) While
Speliotis did not produce any documentary evidaeideer initial analysis of R zoning, she
persuasivelyestifiedabout the cost ad singlefamily townhome og single family detached

home under R-T zoning. Although not its burden to do so, Garden City could have called an
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affordable housing expert to analyze the Social Services Site, its zoning, &sdnbenics of
building affordable housing there.

Taken together, the Court concludiest the Plaintiffs have establishéy a
preponderance of the evidentw®tthe rejection of the R—M zone in favor of the R—T zone
significantly decreased the potential pool of minority residents likely teenmie housing
developed at the Social ServiceseSn proportion to the number of non-minorities affected and,
therefore, the enactment of thelRzone actally resulted in racial discrimination.

vii. TheGarden CityDefendants’ Burden

As theCourt finds that th@laintiffs have establishedpaima facie case of disparate
impact, the burden shifts to tiarden City Defendants to demonstrate that the reeof the
R—-M zone for the RFzone advanced a “legitimate, bona fide governmental interesitat no
alternative would serve . with less discriminatory effectT’sombanidis, 352 F.3d at 57/
this regard, the Plaintiffs are not required toverthat Garden City’s stated justifications were

pretextual. SeRivera v. Inc. Vill. of Farmingdale, 784 F. Supp. 2d 133, 145 (E.D.N.Y. 2011).

In addition, “[a]lthough the plaintiff is not required to prove discriminatory intent inrdade
show discrimnatory effect, in balancing disparate impact against a governmentaltinteres

evidence of such intents in this casgweighs heavily in the plaintiff's favor.” Oxford House,

Inc. v. Town of Babylon, 819 F. Supp. 1179, 1184 (E.D.N.Y. 1@88)g Huntington Branch
N.A.A.C.P., 844 F.2d at 936).

For the reasons explained previously, the Court finds that the enactment of R-T zoning
advanced certain legitimate, bona fide government intereggimely, reducing traffic and
providing for the construction of townhomes. However, the Court finds th@&atden City

Defendants did not establish the absence of a less discriminatory aleBatiste v. City of
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New Haven 239 F. Supp. 2d 213, 224 (D. Conn. 200P)¢ defendants offered little evidence
to provethat there are no less discriminatory alégives than building the Prind&'elch Sclool

at the Kossuth Street Site.Sunrise Dev., Inc., 62 F. Supp. 2d at 776 (“the Town has not

offered evidence to support a finding that no less discriminatory aliegrtatthe Local Law
would serve the Town's interest in complying with the Comprehensive Plan.”).d)rikise
zoning would have reduced traffic significantly as compared to the P-zone. Fimth€nurt
finds that R-M zoning could have providead fbeconstruction of townhomes in addition to the
substantial increase in minorities able to live in thglRousing.

In sum, he Court concludes that Plaintiffs have establishg@ preponderance of the
evidencetheliability of the Garden City Defendants under § 3604(a) oFth& by proving that
the Village's acts had both an adverse impact on minorities and tended to perpetuate segregation,
and that even thougtome ofGarden City’s offered justifications are bona fide and legitimate,
less discriminatxy alternatives to the current zoning ordinance egist

2. Other Federal Civil Rights Causes of Action

The Court also concludes that the Plaintiffs have established liability under 42 U.S.C
88 1981, 1983, and the Equal ProtectidauSeof the Fourteenth Amendment to the United
States Constitutiohy proving hat Garden City actedith discriminatory intent.The Plaintiffs
have also established the other statutory requirenfenesxamplethere is no dispute that
Garden City is a municipality covered Bgction 1983.

With respect to the § 1983 cause of action, the Garden City Defendants suggest that the
adoption of R-T zoning — that is, the enactment of a zoning ordinance — does not qualify as a
“policy or custom” supporting a violation of that provision. The Court disagrees. dlis w

settled that “municipalities may be sued directly under 8§ 1983 for constitutigralatens
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inflicted upon private individuals pursuant to a governmental custom, pottiyance,

regulation, or decisionBatista v Rodriguez, 702 F.2d 393, 397 (2d Cir. 1983)(citing Monell v.

Dep't of Soc. Servs., 436 U .S. 658, 690-91, 98 S. Ct. 2018 (1978))(emphasis added).

However, with respect to 42 U.S.C. § 1982, to state suchma, @aplaintiff must allege

intentional deprivation of a property righ¢cause of racéerez v. de la Cryuf9 CIV. 264

(JPO), 2013 WL 2641432, at *12 (S.D.N.Y. June 12, 20H®¥e,the Court finds that, as a
matter of lawthe Plaintiffs fail to identify a cognizabf@opertyinterest inas yetbuilt or
planned affordable housing. Accordingly, the Court dismisses the Plaintiffs
§ 1982 cause of action.
IV. REMEDIES
Having foundthatthe Garden City Defendants diable under the FHA, 42 U.S.C. 88
1981 and 1983, and the Equal ProtectioauSéof the Fourteenth Amendment, the Court is now
required to determina remedy fothose violations through the imposition of appropriate
injunctive relief.
The FHA expressly authorizes courts to award injunctive relief:
if the court finds that a discriminatory housing practice has occurred . . . the court
may . . . grant as relief, as the court deems appropriate, any permanent or
temporary injunction, temporary restraining order, or other order (including an
order enjoining the defendant from engapin such practice or ordering such
affirmative action as may be appropriate).
42 U.S.C. § 3613(c)(1)"The Court must craft injunctive relief with a view toward the statute's
goals of preventing future violations and removing lingering effects of Estrdination. The

scope of the injunction is to be determined by the nature and extent of the legal violation.”

United States v. Space Hunters, Inc., 2004 WL 2674608, at * 8 (S.D.N.Y. Nov. 23, 2004) (citing

Rogers v. 66—36 Yellowstone Blvd. Coop. Ownérs,, 599 F. Supp. 79, 83 (E.D.N.Y. 1984)).
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“[T]he two most common forms of injunctive relief requested under the FHA sk &
prohibit the offending party from engaging in future acts of housing discriimmat to impose
upon that party certain affirmative duties to atone for past discrimination arehprecurrence

of such acts.Ueno v. Napolitano, 2007 WL 1395517, at * 6 (E.D.N.Y. May 11, 2007).

determining whether or not to grant a request for injunctive relief, “[tjiiead question . . is
whether a sufficiently flagrant violation of the plaintiffs' civil rightshe guidepost fagranting
FHA injunctive relie— has occurred.” Id. at * 4.

In the Court’s view, at a minimum, prohibitive injunctive relief enjoining fututéF
violations is appropriateRogers 599 F. Supp. at 85-86 (approving prohibitive reiief, .,
forbidding a defendant from disobeying the law, and requiring “defendants to taki¢edstps
via education and advertising towards sustained lawful conduct”). Indeed, the Cioipates

thatthe Garden City Defendants mayWw#ling to consent to this relieGeeUnited States v.

Hylton, 3:11.CV-1543 (JCH), 2013 WL 3927858, at *6 (D. Conn. July 26, 2013)(nttieg
federal government’s acceptance @eaeralinjunction prohibiting itfrom violating the FHAN
the futurg.

However, because such an injunction merely prohibits what is already prohibitieel; fur
relief, perhaps in the form of affirmative relief, appears appropriat@logizing to affirmative
equitable relief ordered for Title VII violations, courts have looked to traditiomadiples of

equity for guidanceSeePark View Heights Corp., 605 F.2d 1033 (directing the district court to

take affirmative steps in its efforts to bring kimcome housing to the City of Black Jack, but
also suggesting that the court meet with the parties to ensure that the relief not lrgtnsive
on governmental functions than is necessary to achieve the goals of thesEeE3pUnited

States v. City of Parm#®hig 661 F.2d 562, 577 (6th Cir. 1981)(“The requirements that the City
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take whatever action may be necessary to permit construction of public housing ptiopto
utilize an existing section 8 program and take required steps for submittingepiablec

application for CDBG funds are reasonable.”); Metropolitan Housing Developmemt\Cor

Village of Arlington Heights616 F.2d 1006, 1015 (7th Cir. 1980) (affirming the district court's

approval of a consent decrealering sitespecific relief).

In HuntingtonBranch N.A.A.C.P., 844 F.2d at 94the Second Circuit directed the

district court to order the Town (1) to rezone the Plaintiff's parcel of land amul g&)kie the
challenged portion of its zoning ordinance. In determining the appropriate tfetidecond

Circuit pointed to the protracted nature of the litigation and the Town's provendcack of

stalling efforts to build lowincome housingCertainly, the present case reflects another example
of protracted litigation andf not a history of opposition to affordable housing in Garden City,
certainly a lack of affordable housing in Garden City. For that reason, a dinecjiueng

Garden @y to join the Nassau Urban @sortium appears eminently reasonase starting

point. SeeSmith v. Town of Clarkton, 682 F.2d 1055, 1065 (4th Cir. 1982)(ordering the

Defendant found liable under the FHA to rejoin a regional housing cooperative).

That said, the Court is cognizanftthe general reluctance of the judiciary to impose
affirmative relief. “If the court orders a FHA defendant to provide affirmative relief, such as to
pass policies or rules, build housing or take other affirmative steps towadistoiminatory

housing, then such mandates require serious justification,” Robinson v. Parkshore Co-op., 01 C

2103, 2002 WL 1400322, at *4 (N.D. lll. June 27, 2002), because it is a “massive judicial

intrusion on private autonomyVill. of Arlington Heights 558 F.2d at 1293. Indeed, there is no

constitutional or statutory right for inddual citizens to have housir@mply with a particular

standard, nor is there a concomitant duty on the part of political entities to provide housing.
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Lindsey v. Normet, 405 U.S. 56, 92 S. Ct. 862, 3Ed..2d 36 (1972).However, “[a]t the same

time, municipalities cannot frustrate the underlying policy of providing fair housitigmiheir

communities."Macone v. Town of Wakefield, 277 F.3d 1, 8 (1st Cir. 2002)

In light of these principles, the Court requires further input from the parties on the
appopriate remediem this case.Thus, within thirty days of the date of this order, the Court
directs thePlaintiffsto submit a proposed remedial plan to be incorporated in the final judgment
in this case. The Garden City Defendants shall then have thirty days to resgioaljagtions,
including an alternative remedialan In this regard, “[tlhe [C]ourt encourages the parties to
work cooperatively[, where possible] in formulating a remedial plan so thaam@g potential
objections as possible can be resolved before the plan is submitted to the [C]ourt for

consideration and approval.” Inclusive Communities Project, Inc. v. Texas Déjgtsf &

Cmty. Affairs 860 F. Supp. 2d 312, 332 (N.D. Tex. 2012).
V. CONCLUSION

For the foregoing reasons, theuofind that the Plaintiffs have not established liability
on the part of the Garden City Defendants under 42 U.S.C. § 1982 and the amended complaint is
dismissed as to that cause of action

However, the Court findthatthe Plaintiffs have establishdady, a preponderance of the
evidencetheliability on the part of the Garden City Defendants under (1) the FHA, 42 U.S.C. §
3601et seg., based on a theory of disparate treatment and disparate impat2;2S.C. § 1981;
(3) 42 U.S.C. § 1983; and (#)e Equal Protection Clause of the Fourteenth Amendment to the
United States Constitution.

As noted above, the Court finds that the Garden City Defendetad with

discriminatory intent when thegliminated RM zoning and endorsed Rzoningafter they
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recaved public opposition to the prospect of affordable housing in Garden City. The Court notes
that RT zoning banned the development of multi-family housing on all but a small portion of the
Social Services site the 3.03 acres located on the westede sif County Seat Drive — and then
only by special permitThe Courtalso notes the negative remarksd@grden City residentst

public hearings and thifegyer against multifamily housing on the Social Services Siteet S

againsthe underlying sequence of events and the considerable impact that this zoniong decis
would have hadmminorities in that communifghe Court concludes that some of the

expressions by Garden City residents of disapproval for affordable housewedftacdrased

animus or at least could have been construed as such by the Board.

Furthermorethe Court finds that the adoption of R-T zoning instead of R-M zoning had
a disparate impact on minorities in Garden City and tended to perpetuate segiagant
community.

Accordngly, the Court directs the Plaintiffs submit a proposegmedial plarto be
incorporated in the firgudgment in this case within thirty days of the date of this orderhe
Garden City Defendants shall then have thirty days to respond with objecTioa$laintiffs
shall thenhave 15 days to reply to the Garden City Defendants’ objections.

SO ORDERED.
Dated:Central Islip, New York
December 62013
Arthur D Spatt

ARTHUR D. SPATT
United States District Judge
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