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SPATT, District Judge.

On February 1, 200®arbara Davidg“Davids”) initiatedthis action against Novartis
Pharmaceuticals CorporatiofiNovartis” or the* Defendant}), alleging thathe Defendant’slirug
Zometa caused héo develop a condition referred to as bisphosphomdétedosteonecrosis of
the jaw(“BRONJ”). In this regard, Davids brought causes of action for (1) strict products
liability; (2) breach of implied warranty; and (3) negligence. On October 4, 2042 gl
was commenced and approximately one month later, on November 2, 2012, the jury returned a
verdict finding the Defendant liable under all three causes of action and awardinig @avi
$350,000 in compensatory damages for Davids’s injuries and her pain and suffering incurred to
the present date; (2) $100,000 in compensatory damages for the Davids’s injuries and her pai
and suffering to be incurred in the future; and (3) punitive damages in the amount of
$10,000,000.

Presently before the Court doir post-trial motions. First, the Defendant moves for a
mistrial based otthe allegation that the jury was provided material extrinsic to the proceedings
in open court, namely a dictionary definition of the word “wanton.” Second, the Defendant
moves to reduce the punitive damages award. Third, the Plaintiff moves to alteerudt the

judgment under Federal Rule of Civil Procedure (“Fed. R. Civ. P.”) 59(e), or in the allernat

Fed. R. Civ. P. 58, to include appropriate interest. Lastly, the Plaintiff moves tdigebsti



Davids’s son, lan Newman (“Newman”), as the Pldimtifthis case, as Davids died after the
trial of this action. This last motion is unopposed.

As a preliminary matter, the Court grants the Plaintiffi®pposeadnotion to substitute
Newman in his capacity as Executor of Davids’s estatethe Plaintifin this action.The
caption is amended as follows:

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

IAN NEWMAN, in his capacity as Executor of the estate
of BARBARA DAVIDS,

Plainiff,
-against
NOVARTIS PHARMACEUTICALS CORPORATION,

Defendant.

The Court will now proceed to rule dine remaining motions.

I. BACKGROUND

A. Factual Background

The Court assumes the parties’ familiarity witle facts irthis case and will thus only
recount those portions of the trial relevant to the present motions.

In August of 2001, Davids was diagnosed with Stage | breast calsgrart of her
cancer treatment, in October 8, 2003, after Davids’s cancer metastasized to keh&one
oncologist, DrEileen Sheehilano (“Dr. SheehyMilano”), began infusing her with Zometa,
an intravenous bisphosphonate drug manufactured by the Defamdisappoved by the FDA.
Zometa is prescribed to patients with, among other conditions, certain kinds of cahbav¢ha

metastasized to the bonedowever, Davidslkeged that Zometa caused hed&velopBRONJ,
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which is a certain type of osteonecrosis ofjtve (“ONJ”) related tdbisphosphonatesONJ is a
bone disease that causes damage or death to areas in the jaw bone.

In this regard, Davids claimed that (1) the warnings for the Zometa she used were
inadequate with regard to ONJ, which the Defendant knew or reasonably should have known
about at the times at issue; (2) the failure to give an adequate warning was ratialfesttor in
bringing about Davids’s ONJ; (3) the Defendant breached its implied warranty of
merchantability in that the warnings dretZometa used by Davids were not adequate for the
ordinary and regular use of the product; (4) the breach of implied warranty was atsaibsta
factor in bringing about her injuries from ONJ; (5) the Defendant was negligent ihftiked
to provide aradequate warning with respect to the relaiopbetween Zometa and ONJ; and
(6) the Defendant’s negligence in failing to give an adequate warning was a subfstetatiah
causing the injuries to Davids. At trial, the jury found that Davids proved #ilese claimsand
awarded Davids a total of $450,000 in compensatory damages.

The jury also found that Davids proved that the Defendant knowingly withheld or
misrepresented information and warnings required to be submitted under the Food and Drug
Administration’s(“*FDA”) regulations, as to the relationship between Zometa and ONJ, and that
this information and warnings were material ael@vant with regartb Davids’s injuries.It
further found that Davids proved that the injury, loss or harm sheredfwas the result of the
Defendant’s acts or omissions with regard to inadequate warnings and that the conduct of the
Defendant was in wanton and willful disregard of Davids’ rights. As such, thevjanged the
Plaintiff $10,000,000 in punitive dames}

At the trial,evidence was presented indicating that in April of 2002 Salvatore

Ruggiero (“Dr. Ruggiero”) contacted the Defendant concerning bisphosphonates and



osteonecrosis, but the Defendant took no action. Again, in July Of 2002, Dr. Rugmi&octed
the Defendant and informed it that he had patients with BRONJ. In response, the ftefentla
Dr. Ruggiero a form letter, but did not conduct a formal investigation.

On December 5, 2002, an investigator for the Defendant attended a H&woigaty
presentationvith regard taDr. Ruggiero’s BRONJ patients. Also in December of 2002, Dr.
Cesar Migliorati, D.D.S("Dr. Migliorati”) , sent the Defendant three cases involving BRONJ
and Zometa, which it then forwarded to the FDA. In additionRegina LandesberdDr.
Landesberg”sent the Defendant information about a number of cases involving patients that had
half of ther upper jaw bones removed apparently as a result of the Defendant’s Ghege
casesvere similar to the ones Dr. Ruggiero had filed with the FDA and had been trying to bring
to the Defendant’s attention since April of 2002. However, the Defendant ignored Dr.
Landesberg’s information for about a month.

Dr. Richard Kaut(“Dr. Kraut”), the Defendant’s expert and Chairmanhe Department
of Dentistry at Montefiore Medical Center in the Bronx, also attended Dr. Ruggldantigan
Society presentation. Following the presentation, Dr. Kraut returned to his hospéet he
informed the staff to look for ONJ caused by bisphosphonates. To that end, the hos@thhmail
survey to approximately 450 patiemtbo wereon bisphosphonates to investigate the existence
of any connection between bisphosphonates and ONJ. Ultimately, in response to BRONJ, the
hospital altered its tré@ment protocols.

In January of 2003, Dr. Ruggiero filled out an Adverse Event for the Defendant and
advised the Defendant that he had filled out MedWatch forms, which he submitted to the FDA
However, in February of 2003, the Defendant decided to delay investigating Dr. Ruggiero’s

cases due to concerns it had about the impact such a large number of cases would have on healt



authorities. Rather, the Defendant suggested that tooth extractions and chemotatrap
than bisphosphonatasay be the azseof ONJ in patients taking Zometa.

Thereafter, in March of 2003, the Defendant received pages from a 2002 textbook
published by DrRobertMarx (“Dr. Marx”) which described how BRONJ was caused by
another bisphosphonate called Aredia. According to Dr. Marx, in 2003, such a finding that ONJ
could be related to bisphosphonates was new and unexpected. However, the Defendant did not
attempt to contact Dr. Marx. Thereafter, on May 1, 2003, the Defendant found that Dr.
Ruggiero’s reports on the connectioetween Aredia andsteonecrosis were not an urgent
emergency that required immediate action.

The next day, on May 2, 2003, Stefano Fratarcangeli, an employee of the Defendant,
circulated to Senior Management his action steps to take in resp@ngattwoming
publication on BRONJ that was being prepared by Dr. Ruggiero. These action steps included
preventing the publication of Dr. Ruggiero’s article and providing a strong case dennagstrat
no cause/effect relationship betwdesphosphonates likkredia and Zometa and osteonecrosis.
Also that day, another employee of the Defendant, Peter Tarassoffecepora plan to
approach Dr. Ruggiero.

In Juneof 2003, the Defendant expressed concern regagadiegtionbeing brought to
the apparent link between Zometa and BRONJ, because the Defendant had not proffered
alternative explanations demonstrating that BRONJ could not be caused by drugs. etyatilis r
the Defendant wished to negate any causation betBe&@NJandZometa by implicating
chemotherapwnd systematic risk factorg\boutthis time, Dr Marx called the Defendatu
discuss his cases. At the Defendant’s request, Dr. Marx completed timel@efe Adverse

Event Form. He also invited the Defendtmhis clinic to observe some of his BRONJ patients.



However, even after observing three of Dr. Marx’s BRONJ patients, the Defestitlansisted
that Zometa was not the cause of the problanfact, the Defendant ewncriticized Dr. Marx’s
findings when talking to an oncologist from Florida.

Dr. Marx also sent a “Letter to the Editor” concerning BRONJ that he prepatied t
Defendant for edits. In response, the Defendant prepared a counterpoint, whichdaipptbare
Journal of Oral Maxillofacial Surgery in October of 2003, about the sameetthat Dr. Marx’s
letter was published. In the piece, the Defendant conflated ONJ and BRONJ, thesfaite t
that BRONJ had been found to be a new kind of ONJ that was distinct in that it was caused by
bisphosphonates, and advised prescribers not to consider making any changes in prescribing
Zometa, even though a 2 mg dose of Zometa may be just as effective as a 4 mg dose.
Nevertheless, Dr. Marx commended the actions taken by the Defendant to invéstigate
BRONJissue

In November of 2003, the Defendant attempted to cast doubt on the validity of Dr.
Ruggiero’s theories. Then, in December of 2003, the Defendant’s promulgated an internal
agenda in order to develop a consensus@iNd preexisted bisphospmates and can be caused
by a multtude of othefactors. That same montthe Defendant met with outside advisers on
bisphosphonates and ONJ, but did not divulge to them its Internal Agenda, including its goal to
gain agreement that ONJ pre-existed bisphosphonates and could be caused by many other
factors.

However oral maxillofacial surgeons informed the Defendant that previous ONJ
examples were clinically different than BRONJ. Further, the Defendaiwisaas told the
Defendant to spread the word to destistal maxillofacial surgews and oncologists about the

link between ONJ and bisphosphonatks Fometabut the Defendant took no action. Instead,



the Defendant issued a new label thatdjil)not warn of dental invasion; (2) did nodicate the
relationship between the dose ardponse which suggested that Aredia was less likely to create
BRONJ in patients threwas Zometa; an(B) did notinform that Zometa was not any more
effective for treating breast cancer patients than Aredia. In physiciamjsutime Defendant
continued to advertise Zometa under the old label.

Two months later, in February of 2004, in response to a BRONJ inquiry, the Defendant
emphasized the confounding factors and anecdotal nature of data suggesting anoassociati
between BRONJ and Zometi Marchof 2004, the Defendant instructed it atgeto implicate
other potentiaDNJ risk factor®ther than bisphosphonates as much as possible. Meanwhile, in
May of 2004, Dr. Ruggiero’s case series appeared in a medical journal, but not an oncology
journal. As indicated above, the Defendant had attempted to persuade Dr. Ruggiero to not
publish his case series.

By June of 2004, the Defendant still did not believe that a BRONJ warning should be
included on Zometa’s labeling, and by August of 2004, the Defé¢sdarstomer call centers
still had no knowledge of Zometa causing BRONJ. Also in August 2004, Dr. Ruggiero indicated
that BRONJ was not rare and that bisphosphonates were the real cause of the problem

In its relationship with the FDA, the Defendant downplayed the number of reports
connecting ONJ with Zometa. However, the FDA never cited the Defendant forngcdaty
FDA regulations in connection with the ONJ issue nor did Davids’s FDA regulatoryt,eRper
Suzanne Parisian, provide any evide thathe Defendant knew of any obligation to submit
certain information to the FDA but failed to do so despite being aware of the requirdment
fact, under the applicable regulations, the information that the Defendant wasdé¢gsuemit

to the FDA wadeft to the Defendant’s judgment.



According to Dr. Sheehy-Milano, even if she had been aware of Zometa'’s link to ONJ,
she still would have recommended it to Davids. Indeed, although Dr. Sheehy-Milano ldarned o
the risk of ONJ prior to December of 2004 and knew that Davids was having problems with her
jaw, she continued to prescribe Zometa to Davids for months because she believedigkat the r
were outweighed by Zometa'’s benefits.

B. Procedural History

Previously, the Court determined that New Jersey Punitive Damages Act (“NJPDA”)

applied to any issue involving punitive damages in this c&seDeutsch v. Novartis Pharms.

Corp, 723 F. Supp. 2d 521 (E.D.N.Y. 2010). According to the New Jersey Punitive Damages
Act (“NJDPA”), a plaintiff must show with clear and convincing evidence that a defendant’s acts
and/or omissions were wanton or willful. The Court instructed the jury as to thisrstamdia
explained that “[a]n act or a failure to act is wantonly done if done in recklesdowscal
disregard of or indifferenc® the rights of the injured person.” (2980:13-15.) The Court further
explained that “[w]anton and willl disregard means a deliberate acbonission with
knowledge of a high degree of probability of harm to another, esidass indifference to the
consequence of such act or omission.” (2980:15-19.)

On November 2, 2012, while the jury was deliberating, the jury submitted a note to the
Court asking for aclear understating’ of the term “wantordisregard’ (3009:15-18.) The
Court noted that there was a clear definition of “wanton disregard” in the punitivgeama
chargeand that it was “a very good definition of wantonly — of wanton disregard.” (3009:19-22;
3010:20-21.) However, before any further action could be taken to address the jury’s reques
the Court received another note from the jury indicating that they had reached & verdic

(3010:23-24.)



The Defendanalleges thatluring the jury deliberations, members of the jury consulted a
dictionary forthe definition of “wanton” when deciding whether to award the Plaintiff punitive
damages. In support of this allegation, the Defenslalomittedan affidavit fromPaulette
Robinette (“Robinette”), one of thkreejuror consultants that the Defendant hired for this case.
In her affidavit, Robinette states that on November 5, 2012, her assistant JessiqaEizanss)
called Juror Number One to discuss the recently completed trial and that dunimgsttugssion,

Juror Number One informed Evans that during deliberations the jurors received a dictionary
from the judge’s assistant in response to a request for a definition of the wordriwant
However, in a later conversation with the Defendant’s attorneys, Juror NumbeapParently
denied any extraneous information was brought to the jury.

Robinette also asserts that on November 7, 2012, her assistant Maib 1NMilano”)
called Juror Number Nine in order to speak to Juror Number Nine about the trial. JuromrNumbe
Nine allegedly told Milano that tharors asked for a dictionary, but denied that a dictionary had
been provided before a verdict was reachBao days later, ® November 9, 2012, Evans called
Juror Number Eleven. According to Robinette, Juror Number Eleven, told Evans that during
delibemtions the jurors requested a definition of the word “wanton” and thereaftera@cei
definition from the deputy clerk.

On December 6, 2012, Robinette claims she called Juror Number Three and that, during
their discussion, Juror Number Three stated that jurors consulted a definition of dhe wor
“wanton” in a book during their deliberationble apparently also told Robinette that he was
unsure if the book was already in the jury room or was brought into the room while he was in the
bathroom. Robinette asked Juror Number Three if he ever saw a dictionary in the room, to

which he responded “I believe so.”
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[I. THE DEFENDANT'S MOTION FOR A MISTRIAL OR, IN THE
ALTERNATIVE, ANEW TRIAL

A. Legal Standard

The Defendant does not specify unddrich FederalRule of Civil Procedure it is moving
for a mistrial or, in the alternativégr a new trial. First, the Court notes that other courts have
generally considered a motion for a mistrial untimely if it is not made beforg agtdict is

announced._&eHarrison v. Purdy Bros. Trucking Co., In812 F.3d 346, 352 (8th Cir. 2002).

Rather it appears that most courts consider such a motion as one brought under Fed. R. Civ. P.

59, provided the motion was filed within ten days of the entry of judgni&ss, e.g.Zahran v.

Cleary Bldg. Corp.182 F.3d 923, 923 (7th Cir. 1999) (noting that the district court construed the

plaintiff's motion for “Judgment Notwithstanding the Verdict or in the Alternateddation of
a Mistrial or in the Alternate a NeWwial” as a Rule 59 motion for a new trial or to alter or

amend the judgment); Davison v. Sun Exploration & Production&85d. F. 2d 988m 988 (5th

Cir. 1988) (finding that where the plaintéjppellant filed a motion for mistrial or in the
alternative fora new trial, the motion was one under Fed. R. CivORoba new trial)Rennick

v. Champion Intern. Corp856 F.2d 195, 195 (6th Cir. 1988) (noting that the district court

construed the plaintiff's motion for a mistrial as new trial motion pursuaf¢do R. Civ. P. 59);

Mackay v.Goss 825 F.2d 407, 407 (4th Cir. 1987) (noting that the district court construed the

pro seplaintiff's motion for a mistrial as one made pursuant to Fed. R. Civ. P 39Ratcliff

v. Rainwater90 F. App’x 744, 745 (declining to consider the plaintiff's postjudgment motion
for a mistrial pursuant to Fed. R. Civ. P. 59, because it was not filed within ten day=ofrthe
of judgment and instead, construing it as a Fed. R. Civ. P. 60 mofisrsuch, the Court shall
construe the Defendant’s motion as émrea new trial brought pursuant to Fed. R. Civ. P. 59.

Under Federal Rule of Civil Procedure 59 (“Fed. R. Civ. P. 59” or “Rule 59”), a court
11



“may, on motion, grant a new trial on all or some of the issues — amy joeaty— . . . after a
jury trial, for any reason for which a new trial has heretofore been grantedhatian at law in
federal court.” Fed. R. Civ. P. 59(a)(1)(A). “A motion for a new trial should be granted,wh
in the opinion of the district court, the jury has reached a seriously erroneou®resulthe

verdict is a miscarriage of justice. DLC Mgmt. Corp. v. Town of Hyde Park63 F.3d 124,

133 (2d Cir. 1998) (quotin§ong v. Ives Labor, Inc957 F.2d 1041, 1047 (2d Cir. 1992)). The

general grounds for a new trial are that (1) the verdict is against the cleht ofeige evidence;
(2) the trial court was not fair; (3) substantial errors occurred in the admissrejection of
evidence or the giving or refusal of instructions ®jry; or (4) damages are excessive. 12
Moore’s Federal Practice, 8 59.13[1] at 59-43 (3d Ed. 2005).

In comparison to a Rule 50 motion for judgment as a matter of law, the Second Circuit
has held that the standard for a Rule 59 motion in some respects is less onerous for the moving
party in two ways: first, “[u]nlike judgment as a matter of law, a new trial neayréanted even if

there is substantial evidence supporting the jury’s verdict.” DLC Mgmt.,@6fF.3d at 134.

Second, in deciding a Rule 59 motion “a trial judge is free to weigh the evidence himself, and
need not view it in the light most favorable to the verdict winn&t.” However, the granting of

a new trial is an extraordinary relief, and one that “is properly granted only upon iagodw
exceptional circumstancesl|d. at 391.

B. As to Whethera New Trial Should be Granted

In this case, the sole basis for the Defendant’s motion for a new trial is thatythe |
allegedly reeived extrajudicial material outside of the trial r&tby consulting a dictionary
definition of the word “wanton.” However, the Defendant supports this allegation of juror

misconduct only with speculation and an affidavit containing first and second levehyear
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Accordingly,the Defendant’s effort to demonstrate that membetiseofury may have consulted
extrinsic information while determining the punitive damages award, “based ormffiitjst

second [ ] level hearsay, is simply too thin a reed for the Court to either order aahew tr
alternativelya post-verdict deposition and/or hearing of one or more of the jurors concerning the

alleged improprieties|.]’Leibstein v. La Farge North Americ,dn767 F. Supp. 2d 373, 380

(E.D.N.Y. 2011).

In this regard, the Defendant provides the Court with Bdeadt from Robinette, one of
its consultants. Robinette asserts that when she spoke with Juror Number Three, dtedstmge
her that members of the jury consulted the word “wanton&indok” and that, when asked
whether there was a dictionary in joey room, he answered “I believe soThe Court finds this
to be unreliableasRobinetteoffers merelyequivocal hearsay statements. Moreover, a
Robinette even admits, she asked Juror Number Three leading questions, such as whether there
wasa dictiorary in the jury room, which calls into doubt the validity of Juror Number Three’s
allegedassertions. Indeed, there is no way for the Court to know whether Juror Number Three
was coaxed into making these statements by a skilled juror consultamayheerywell have
been fishing for a specific answer on behalf of her client.

As for the other jurors discussed by Robinette in her affidavit, she did not even speak to
them directly. For example, Juror Number One spoke with Robinette’s assistant,dwhns
allegedly told her that the jurors received a dictionary to consult in response tedoeistrfor a
definition of the word “wanton.” Yet, when questioned again later by the Defendantregtpr
he apparently denied that any extrajudicial materiallwasght into the jury room. Thus, not
only are these statements offered by Robinette second level hearsay, lané thiep

contradictory. The Court cannot be expected to grant a new trial under such circamstanc

13



Further, Robinette’s other assistant spoke with Juror Number Nine, who allegedty denie
that a dictionary was ever provided to the jury. Not only is this second level hearsagoest
not even support the Defendant’s position. Lastly, Robinette states that Evans spoleowith J
Number Eleven, who told Evans that the jurors received a definition of “wanton” from the
courtroom deputy. However, besides again being second level hearsay, this statément tha
Robinette attributes to Juror Number Eleven is vague. In fact, it is quite passibthe
definition that Juror Number Eleven allegedly reports the jurors received maly $he
definition from the jury instructions, which they received from the courtroom depgysuch,
without more, such as an affidavit from one of the jurors, the Court declines to grant the
Defendant’s motion for a new trial.

[ll. THE DEFENDANT’S MOTION TO REDUCE THE PUNITIVE DAMAGES
AWARD

A. Legal Standard

The Defendant agaithoes not specify under which Federal Rule of Civil Procedure it is
moving to redce the punitive damages award. However, it appears that the applicable rule is
Fed. R. Civ. P. 59, under whichdastrict court may order a new trial in whole or limited to
damages, or grant remittitur by conditioning the denial of a defendant’s motion forteaiem
the plaintiff accepting the reduction in damages, if the court finds that the damagdsd by

the jury are excessiveseeTingley Sys. v. Norse Sys19 F.3d 93, 96 (2d Cir. 1995). In other

words, emittitur describes “the process Which a court compels a plaintiff to choose between

reduction of an excessive verdict and a new tri&ddrl v. Bouchard Transp. C®17 F.2d 1320,

1328 (2d Cir. 1990) (quoting Shu-Tao Lin v. McDonnell Douglas Cad2 F.2d 45, 49 (2d Cir.

1984)).
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The decision whether to grant a new trial following a jury trial under Rule 59 is

“committed to the sound discretion of the trial judge.” Metromedia Co. v. Fug§83y-.2d 350,

363 (2d Cir. 1992). “This discretion includes overturning verdicts for excessiveness and ordering
a new trial without qualification, or conditioned on the verdict winner's refusal te tgee

reduction (remittitur).” Textile Deliveries, Inc. v. Stagné2 F.3d 46, 49 (2d Cir. 1995). Even if

substantial evidence exists to sugifbe jurys verdict, a court has the power to grant a new trial

under Rule 59.SeeSong v. Ives Laboratories, In®57 F.2d 1041, 1047 (2d Cir. 1992).

Under federal law, “[p]unitive damages are awarded for the purpose of deterrence and

retribution” Fagan v. AmerisourceBergen Cqrp56 F. Supp. 2d 198, 220 (E.D.N.Y. 2004)

(citing State Farm Mutual Automobile Ins. Co. v. Campl®&®8 U.S. 408, 416, 123 S. Ct. 1513,

155 L.Ed. 2d 585 (2003)).However,such an award will not be disturbed unless it is “so high as

to shock the judicial conscience and constitute a denial of justice.” Ismail v. @8%h.2d

183, 186 (2d Cir.1990gccordKirsch v. Fleet St., Ltd.148 F.3d 149, 165 (2d Cir. 1998)Vith

respect to pnitive damages, thaypust be “reasorde in their amount and rational in light of

their purpose to punish what has occurred and to deter its repétiBanific Mut. Life Ins. Co.

v. Haslip 499 U.S. 1, 21 111 S. Ct. 1032, 1045, 11Bd..2d 1 (1991).In BMW of North

America v. Gore517 U.S. 559, 574-75, 116 S. Ct. 1589, 13Bd..2d 809 (1996), the Supreme

Court identified three “guideposts” for determining whether a punitive damage award i
excessive:(1) the degree of reprehensibility; (2) the disparity between the harm or potential
harm and the punitive damages award namely, the proportion or ratio of punitive damages to
compensatory damages; and (3) the difference between the remedy and the ciiglspenalt

authorized or imposed in comparable cases.
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In addition, in this case, New Jersey law applies to the issue of punitive darhages.
Jersey caps punitive damages at the greater of $350,000 or five times the compensaipeyg da
award. N.J. Stat. Ann. 8 2A:15-5.14(b). Further, under the NJPDA,

[p]unitive damages may be awardedhe plaintiff only if the
plaintiff proves, by clear and convincing evidence, that the harm
suffered was the result of the defendant's acts or omissions, and
such acts or omissions were actuated by actual malice or
accompanied by a wanton and willful disregard of persons who
foreseeably might be harmed by those acts or omissions. This
burden of proof may not be satisfied by proof of any degree of
negligence including gross negligence.

N.J.Stat. Ann. § 2A:15-5.12(a). Also, the NJPDA sets forth the followingexatusive list of
factors that the factfinder must consider in determining whether to awardvpuddainages:
(1) The likelihood, at the relevant time, that serious harm would
arise from the defendastconduct;
(2) The defendant’ awareness of reckless disregard of the
likelihood that the serious harm at issue would arise from the
defendant's conduct;
(3) The conduct of the defendant upon learning that its initial
conduct would likely cause harm; and
(4) The duration of the conduct or any corcesnt of it by the
defendant.
Id. at (b)(1)}(b)(4).

Moreover, where, as here, a case involves a product or label approvBd\bthe
punitive damages provision of the New Jersey Products Liability Act (“NJPp#vides drug
and device manufacturers immty from punitive damages if the drug or device which caused
the harm was approved by the FDA, “or is generally recognized as safe atigeeffacsuant to
conditions established by the [FDA] and applicable regulations, including packaging and

labeling regulations.ld. at § 2A:58C-5(c). However, under the statute, this immunity is

unavailable and punitive damages are permitted “where the product manufacturer knowingl|
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withheld or misrepresented information required to be submitted under the agencytoregula
which information was material and relevant to the harm in questidn.”

B. As to Whether the Punitive Damages Award Should be Reduced

At the outset, the Court acknowledges that both the Plaintiff and the Defendant appear t
agree that the $lmillion punitive damages award is excessive uttteNJPDAand must at
least be reduced to $2,250,000, excluding interest, or, in other words, five times the
compensatory damages award of $450,000. Therefore, the issue presented to the Court is
whetherthe punitive damages award should be even further reduced below $2.25 million. In this
regard, the Defendant argues that a $2.25 million punitive damages award is ssivexoeth
under the Due Process Clause of the Constitution and under the NJPDA. Contrersely,
Plaintiff contends theaa $2.25 million punitive damages award is not excessive under the
NJPDA and that the NJPDA'’s punitive damages cap comports with all Constitutional
requirements.

The Court beging analysisby first considering wether awarding $2.25 million
punitivedamages in this case violatee Due Process Claustthe United States Constitution.
To that end, the Court reviews the award for excessivenessthreiBoreguideposts listed
above —that is,(1) the degreef reprehensibility; (2) the disparity between the harm or potential
harm and the punitive damages award namely, the proportion or ratio of punitive damages to
compensatory damages; and (3) the difference between the remedy and the ciiglspenalt
authorizdor imposed in comparable cases. 517 dtS74-75.

As tothereprehensibility of the Defendant’s conduct, this Court “should consider
(1) whether the harm caused was physical, as opposed to merely economic; (2) Wwhether t

tortious conduct evinced an indifference to, or a reckless disregard of, the healtfegndfsa
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others; (3) whether the target of the conduct had financial vulnerability; (4hevitae tortious
conduct involved repeated actions, or was an isolated incident; and (5) whetmamntheas the
result of intentional malice, trickery, or deceit, or was a mere accidéagan 356 F. Supp. 2d
at 220 (citingCampbel] 538 U.S. at 416)Notably, reprehensibility i§p]erhaps the most
important indicium of the reasonableness of atadamages award.Gorg 517U.S.at 575.

In this case, the Court finds that sufficient evidence was presented at sgtort a
finding that the Defendant’s conduct was reprehensible. First, the harm to thdéfNasmti
physical, as it caused hier suffer BRONJ, as well as interfered with the treatment of her cancer.
Second, the Defendant’s decision to not more vigorously investigate and warn the medical
community about the possibility of its drugs causing BRONJ shows a reckless disfabard o
health and safety of others. Indeed, several doctors, including Dr. Marx, Dr. Lagd&sbe
Migliorati and Dr. Ruggiero provided the Defendant with warnings about the causal connection
between Zometa and BRONJ, aret the Defendant irresponsibly deldyia taking action to
alert the medical community and patients of this danger.

Third, the target of the conduct was the Plaintiff and other cancer patients. Presumably,
many of these patients, as individual consumers undergoing costly cancerriteaiondd be
financially vulnerable. Fourth, the Defendant’s conduct was not an isolated incidenstbadi
constituted repeated actions of either ignoring or undercutting warnings about a Rt
association. Finally, the conduct was not accidental, but rather intentional, on thietipart

Defendant, presumably to protect their brand.

Of importance, the Fourth Circuit in Fussman v. Novartis Pharmaceuticals 8@8(F.
App’x 214 (4th Cir. 2013), recently issued a decision in a similar case involving the Defendant

In Fussmanthe plaintiff brought a failure to warn action against the Defendant, alleging that
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Aredia and Zometa caused her to develop ONJ. Following a jury verdict award in favor of the
plaintiff in the amount of $1,258,083.19, including $861,000 in punitive damages, the Defendant
moved, in relevant part, for judgment as a matter of law on punitive damBlge®efendant
argued “(1) that the evidence of its misconduct suggests negligence, not willful or wanton
conduct as required under North Carolina law to support a punitive damages award and (2) that
evidence of its suppression of medical information regarding ONJ cannot support a punitive
damages award because Fussman failed to demonstrate a causal nexus between [thédDefendan
ads and her harm.ld. at 224.

However, the Fourth Circuit disagreed with the Plaintiff, explaining as follows:

First, Fussman presented evidence showindtinat
Defendant’slhigh-ranking officials knew about the drugsie
effects and subverted medl inquiries into such effectslhis
evidence provided a sufficient foundation for the jury to determine
that Novartis's actions were willful, not simply negligeAnd
second, Fussman presented evidence sufficient to support a
determination thdthe Defendant’scts proximately caused her
ONJ. Fussmda deposition testimony, taken before her death and
presented at trial, indicated that she would not have taken Aredia
and Zometa if she had known the drugs’ risks. Indeed, evidence
presented at trial tcated that Fussman stopped taking the drugs
once she knew their hazards. Moreover, although Dr. Shaw
testified that she would have continued Fusss&eatments even
if she had known that ONJ was a possibility, the jury could have
determined from other evidence that Dr. Shaw would have
modified various aspects of Fussnatreatment had she been
adequately warned of the drugperils.

The Court is faced with very similar circumstances in the present case andréierefo
finds the Fourth Circuit’svell-reasoned opinion to be particularly applicable. ABussman
the Plaintiff in this case presented evidence demonstrating that the Defehégintanking

employees were aware of Zometa'’s side effects but igrtbiedangerous issuwnd interfered
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with investigations attempting to warn of this associatsuth as (1) attempting to undermine
Dr. Ruggiero’s findings on BRONJ and preventing the publicaifdns articleaddressing
BRONJ (2) criticizing Dr. Mar’s findings to an oncologist from Florida and preparing a
counterpoint to Dr. Marx’s Letter to the Editor concerning BRONJ; and (3) instgutsi agents
to implicate other potential ONJ risk factors other than bisphosphonates as muctilds pos
despite the evidence it had received revealing a connection between Zometa and ONJ
Moreover, he Defendant here, askussmantries to undermine the causal nexus between the
Defendant’s acts and the Plaintiff's harm by emphasizing that the Plainktittor Dr. Sheehy-
Milano, would have still continued to prescribe Zometa even if she had known about the side
effects. Neverthelestje Court agrees with the Fourth Circuit ttiegjury could have relied on
other evidence to find th&tr. SheehyMilano would have modified the Plaintiff's treatmaht

she was aware dfometa’srisks. Accordingly, the Court finds that the Defendant’s conduct
sufficiently reprehensible to support a $2.25 million punitive damages award.

However, the Court’s inquiry does not end there. Next, the Court must consider the
disparity between the harm or potential harm and the punitive damages award namely, the
proportion or ratio of punitive damages to compensatory damages. In this case, if $2025 mill
punitive damages is awarded, the ratio of punitive damages to corgugrzamages will be
five to one. This is in line with what the New Jersey legislature, through the NJP®A, ha
deemed to be acceptabldevertheless, when considering the relationship between harm and
punitive damages, the Second Circuit has instructed as follows:

When the compensable injury was small but the
reprehensibility of the defendasttonduct was great, the ratio of a
reasonable punitive award to the small compensatory award will
necessarily be very high. If in such cases significant punitive

awards are not available, because of the high ratio in relation to the
compensatory award, a plaintiff will often be unable to sue as
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attorneys would be unable to collect a reasonable fee through a
contingency arrangement. Thus, in cases of very small injury but
very reprehensible conduct, the appropriate ratios can be very high.
.. .In such cases, the large size of the ratio has no necessary
bearing on the appropriateness of the amount of punitive damages.
On the other hand, when the harm to the pldirgtif
substantial, and sufficient to result in a compensatory award large
enough to finance a reasonable contingent attorriegseven a
single digit ratio can mean a high punitive award approaching $1
million. Thus, . .. [w]hen compensatory damages are substantial,
then a lesser ratio, perhaps only equal to compensatory damages,
can reach the outermost lifnjt

Payne v. Jone§'11 F.3d 85, 102 (2d Cir. 2012) (citations and internal quotation marks omitted).

Therefore, while the NJPDA may permit a dive damages award of five times the amount of
the compensatory damages, the Court finds that the Second Circuit’s reasdnimgsstie
applied to determine whether such a ratio is appropriatesparticular case.

Here, because the compensatayndges awarded to the Plaintiff in this casee
already considerable, a five to one ratio results in a punitive damages awandirexoee
million dollars. As the Second Circuit suggests, “given the substantial amount of the
compensatory award, the ptve award five times greater appears highd” at 102. In
addition, the Court notes that a $2.25 million punitive damages asvsighificantly more than
that which was awarded Fussman Indeed, following North Carolina’s punitive damages laws,
the Fourth Circuit upheld the district court’s award of only $861,000 in punitive damages, which
was three times the amount of compensatory damages of $28WH60 was lesthan the
compensatory damages awarded in this.ceksgesman509 F. App’x at 217, 225. As such,
given the large compensatory damages awarded in this case, the Court finds trest aequir
further reduction in the punitive damages award from five times the compensat@ayasao

twice the compensatory damages, thus reducing the punitive damages award to $900,000.
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Lastly, the Court considethle difference between the remedy and the civil penalties
authorized or imposed in comparable cagesan initial matter, the Court notes that this factor
is “accorded less weight in the reaableness analysis than the first two guideposts.” Kemp v.

American Tel. & Tel. Cq.393 F. 3d 1354, 1364 (11th Cir. 2004) (cit@gmpbel] 538 U.S. at

428).

Nevertheless, the Defendant stresses that the civil penalties providedhenE Bt
enforcemehscheme are significantly less than a $2.25 million punitive damages award and,
thus, argues for a punitive damages award of $225,000. Pursuant to 21 U.S.C. 8 333(a)(2), the
Defendant could be fined up to $10,000 for violating 21 U.S.C. 8 331(b), which prohibits the
“misbranding of any [ ] drug . . . in interstate commercéldbweverthe Defendant overlooks
that each misleadingbelwasa separate violatioof federal law. Thereforgin the aggregate,
the Defendant would faa®nsiderable civil penaltiedn light of this, the Court finds that a
$900,000 punitive damages award does not violate the Due Process Clause of the United State
Constitution.

Although the Court has determined that a $900,000 punitive damages award is not
unconstitutional, the punitive damages award must also comport with the NJAD#Aated
above, “[p]unitive damages may be awarded to the plaintiff only if the plaintiff prtyeclear
and convincing evidence, that the harm suffered was the result of the defeagdentr
omissions, and such acts or omissions were . . . accompanied by a wanton and willful disregard
of persons who foreseeably might be harmed by those acts or omis$ibasStat. Ann. §
2A:15-5.12(a). Moreover, the following factors must be consider@d:tHe likelihood, at the
relevant time, that serious hamould arise from the defendant’s conduct; (2) The defenslant’

awareness of reckless disregard of the likelihood that the serious haroeatddd arie from
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the defendant's conduct; (3) The conduct of the defendant upon learning that itsondiat c
would likely cause harm; and (4) The duration of the conduct or any concealment of it by the
defendant. 1d. at (b)(1)}(b)(4).

Of note, these factors are “similar” to tB@reguideposts.SeeSaffos v. Avaya In¢.16

A.3d 1076, 1090, 419 N.J. Super. 244, 267 (N.J. App. Div. 2011). In this regard, as the Court
indicated when discussing the reprehensibility guideposDéfendant was warned by several
doctors of the connection between Zometa and BRONJ and yet decided to not only ignore these
warnings, but to even undermine them. By doing so, the Defendant knew or should have known
that its conduct could havesultedn at least some patients who were prescribed Zometa
developing BRONJ, an undeniably serious harm. Moreover, even when the Defendant learned
of more cases of BRONJ, it did not alter its course of conduct. Indeed, from 2002 to 2004, the
Defendant engaged in conduct apparently intetndasdbvert any attempts to warn the medical
community and patients of the potential dangerous side effects of Zometa.

Accordingly, the Court holds that in this case, a reduced punitive damages award of
$900,000 is valid under the NJDPA. The Court believes that an award in this amount adequately
saves the “deterrence and retribution” purpose of punitive dam&geos 16 A.3d at 1091
(citing Campbel] 538 at 416).

IV. THE PLAINTIFF'S MOTION TO APPLY THE APPRORIATE INTEREST TO THE
JUDGMENT

A. Legal Standard

Lastly, the Plaintifimoves to apply appropriate interest to the judgment pursuant to Fed.
R. Civ. P. 59(e), or in the alternative, Fed. R. Civ. P. 58. Rule 59(e) governs motions to “alter or
amend a judgment.” Courts have recognized three major grounds justifying reconsideration

pursuant to Rule 59(e): “an intervening change of controlling law, the availability of new
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evidence, or the need to correct a clear error or prevent manifest injusicgri Atlantic

Airways, Ltd. v. Nat'| Mediation Bd.956 F.2d 1245, 1255 (2d Cir.1992) (citations and internal

guotation marks omitted). “The standard for granting such a motion is strict, and re@iimsider
will generally be denied unless the moving party can point to controlling decisions dratata t
the court overlooked-natters in other words, that might reasonably be expected to alter the

conclusion reached by the court.” Shrader v. CSX Transp,,/M0¢-.3d 255, 257 (2d Cir.1995);

see alsdrafter v. Liddle 288 F.App'x 768, 769 (2d Cir. 2008). To invoke Rule 59(e) to aiter

amend a judgment, the moving party must move “no later than 28 days after entry of judgment.”
Fed.R. Civ. P. 59(e)see alsd.ocal Civil Rule 6.3.

As to Fed. R. Civ. P. 58, this rule requires that “[e]very judgment and amended judgment
[ ] be set out in a separate document[.]” However, “a separate document is not regared
order disposing of a motion . . . to alter or amend the judgment, under Rule 59[.]" Fed. R. Civ.
P. 58(a)(4).

B. As to Whether New York Law or New Jersey Law Applies to the Issue of Prejudgment
Interest

According to the Plaintiff, New Jersey law should apply prejudgment interest to the
punitive damageportion of the Plaintiff'saward. The Plaintiff claims that under New Jersey
law, prejudgment interest applies to juggnts from the date of filing the claim, which in this
case, would be February 1, 2006. In contrast, the Defendant argues that New Yapkllas;
under which prererdict damages apparently are not available.

However, it appears to the Court that New Jersey law does not permit prejudgment

interest on punitive damages awar@&eeBelmont Condominium Ass’n, Inc. v. Geibel A.3d

_, 2013 WL 3387636, at * 22—23 (N. J. App. Div. 2013) (“Prejudgment interest on punitive

damages should not be permitted”) (quoting Zalewski v. GallagfiérA.2d 1195, 150 N.J.
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Super. 360 (N.J. App. Div. 1977)) (internal brackets omittBdker v. National State BanR01

A.2d 1158, 1167, 1177, 353 N.J. Super. 145, 159, 176 (N.J. App. Div. 2002) (awarding
prejudgment interest on the compensatory or actual damages, but only awarding postjudgment

interest on the punitive damages awawlard v. Zelikovsky 623 A.2d 285, 295, 263 N.J. Super

497, 513 (N.J. App. Div. 1993), reversed on other grodi3@sN.J. 516, 643 A.2d 972 (1499

(“It is settled that prejudgment interest may not be allowed on an award o/putatnages.”)
(collecting cases). This is because under New Jersey law,

[p]rejudgment interest is assessed on tort judgments
because the defendant has had the use, and the plaintiff has not, of
moneyswhich the judgment finds was the damage plaintiff
suffered. It is thus clearly implied that interest on tbss suffered
by a plaintiff as a result of defendant’s tortious conduct is what
was contemplated[.] . . . Interest is not punitive . . . ; here it is
compensatory, to indemnify the claimant for the loss of what the
moneys due him would presumably have earned if payment had
not been delayed . . .

An award of punitive damages, by its own terms, is
punitive in nature and purpose and the award of interest thereon no
less so. Such damages do not compensate plaintiff for a loss
sustained; their purpose is to punish a defendant for wrongful,
malicious conduct and as a deterrent to such conduct in the future.

Belmont 2013 WL 3387636, at *22—23 (quoting Belinski v. Goodn&s# A.2d 92, 96, 139

N.J. Super. 351, 260 (App. Div. 1976)).
As such, the Court denies the Plaintiff’'s motion to apply prejudgment interest to the
punitive damages award.
V. CONCLUSION
For the foregoing reasons, it is hereby
ORDERED, that the Plaintiff’'s motion to substitute Barbara Davids’s $amNewman,
in his capacity as Executor of Davids’s estagethe Plaintiff in this action is grante@ihe

amended caption is set forth above; ans ftirther
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ORDERED, that the Defendant’s motion for a mistrial is denied; and it is further

ORDERED, that the Defendant’s motion to reduce the punitive damages is granted in
partand denied in part. The Court reduces the punitive damages award to $900,000. The
Plaintiff may file with the Clerk of the Court within thirty days of the date of thissOan
acceptance of remittituas to thgunitive damages. In the event that the Plaintiff does not file an
acceptance of the remittitur within thirty dagyfsthe date of this Order, a new trial solely on the
issue of punitive damages will commence on a date to be set by the Court. Howeversf ther
consent to the remittitur, the Clerk is directed to enter judgment in favor of the Pgaiiist
the Ddendant for damages in the total sum of $1,350,000; and it is further

ORDERED, that the Plaintiff's motion to apply prejudgmemierestor the punitive
damages award is denied.
SO ORDERED.
Dated:Central Islip, New York
October9, 2013

/s/ Arthur D. Spatt

ARTHUR D. SPATT
United States District Judge
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