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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________________ X
ISIDORO RIVERA et al,
Plaintiffs,
MEMORANDUM & ORDER
ON DEFENDANT’'S MOTION
-against IN LIMINE
06-CV-2613 (PKC)
THE INCORPORATED VILLAGE OF
FARMINGDALE,
Defendant
________________________________________________________________ X

PAMELA K. CHEN, United States District Judge:

This Court presumethe parties’familiarity with the factsin this case particularly as
they pertain to the claims against Defendant the Incorporated Village ofingdate (the
“Village”).! In essencePlaintiffs claim that in violation of the Fair Housing Act, 42 U.S.C.
883601 et seq.the Village carried out a redevelopment pléor an area populated
predominantlyby Latinos intendingto discriminate against or, at the very leastyihg a
discriminatory impact orits Latino residents Plaintiffs’ specific allegation is that, pursuant to
this plan, the Villagefacilitated Fairfield Acquisition, LLCs (“Fairfield”) privately-funded
renovation of-thereby foring Latino residents,including PAintiffs, to vacate—a rental
apartment building in that area (the “Buildingt “150 Secatogue Avenug” See generally

Rivera 784 F. Supp. 2d 133.

! Judge Denis R. Hurley, who was previously assigned to this case, detailed she fact

relating to the claims against the Villaigeseveral of his decisionsSee, e.gRivera v. Inc. Vill.
of Farmingdale 784 F. Supp. 2d 133 (E.D.N.Y. 2011) (Hurley, J.) (denying the Village’s
summary judgment motion).
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The parties have litigated this case for more than seven years, and are dadyiya go
to trial. In anticipationof a projected skweektrial, scheduled tdeginon January 13, 2014he
Village has filed an omnibusiotion to exclude evidence (Dkt. No. 194)For the reasons set
forth below,the Village’s motion iSSRANTED in part and DENIED in pa

I.  Discussion
A. Standard of Review

A motion in limine lies in this Court’s “inherent authority to manage the course of its
trials.” Highland Capital Mgmt L.P. v. Schneiderb51 F. Supp. 2d 173, 176 (S.D.N.Y. 2008)
(Leisure, J.). “The purpose of an in limine motion is to aid the trial process byrentidi Court
to rule in advance of trial on the relevance of certain forecasted evidence, ase$otlsg are
definitely set for trial, without lengthy argument at, or interruption of, thé"tri&almieri v.
Defaria, 88 F.3d 136, 141 (2d Cir. 1996) (quotations omitted).

The Federal Rules of Evidence provide that “[r]elevant evidence is admigslbks any
of the following provides otherwise: the United States Constitutifederal statute; these rules;
or other rules prescribed by the Supreme Court.” Fed. R. Evid. 402. Even relevant evidence
should be excluded, however, “if its probative value is substantially outweighed bger dén
one or more of the following: unfaorejudice, confusing the issues, misleading the jury, undue

delay, wasting time, or needlessly presenting cumulative evidetoteat 403.

2 In addition,Plaintiffs have filedtwo Daubertmotions (Dkt. Nos. 199; 202nd amotion

to permit leading questionen direct examination (Dkt. No. 205)This Court will separately
address Plaintiffs’ three motions at the final-pral conference, scheduled féanuary 7, 2014.



B. Evidence Regarding the Secatogue Avenue Redevelopment Plan (“SARP”)
Traffic Enforcement Policies, Day Laborers, and Financing oBihiding

The Village categoricallychallengegshe admis®n of evidenceregarding (i) theSARP
(Dkt. No. 196 (“Vill. Br.”), at 1417);, (ii) traffic enforcement policiesid. at 1820); (iii) day
laborers id. at 89); and (iy financing for the purchase and renovation of the Building by
Fairfield (id. at 21). As the Village contendsny evidence in the above categories raises dual
admissibility concerng.e., thatsuch evidences (i) irrelevantand/or(ii) confusing, mislading,
and prejudicia

The Village’s categorical challengegailittle more than a veileéttempt torelitigate
findings that Judge Hurley made denying the Village’s summary judgmemtotion. The
Village will not bepermittedto invalidate Judge Hurley’s findingsdirectly through a motiorn
limine. SeeNIC Holding Corp. v. Lukoil Pan AmaNo. 05CV-9372,2009 WL 996408, at *2
(S.D.N.Y. Apr. 14, 2009) (holding th#te court “will not indulge [the moving party’s] efforts to
revive its unsuccessful summary judgment arguments” in a motibmine) (collecting cases);
U.S.Underwriters Ins. Co. v. Falcon Constr. Carplo. 02CV-4182, 2006 WL 3146422, aB*
(S.D.N.Y. Oct. 30, 2006)“[The defendant’s] motion attempts to reldig an issue already
decided by the Court. This is an improper use ahdimine motion. If [the defendant] wanted
to contest the legal conclusions in the Court’s [decision denying its summanygaotgotion],

it should have filed a timely motion for reconsideratiof.”).

3 See also Williams v. Johnsoi47 F. Supp. 2d 1016 (D.D.C. 2010) (denying the
plaintiff's motionin limine, which “recycle[d] the very same argument” in her partial summary
judgment motion that the district court already “rejecte8parks v. Susquehanna Cniyo. 05-
CV-2274, 2009 WL 1598125, at *2 (M.D. Pa. June 5, 2009) (“The court has already addressed
this question in relation to defendants’ motion for summary judgment, concluding that the
qguestion . . should be left to the jury...Since a motion in limine is not a proper place to
reargue amotion for summary judgment, the court will deny [the defendants’ mdtion
liming].”); EEOC v. Schott N. Am., IndNo. 06CV-1246, 2009 WL 310897, at *2 (M.D. Pa.



In denying summary judgment, Judge Hurldgund that with respect to whether
Plaintiffs had standing to brindaimsbased on the Village’s alleged redevelopment:plan
[G]enuine issues of fact do exist as to the role the Village played in Fasfield
renovation of the Building, whether via a formal redevelopment plan such as the

SARP or a more informal course of action taken to achieve the Village’s desired
redevelopment result.

Rivera 784 F. Supp. 2d &39. Even though th¥illage insistedthat Plaintiffs lacked such
standing in that it neveenacted the SAR#rough its “legislative body there was, at the very
least, an issue of whether it reached the same result intended by the SARP tloroegh s
“informal” process. Id. at 139-41. The SARP would be significant in proving Plaintiffs’
standing, whether it was enacted formally or informalljhe Villagecannot usets motionin
limine now to undothis finding, by again arguinghat Plaintiffs “should be precluded from
referring to SARP” which was “nothing more than a concept or idea” (Vill. Bt4gt

Judge Hurley also found assueof fact for trialwith respect to the discriminatory intent
that the Village purportedly possessed when implementiitg alleged redevelopment plan
Rivera 784 F. Supp. 2d at 147, 153his finding was premised on, among other thirths, fact
that pre-existing issues with the presence of day labonershe Village andthe Village’'s
increasing efforts to employ traffic enforcement policies to resolve thesesissuipported a

context in which such intent likeipformedthe adoption othe allegedredevelopment planid.

Feb. 5. 2009) (agreeing that the defendant was “merely attempting to reargueahiag of
evidence in its motion in limine,” even though it already “had an opportunity to drguthése
plaintiffs lacked evidence to support their claims in its motion for summary judgment”)

4 Nor is there any reason to require Plaintiffs to refer only tacStSBP as a “concept or

idea,” and not as a plarefiacted or implemented” (Vill. Br., at 15eeDkt. No. 217 (*Vill.
Reply”), at 45). Presumably, Plaintiffs will try to prove that the Village “enacted or
implemented” the SARP either formally or informally, and the Village will seeksjoralve this
fact As JudgeHurley found, it isfor the jury to decide whether the SARP was simply a
“concept or idea.” The instructions to the jury will further clarify that mgtihat Plaintiffs say,
such as any statement that the SARP was “enacted or implemented,” constituteseviden



at 14749, see also Vill. of Arlington Heights v. Metro. Hous. D€warp., 429 U.S. 252, 267
(2977) (Powell, J.) (holding that, in inferring the intent regarding a radaalyiminatory
housing decision, the “historical background of the decision” is relevaAt)hough these
activities centered on “day laborers congtéitgg near the Building,” andPlaintiffs “are not day
laborers themselvés Judge Hurley ruled that, becausethe Village’'s day laboms were
predominantly Hispanic and treated as synonymous with its Hispanic populati@asariable
juror could find” tha these activities reflected an “ahtispanic element.”"Rivera 784 F. Supp.
2d at14950. The present motidoy the Villagesimply rehasles its earliemrgument that the
Village’s activities pertainedsolely to day laborers, and not its Hispanic resideor the
availability of housingin the Village (Vill. Br., at8-9, 1820). This argumenignores Judge
Hurley’s prior finding that, even though these activitietherwiseinvolved day laborers, they
couldstill support an inference discriminatory intentyiewed inthe overall context

Finally, Judge Hurley’s finding o& triable issue with respect to intent was reinforced
further bythe fact that the Village allegedly failed to require Fairfield to bring the Bigjilohto
conformty with thebuilding code even though the renovation exceeded 50% of the Building’s
value As Judge Hurley explained, thfailure constitutedone of theVillage's disputed
“[d]epartures from [n]Jormal [p]Jrocedure” from whichts discriminatory intent ispossibly
inferred. Riverg 784 F. Supp. 2d d150-52 see also Vill. of Arlington Height429 U.S. at 267
(“Departures from the normal procedural sequence also might afford evidence phapam
purposes are playing a rolg.”The Villagevoicesits dissatisfaction with this findingy trying
to block the veryevidencej.e., evidence of the “extent of mortgages taken out by Fairfield” to
purchase and renovate the Buildyill. Br., at 21), whichwould permit Plaintiffs to provehat

the Village failel to follow “[n]Jormal [p]Jrocedure.”As Plaintiffsargue,such evidencwiill show



that Fairfieldprocured(i) a mortgagegreater tharthe Building’'spurchase pricegyurportedly to
cover ‘extensive renovation costand (ii) a specific loan for renovating the Building; and that,
given the amount offinancingfor the renovation, Fairfield’s conformityith the building code
should have been required. (Dkt. No. 21RI¢" Opp?), at 20-21.)

Accordingly, this Courtlenies the Village’'s motion toategorically excludéheevidence
identified abovesince itdirectly conflics with Judge Hurley’s priofindingsthat suchevidence
is relevant to resolving disputed isswésnaterial fact in Plaintiffstase against the Village.

C. Evidence Regarding the Bartone Project

The Villagecontends thaanothercategoryof evidence regardinthe redevelopmenof a
separatepropertyat 120 Secatogue Avenue, also called the “Bartone Prdjsatyilarly raises
dualadmissibility concerns (Vill. Br., at 3331; seeVill. Reply, at10.) Allegedly, the Bartone
Projectis privatelyfunded, buhas beempproved by the Village, and propsdereplacea non
residential warehouse with a “mixede development (commercispace on the ground level
and residences above).” (Vill. Br., at 30.)

The Village’s disputeover the admissibility of the Bartone Project evidence is no
different than its dispute ovethe admissibility of evidencaboutthe SARP’s existenceThis
Court already considered, and rejected, the contention that the existence of RReiSA
irrelevant, since the Village did not formally enact$tee supraliscussion at SectidrB. There
is no reason nowo excludeotherevidence relevant to @nfling that the SARRvas enacted

Plaintiffs arguethatthe Bartone Project evideneell show that, in factthe SARPwas

enactedbe it formally or informally (Pls. Opp., aB2-34) The projectunlike the renovation of

> (SeeJPTO PIs. Exs. 53%6.) “JPTO PIs. Ex.” denotes Plaintiffs’ exhibits listed in the
joint pretrial order (Dkt. No. 190) and submitted with the Village’s omnibus motion asibiExh
L.”



the Building,(i) does nopropose to deplete affordable housing options, in that “there are no and
have never been residential structures” at 120 Secatogue Aweml(@) seeks to allocate 10%
of the new residences as “workforce/affordable housing.” (Vill. BB0&1; seeVill. Reply, at
10.) However, the projecipurportedly perpetuatesthe depletion of available affordable
housing,” and therefore is possibiglated tothe same allegededevelopment plamas the
renovation of the Building. (Pls. Opp., at 34-35 (emphasisddd

Accordingly, thisCourt denies the Village’s motion to exclude evidence regarding the
Bartone Project The possiblerelationship between the project and the Building’s renovasion
relevart—and, by no means, confusing, misleadiogprejudicial—in proving that the Village
carried out its alleged redevelopment plan agaiisanic residents, including Plaintiffs.

D. Newspaper Article& Internet Postings
1. Hearsay

The Village arguesfor the exclusion ofnewspaper articles and internet postingg,
recitinga general rule that these materials, as heaasa$not covered by any exception.” (Vill.
Br., at 25 (quotations omittedkeeVill. Reply, at £2.)

The Villagés preoccupation with this ruleuly misses the proverbial forest for the trees
before deciding thatthe hearsay exceptiordd notapply, the firstquestionis whether these
materialseven constitute hearsaysee Munafo v. Metro. Transp. Aythlos. 98CV-4572, 00
CV-134, 2003 WL 21799913, at *16 (E.D.N.Y. Jan. 22, 2003) (Korman, C.J.) (“While
defendants are correct that as a general matter, newspaper articles are inadmigsibie the
truth of their contents,. .they may be used for other relevant fi@arsay purposes.”)ifation
omitted). If these material§) arenot beingintroducedfor a hearsay purposee., “to prove the
truth of the matter[s] asserted,” Fed. R. Evid. 80{defining “hearsay”), or (iljare dherwise

excludedfrom the definition for hearsayd. at 801(d) (defining “[s]tatements [t]hat [a]re [n]ot
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[h]earsay”) thenthey arenot hearsay, and no such excepti®needed SeeU.S. v. Kong216
F.App’x 74, 76 (2d Cir. 2007) (“[The defendant’s] statementswvere not within the definition
of hearsg, ...and hence were not excludable as hearsay regardless of wtietihewnould
fall . . .under an exception to the hearsay rule.”) (citation omittedjith v. Duncan41l F.3d
340, 346 n.4 (2d Cir. 2009)oting that ‘[o]ffering evidence under [a hearsay exception] is
different than offering it for a nehearsay purpose,” and that such an exception is only “invoked
when the statement is offered for the truth of the matter asserted”)

For the most part, the articles and postitigd Plaintiffspropose tgut forthat trial may
serverelevantnonhearsay purposgin which casethe application of thehearsay ruleandits
exceptions,is inapposite As Plaintiffs point out many of thesematerial§ will show that
historically, Hispanic day laborers, gangs, and immigrants, anul theportedeffect on the
Village, weresubjectsof concern and hostilityn the community (Pls. Opp., at 4.) What
matters is not that the concern and hostikty reflectedn thesematerials wererealor accurate
but that their mere expression could have set the tone andstiamed the Village's
discriminatory purpose behindits alleged redevelopment plan See Munafg 2003 WL
21799913, at16-17 (holding thatan article reflecting the plaintiff's “public criticisms” were
admissible for the nehearsay purpose of showing the defants’ “motive for retaliating
against him); Roniger v. McCall 119 F. Supp. 2d 407, 41(&.D.N.Y. 2000)(holding that
articlesabout aprior incident were not hearsay, if offered goove the defendant’s state of
mind’ when firing the plaintiff foranother incident, whichalso revealed a “compromised
political independence” betwedhe defendant and the mayadackson v. Jimindb06 F.Supp.

2d 105,113-14 (N.D.N.Y. 2007) (denying reconsideration of a summary judgment decision

6 (SeeJPTO Pls. Exs. 192-94, 208-12, 368, and 438-40.)



based on its reference toegative publicity” inseveralarticles, because “most importantly”
these articles “reflect thaate of mind of [the defendantivho decided not to rappoint [the
plaintiff]”); accord Yarborough v. City of WarrerB83 F. Supp. 67682 (E.D. Mich. 1974)
(noting that a “series of newspaper articles” were “ostensibly concerned witlssihe of
motivation,” but that, where the housingcliminationclaims werebased on disparate impact,
motivation was not a “subject for inquiry”; and holding that these articles stédl admissible
“as evidence of the ‘historical context™ in which the purported discriminationroed).

Indeed,Judge Hurley himself relied on theseaterialsto show that commentntained
thereinsuggestda “climate of extreme public anAtlispanic sentimeritfrom which a jury could
infer that the Village deliberately devised its alleged redevelopment plarfor the same
discriminatory reasonsRiverg 784 F. Supp. 2d at 144B; see also Vill. of Arlington Heights
429 U.S.at 267 (‘historical background”).Judge Hurley’s reliance on thesgaterialsat the
summary judgment stagebutsany argument that they aoaly inadmissible hearsayGee, e.g.
Nora Beverages, Inc. v. Perrier Grpf&m., Inc, 164 F.3d 736, 746 (2d Cir. 1998) (“On a
summary judgment motion, the district court properly considers only evidence dht e
admissible at trial): This Cout agrees with Judge Hurley that, at trial, thessderialsshould
be admissible not to prove the truth of their contdmis to contextualize the Villageiatentin
creatingthis alleged plan.

Plaintiffs similarly state that severather ofthe proposed articldsare admissiblenly to
showthatthe Village had'notice” of the “heated public controversgurroundingthe proposal
to renovate the Buildingnd its potential impact on the Village’'s Hispanic residemtsl notto

showthe truth ofthe matters that thee articlesassert. (Pls. Opp., at 4.)While it would be

! (SeeJPTO PIs. Exs. 177, 182-83, 294, 335, 349, 351, 513, and 516.)



inappropriate to admit theseticlesto show that there actuallyassuch acontroversytheyare
admissible for the more limited purpose of showtimgf the Villagatself knewor believedhere
was a controversy yet still allowed the renovationto proceedaccording to its alleged
redevelopment plah. See Munafo2003 WL 21799913, at *17 (holding that the same article
was also admissible for the nbearsay purpose of showing “defendants’ knowledge of the
substance ofithe plaintiff's] public criticisms”). Put simply, such a controversy, and the
Village’s awareness at, could potentially support another infereredgoutits intent to pursue
this allegedy discriminatoryplan. SeeVill. of Arlington Heights 429 U.S. at 267 (holding that
the “specific sequence of events leading up [to] the challenged decision” is alsmtelev

As for the remainder othe proposedrticles Plaintiffs acknowledge thaheyare being
“offered for the truth of the matter assertedg’, a hearsay purposéut only for specific
statementsherein thatreotherwise excluded from the definition for hearsay. (Pls. Opp., at 5.)
According to Plaintiffs, hese statementsare ones that themayor, George Graf, made, as the
Village’s “agent or employee on a matter within the scope of that relationship and while it
existed,” which, wherfoffered against [the Villagg] do not amount tanadmissiblehearsay
Fed. R. Evid. 81Xd)(2)(D); (Pls. Opp., at 5). There is no doubt thétkes authored by Graf
during his tenures mayor, areadmissible in their entirety as statemeots partyopponent.

SeeSeashock v. Harris CorpNo. 88CV-2067,1989 WL 36403, at *2 (E.D. Pa. April 11,

8 If necessary, a limiting instruction could be given at trial to mingnvany prejudice or

confusion. See, e.g.Highland Capital Mgmt., L.P. v. Schneigddédo. 02CV-8098 2008 WL
3884363, at *11 (S.D.N.Y. Aug. 20, 2008) (Leisure, J.) (holding that a “limiting instruction to
the jury regarding evidence admitted under the state of mind exception to they hedasa
would have “cured any potential unfair prejudice that defendants might have d¢i)ffeze’d on
other grounds607 F.3d 322 (2d Cir. 201®f. U.S. v. Downing297 F.3d 52, 59 (2d Cir. 2002)
(“Absent evidence to the contrary, we must presume that junesrstand and abide by a district
court’s limiting instructions.).

9 (SeeJPTO Pls. Exs. 180, 346, and 348.)
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1989) (admitting a “1957 article” under Fed. R. Evid. 801(d)(2)(D), as the author was a
“manager of [the defendant company], at the time he authored the rticle”

Articles thatcontain quotations from Grabut are authored by someone éf$present a
more complexquestion of admissibility Graf’'s quotations like the articles hepersonally
authoredarestatements ad partyopponenthat fall outside the definition for hearsay; however,
their “repetition in the newspapers” raises a sdpdraarsay issue, in that it reflects the “implicit
statement” ofother out-of-court declarantsi.e., the reporters, that Graf actually said those
things. Larez v. City oL..A., 946 F.2d 630, 642 (9th Cir. 1991). For one of#aticles (JPTO
Pls. Ex.181), the doublehearsay problem isesolvedby thefact thatGraf also ‘adopted’the
guotation, as repeated in the articleguring his deposition Pls. Opp., Ex. 2, al51:18-24
(adopting quotation iIIPTO Pls. Ex. 1§ Fed. R. Evid. 801(d)(2)(B& 805 seeTracinda
Corp. v. Daimlerchrysler AG362 F. Supp. 2d 48495 (D. Del. 2005) &dmitting “statements
[the defendant] made. .that were printed iThe Financial Timesrticle” as “admissions of a
party opponent,” and not hearsay, because heptadd the printed statements during his
deposition);Boyd v. City of Oakland458 F. Supp. 2d 1015, 1050 (N.D. Cal. 20a&rgon,
Mag. J.) (holding that thpolice chiefs statements, as quotedan article, were “admissible as
evidence,” sincethe police chief during his deposition, “replied that he did” make the
statements)¢f. Mandal v. City of N.YNos. 02CV-1234, 02CV-1367, 02CV-6537, 2006 WL
3405005, at 2 (S.D.N.Y. Nov. 26, 2006fadmittingthe “pations of the[reporter’s]Articles and
Notes that contain direct quotations or attribute specific statements to indilddfgldants or

their agents,” where nobody “directly denieftving madeany of the statements attributed to

10 (SeelPTO Pls. Exs. 179, 181, and 447.)
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them”). Plaintiffs, however, have failed to peowvhat Graf similarly “adoptet during his
deposition, the quotations that appear in the other articles (JPTO Pls. Eaad49).

Accordingly, this Court denies the Village’'s motion to excludeposedarticles and
postingsas hearsgyexceptwith respect tdhe two articlesidentified asJIPTO Pls. Exs. 179 and
447. If, attrial, Plaintiffs offer certain of these materials fpurposes other than the ones that
this Court has already considered@gvantnon-hearsay, or are able to prove that Grdbpted
the quotations attributed to him in JPTO Pls. Exs. 179 and 447, this @ayrtevisit the
admissibility of these articles.

2. Authentication

The Village argueghat even assuminghe internet postirgyare admissible for the
relevantnonhearsay purpose etktablishinghe contexthatpossibly precipitatethe creation of
its alleged redevelopmeptan, theyshould be excluded for lack of authenticatigNill. Br., at
7-8; seeVill. Reply, at 2)

The “bar for authenticatidnof the internetpostings is “notparticularly hgh,” i.e., a
“reasonable likelihood” standard.U.S. v. Gagliardi 506 F.3d 140,151 (2d Cir. 2007)
(quotations omitted) “The testimony of a witness with knowledge that a matter is what it is
claimed to be is sufficient to satisfy this standaftd.”(citing Fed. R. Evid. 901(b)(1)). As long
as such testimony is sufficient, these postings should be admitted, “notwithgtémat [they]
were editable.”ld. (admittingthe defendant’$e-mails and transcripts of instamtessage chats,”
despitehis claim that these messagesre“not originals and could have been subject to editing,”
asthird-party testimonyndicatedthat hese messages “were in fact accurate records”).

Plaintiffs represent thatadet Liotta, described asan “advocatg on behalf of the
Village’s Latino community,” will testify that these posting are authentic, seshe personally

“downloaded all of the postings and confirmed the identities of the key posters.” (Pls.tOpp., a

12



8-9, 29.) Liotta’s testimonycould suffice to authenticate ths® postings, by showing a
“reasonable likelihood” that they were actugtlysted on the internet byembers of amnline
community comprised of the Village’s own residefltsGagliardi, 506 F.3d at 151 (quotations
omitted).

Accordingly, this Court denies the Village’s motion to excltiie internet postings that
Plaintiffs intend tooffer at trial on the basisof authentication If Plaintiffs are unable to
authenticate these postings at trial, the Village may renew its objection.

3. Relevance

Apart fromthe challenges already raised and discusaqafaat Section I.B, the Village
also challenges, as irrelevatiyee specific newspaper articles (JPTG.PExs. 208209 and
351), which deal with “occurrences that did not take place in the Village.” (Vill. 88.) a

Although oneatrticle (JPTO Pls. Ex. 351)eflectsa larger controversyover how other
parts ofLong Islandwere treatind_atinos it alsoreferences controversyin the Villageoveran
incident of“Latinos [being]forced to flee their home&as a result of attacks against them for
their participationin a “candlelight vigilfor the Virgin of Guadalupe.” (JPTO Pls. Ex. 35].
The article is relevant for this referend®cause itends to provehat the Village was aware
that, by continuing to encouragbe Building’s renovation at the expense of its Hispanic
residents, it would engend&milar controversy.See supraliscussion aBection ID.1.

With respect to the two other articleiPTO Pls. Exs. 20809), Plaintiffs argue that the
articles are relevantbecause theyaise concern over Latino gangrelated violencan towns

adjoining tte Village” (Pls. Opp., at J Plaintiffs’ argument is unpersuasivébsent evidence

1 Liotta’s testimony could also suffice to authentictite “leaflet” (JPTO Pls. Ex. 446), to

which the Village objects (Vill. B, at 8), in that “she helped create the leaflet.” (Pls. Opp., at 8.)

13



that the Village wasancerned about these activitiesthe adjacent towns, their probative value
is minimal, while the potential prejudice and confusion that would result from thmissidn is
significant.

Accordingly, this Court denieshe Village’smotion to excludehe article identified as
JPTO P$. Ex. 351, bugrants the motion as to tiwo articlesidentified asJIPTO Pls. Exs. &
209 If Plaintiffs proffer the former for a purpose for which it is not relevantjenonstratéhat
the latter are relevant for some purpose, this Guoastrevisit these determinations.

E. Photographs
1. Photographs dhe Building’s Conditios

The Village attempts to preclude Plaintiffs from introducing photographs of the
conditionsin and around the Buildintf, both pre and postenovation** (Vill. Br., at 11 see
Vill. Reply, at 23.) According to the Village, these photographs are irrelevant, intthaither
owned the Building nor was abligated to maintain the Building, and, to that ettty might be
confusing, misleading, and prejudiciaVil(. Br., at11-13 seeVill. Reply, at 23.)

This argument, howeveagainseeksto eraseJudge Hurleys prior findings. (Pls. Opp.,
at 11);see supradiscussion at Section |.g&ollecting cases) Judge Hurley founthat whether

the Village dparted from normal procedure, loysmissng code violationsummonsedor the

12 (SeeJPTO PIsExs. 42,77, 80, 8295, 97101, 10317, 11920, 14752, 17274, 17678,
184, 215-17, 424-34, 452, 465-68, 519-20, and 524-25.)

13 At present, this Court is unable to assess where and when the countless phstagra

actually taken,i.e., their authenticity, and refrains from conducting this assessment until
Plaintiffs attempt to introduce theat trial. See Wechsler v. Hunt Health Sys., Likb. 94CV-

8294, 2003 WL 21998985, at *2 (S.D.N.Y. Aug. 22, 2003) (Leisure, J.) (“[T]he Court will
reserve judgment on [the authentication matter] until plaintiff seeks to offer doesments into
evidence.”);see also Wright v. Mariner Health Care, Intlo. 06CV-169, 2008WL 2704034,

at *2-3 (S.D. Miss. July 3, 2008) (agreeing that “the defendants’ objections to the aitthent

the photographs are premature and should be reserved until the plaintiff has had an opportunity
to offer foundational and authenticating testimony at trial”).

14



Building withoutinspecing to see ifthe violations persisteds a triable issue of fachaterial to
the issue of the Village’s allegedly discriminatory inteRiverg 784 F. Supp. 2d at 15Here,
the Village repackagests objections to these findings into atack onthe admissibility of
photographsvhich, based on theipurportedtiming, are arguablyelevant to provehe alleged
departure from normal procedute. These photographossiblyshow prerenovation building
code violations between October 2004 and September 2005, when the summonses were in place;
and the persistence of these violations, in part, after the dismissal of the summonses
September 2005.

Accordingly, this Courtdenies the Village’s motion to excludlee photographsf the
Building’'s conditiors on relevance grounds.Plaintiffs, of course, will have to properly
authenticate each tfiese photographsefore they are admitted at trial.

2. OtherPhotographs

The Village also attempts to preclude Plaintiffs from introducing photographs of

"15 and photographs of “parking restriction&®” (Vill. Br., at 13.) The

“Community Activity
former refersto imagesin which its Hispanic residents, incluty Plaintiffs, are “eating and
socializing.” (d.) The latter refers to imagea®flecting the restrictions “in front of 150

Secatogue Aventiepursuant tats traffic enforcement policies(id.; seePls. Opp., at 14.)The

Village argueghat all of thlese photographs are irrelevant. (Vill. Br., at 13.)

14 The above fact, which Judge Hurley found relevant in raising a factual issuelfdrasia

nothing to do with ownership @an obligaion to maintain the Building.Thus, the Village's
argument about thmadmissibility of these photographs, based on such considerations, clearly
contradicts Judge Hurley’s finding or, at the very least, ignores it.

15 (SeeJPTO Pls. Exs. 441-45d448-50.)
16 (SeelPTO Pls. Exs. 22and526-34.)

15



i. Photographs of “Parking Restrictions”

The Village presumablyobjects tothe “parking restrictions” photographer the same
reasons it objectto any evidencerelating to the Village'sraffic enforcement policies.As
discussedupraat Section I.Bthe Village’s objections to this categarf/evidenceas a whole is
an improperchallenge to Judge Hurley/prior findings, particularly his finding thatthe
employment of traffic enforcemepolicies against day laboreassrelevanto the Village’sintent
with respect taits alleged redevelopment planAs previously discussedhe Village camot
negateJudge Hurley'dinding now by seeking, via a motiom limine, to barthe very evidence
that pertains tdhesetraffic enforcement policiessuch as theghotographs reflectingarking
restrictions in front of 150 Secatogue Aven@eesupradiscussiorat Section I.B As Plaintiffs
explain these photographs will “aid[]” testimony abdhe fact that traffic enforcement policies
“targeted” day laborers(Pls. Opp., at 14.)

ii. Photographs of “Community Activity”

The Villagealsotakes issue with the “Community Activityshotographsclaiming that
such activity isirrelevant even toestablishnon-economicactualdamages. (Vill. Reply, at4;
seeVill. Br., at 13.)

The Fair Housing Acprovides that, “if the court finds that a discriminatory housing
practice has occurred or is about to occur, the court maydawathe plaintiffactual and
punitive damages 42 U.S.C. 8§ 3613(¢}) (emphasis added)A “damages action” brought
under this statute “sounds basically in tortCurtis v. Loether 415 U.S. 189, 195 (1974)
(Marshall, J.). As such actual (or compensatoryflamagesmay consist ofnot only “outof-
pocket loss and other monetary harms,” but als@monetary harms “determined accordiag
principles derived from the common law of tortaViemphisCmty. Sch. Dist. v. Stachyrd77

U.S. 299,306-307(1986) (Powell, J.jconsidering compensatory damagascea Section 1983
16



claim is also a “species of tort liability”(quotations omitted) see Robert G. Schwemm,
Compensatory Damages in Federal Fair Housing Cases, 16 El&vC.L. L. Rev. 83,90
(1981 (“[W]hatever the statutory basis, a housing discrimination claim sounds in tort
and. . .compensation principles applicable to tort law generally and to dignitary torts i
particular should govern damage awards in fair housing casefs.t);S. v. Vulcan Soc'y, Inc.

897 F. Supp. 2d 30, 3&E.D.N.Y. 2012) (Garaufis, J.) (holding th&pecific categories [of
compensatory damages] that have been recognized and defined in the common lavad# tort”
also available for Title VII, Section 1981, and Section 1983 discrimination glaims

Non-monetary harmsicompensablen the common law of toft,include (i) “emotional
distress” and (iihe “loss of enjoyment of lifé Vulcan Soc'y, In¢.897 F. Supp. 2d at 423;
accord U.S. v. Hyltaro44 F.Supp. 2d 176, 1997 (D. Conn. 2013) (Hall, J.) (holding, in a Fair
Housing Act case, that the plaintiffs wealsoentitled to compensatory damages for “emotional
distress,”defined as‘severemental trauma associated with unlawful discriminaticand for
“fewer life chances,such as lower “quality of life’) (quotations omitted)Schwemmsupra at
90 (stating that “economic loss,” “emotional distresat “loss of rights” are all “judicially
recognized as an appropriate basis for an award of caaeen damages to a victim of housing
discrimination’).

Actual damages for “emotional distresdd not require proof that a plaintiff either
displayed “physical symptoms” dfie distress or “sought medical treatment” for Ratrolmen’s
Benevolent Ase’ of N.Y. v. City of N.Y.310 F.3d 43, 556 (2d Cir. 2002)(Section 1983
claims); see also Hylton944 F. Supp. 2d at 19@warding “garden variety” damages for
emotioral distress, “meaning the claim for distress is devoid of evidence of medicaldreat

physical manifestation”)On the other hand:
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A plaintiff's subjective testimony, standing alone, is generally insuffidesustain
an award of emotional distress damages.Rather, the plaintiff's testimony of
emotional injury must besubstantiated by other evidence that such an injury
occurred, such as the testimony of witnesses to the plantiftress, . . ,or the
objective circumstances of the violation itself.
Patrolmen’s Benevolent Ass’n of N.¥310 F.3dat 55 (citations omitted).
Regardingactual damages for the “loss of enjoyment of'life
The concept of loss of enjoyment of life.provides compensation for the
deprivation or impairment of the senses or of one’s ability to engage in those
activities and perform those functions which were part of the victim’s life pithe
injury. . ..
Proof of loss of the normal pursuits and pleasures of. lifeloes not depend on
evidence of the injury or the accompanying physical sensations and emotional
response. Rather, a ‘before and after’ method of proof is used which requires
evidence of (1) the nature and extent of plaintiff's lifespfier to being injured, and
(2) the limited lifestyle of the plaintiff afterwards.
Rufino v. U.S.829 F.2d 354, 359 n.8 (2d Cir. 198@mphasis in originalkjuotations omitted
(Federal Tort Claims Act claim§ee also/ulcan Soc'y, InG.897 F. Supp. 2d at 44-45, 4Ztiphg
Rufinowith approval, and holding that there is “no compelling reason to distinguish between the
discrimination and personal injury contexts for the purposes of defining loss ohempwf
life”).
Consideringhe above principles, the “Community Activity” photographs appelavant
in establishing no®conomic, actuatlamages, namely, Plaintiffemotional distress and their
loss of enjoyment of life.Plaintiffs focus on the fadhat these photograplmlp to provethat
they suffered emotionalistress damagefsom the “loss of this communitydmongHispanic
residentsn the Village as a resuilof the allegedousingdiscrimination. (Pls. Opp., at 13.)The
Village’s responsés that the absence of “medical support” and “any other evidence of emotional

distress” rendershese photographs irrelevant. (Vill. Reply, at 4.) On the contrary,caiedi

treatment and physical manifestation evidence are not esser@sablishingemotional distress

18



damages Plaintiffs’ own testimony—paired with these photographspther substantiating
testimony andadditional information abouhe “objective circumstancesiivolving the alleged
housing discrimination-could be enough toestablish thar emotional distress damages.
Patrolmen’s Benevolent Ass’n of N.310 F.3d at 55.

Even if these photograplase not relevant to the issue of emotional distress damages,
theynonetheless amelevant to the issue of damages for the loss of enjoyment ofRitantiffs
do notraisethis issue, buthis Court believes that is a possiblebasis for finding damages in
this case. These photograpimay satisfy the first step of the “before and after’ methgd
applicable toprove damages for the loss of enjoyment of lifeRufing 829 F.2d at 359 n.8
(quotations omitted). By showing thatRitiffs wereonce able to interact with a community of
other Hispanic residents, these photographs coulchpertantto show that the alleged housing
discrimination deprived them of, or impaired, this ability.

Accordingly, this Court denies the Village’'s motion to exclude the “Community
Activity” and “parking restrictions” photographs.

F. “Vision Long Island” Records

It appears to bandisputed thathe Villagehiredan organization, Vision Long Islanth
recommend ways to redevelop various areas withénVillage. GSeePls. Opp., at 22; Vill.
Reply, at6.) The Village’'scentral challengéo the admission ahe Vision Long Islandecords
relating to the “visioning process.e., meeting minutes, reports, and presentatféis that this

evidencecorstitutes hearsay® (Vill. Br., at 22-23;seeVill. Reply, at 67.)

17 (See JPTO Pls. Exs, 58, 218, 293, 342-43, 363, and 397.)

18 Because this Court concludedra that these records are admissible for a relevant non

hearsay purpose, it need not also address the Village’s related arguments ¢hegcihves are
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On examination, tese records seem &videncethat, throughout this process, Vision
Long Island recommended among other thingsthat the Villages redevelopment should
preserveaffordable housing options, such as the Building, and refrain from displacidgmntssi
(See, e.g.JPTO PIs. Exs. 5 (“Identify strategies to preserve existing affordallédow income
housing stock.”),58 (“VISION has long established the position tipaople should not be
displaced. . .[T]he [Secatogue apartments] shoutdme torn down until an adequate alternative
has been put in place for the residents.”), 84d (“Vision plans to tie the Farmingdale train
station area redevelopment in with the Village visioniny.”

Plaintiffs propoundtwo purportedlyrelevantpurposesfor which they intend to offer
these records at trial. (Pls. Opp., atZ®) First, Plaintifs seekio introduce these record®
show([the] availability of less discriminatory means of improving the conditions of the bgildin
(Pls. Opp., at 22.)Such a showings relevantto Plaintiffs’ claim that the Village's alleged
redevelopment plan had a discriminatory impact upon its Hispanic resid8at-Huntington
Branch, NAACP v. Town of Huntingtd®44 F.2d 926, 93@d Cir. 1988)“Once a plaintiff has
made a prima facie showing of discriminatory effect, a defendant mugnpiesna fide and
legitimate justifications for its action witimo less discriminatory alternatives availali)e
(emphasis added3ge also Riverar84 F. Supp. 2d at 145 (citikuntingtonwith approval).

However when offered for this purposthe Vision Long Island records, standing alone,
constitute hearsay Plaintifs areseeking to introduce the records not simply to show that
recommendations abotiess discriminatoryalternatives”’were made, but that thepeoposed

“alternatives”wereactuallyavailable. In other words,Hetruth of therecommendationsnd not

irrelevant and amount to lay opinion testimony offered for their truth. (Vill. B22&3; Vill.
Reply, at 67.)
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merely their expression, mattershus, unless the viability of the recommendations in the Vision
Long Island records is establishdoughother direct evidence, the recommendations are not
admissible to show thétess discriminatory alternagg” existed.

The second purpose for which Plaintiffs seek to admit the reeordsshow that the
Village receivedhe recommendationbut “blatantly rejectetVision Long Island’sproposatito
includethe Building in the visioning process. (Pls. Opp., at 23.) Such a showing is relevant to
Plaintiffs’ claimthatthe Villageacted out of discriminatory moties” (Id.) As with the“public
controversy” surroundinthe renovation of the Buildinfsee supraliscussion aSection ID.1),
what is relevant is thate Village was aware ofision Long Islants recommendations about
“less discriminatory alternativédyut proceedetb apply the allegededevelopment plato the
Building anyway SeeVill. of Arlington Heights 429 U.S. at 26notingthatthe adoption ofa
newrestriction on the use of the property to siAglmily homesafter the town found ouébout
the “integrated housing” planwould have beemelevant tothe “specific sequence of events
leading up” to the town’s decision teject the plag). The mere fact that the recommendations
were madei.e., their expressiorand not their truth, would be enoughreinforcean inference
that the Village acted with discriminatory intéfitThe Visia Long Island records are therefore
admissible for theelevantnon-hearsay purpose of establishing the Village’'s awareness of the
recommendationgontained therein, as part of the “sequence of events” culminating in the

Building’'s renovation However, ifthis is the only purposér which they are admitted, this

19 This Court rejects Plaintiffs’ argument that “[s]tatements made by Village ddfitias

repeated in these records, are “opposing party statement[s]” beyond th&odefori hearsay

(Pls. Opp., at 25). The argument overlooks the deldesay problem, similar to the one
addressedsupra at Section I.D.1. Plaintiffs have not demonstrated how such statements
overcome this problem.
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Court will considerissuinga limiting instruction to prevent the jury from considering them for
any other purpose.

The Village also objects to severahet records (JPTO Pls. Exs. 269 &1d.-73), which
appear to be communications between Vision Long Island and Plaintiffs’ caom®elrning the
production of documents during discovery, on the basiseafsay (Vill. Br., at 22.) These
records, as hearsay or nbearsaydo not seem tbe relevanto anypurpose for which Plaintiffs
purport to offer them. This Court therefore excludes these records, until Plaatiffisxplain
why they are relevant.

Accordingly,this Court denies the Village’s motion to exclutlese recordas hearsay
exceptthat it grants the motion with respectth® records identified a#?TO Pls. Exs. 268nd
271-73,the relevancef which is unclear. If Plaintiffs offer these records for some purpose
other than the relevannonhearsay purpose of showing thatisidn Long Island’s
recommendations were part ofsquence of eventsthis Courtmay revisit he hearsay issue.

G. Lay Testimony
1. Spouses & Children

The Village opposes,as irrelevant testimony by Plaintiffs’ spouses and children
regarding (i) any “condition” that relates tothe alleged housing discrimination and
(i) “damages” that Plaintiffs suffered based on such discrimination. (Vill. Br., 25XkeVill.
Reply, at 78.) According to the Village, only the “personal knowledge” of Plaigtiéind not
thar spouses and childreis, relevanin proving the above factgVill. Br., at 24-25.)

The nonparty status oPlaintiffs’ spouses and children, howevdoesnot render their
testimony irrelevant. First, these individualanay still be able toprovide relevant firsthand
testimonyto provethe existencef the comlitionsupon whichPlaintiffs’ housing discrimination

claimsare based (Pls. Opp., at 2@7); cf. Loeffler v. Statemsland Univ. Hosp.582 F.3d 268,
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277 (2d Cir. 2009) (Jacobs, C.Jhdlding that the testimony of the plaintiffs’ “other family
members” was also relevant in creating a triable issue with respéieitodisabilitybased
discriminationclaim). For instance these individualgsould testify that they tonoticed firsthand
the Village’s heightened employment of traffic enforcement policessthe Building or that
they saw some of the controversy behitice Building’s renovation. As discussedupra at
Sectiors I.B and 1.D.1 such testimonyegardingtheseconditions couldeinforcean inference of
the Village’s discriminatoryeasons fopursuing its alleged redevelopmetén.

Second testimony by Plaintiffs’ spouses and children, based on their personal
knowledge may provide the “other evidence&cessaryo “substantiate[]Plaintiffs’ testimony
concerningtheir own emotional distress damage®atrolmen’'sBenevolent Assn of N,Y310
F.3d at 55.Despite what the Village arguesich testimony would not besedto “speculate on
‘damages’ suffered by persons not parties to the actiom,”other members oPlaintiffs’
households(Vill. Br., at 24) but rather to show that the alleged housing discrimination
“impacted the family and ultimately exacerbated a plfimtistress.” (Pls. Opp., at 27.)

The Village also opposes, as hearsay,spouss or child’s testimony regarding
“‘communications” betweeRlaintiffs, or other members of their houselspldnd the Village.
(Vill. Br., at 25;seeVill. Reply, at8.) Plaintiffs, howeverproposethatsuch testimony “will be
offered solely to establish that the communication occuresippposed tthe accuracyf what
was communicated. (Pls. Opp., at 28The Village seems to concedeat Plaintiffs “can
certainly testify that a communication was made, without offering to prove the truth of the
subject matter of such a communication.” (Vill. Reply, at 8.)

Accordingly, this Court denies the Village’s motion &xclude the testimony of

Plaintiffs’ spouses and children as irrelevant or constituting hearsay.
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2. Other Witnesses
i. Janet Liotta& Christina RuizDiaz

The Villageopposes the testimony of Janet Liaitad Christina RukDiaz, described by
Plaintiffs as “advocates on behalf of the Village’'s Latino communi®s.(Opp., at 29). (Vill.
Br., at 26-27.)

The Village contends in conclusotgrms thatLiotta’s and RuizDiaz’s testimony is
irrelevant and enstitutes harsay antbr improperlay opinion testimony. (Id.) Plaintiffs,
however,represent thakiotta and RuizDiaz will testify abouttheir respectiveadvocacy roles
and observationeegardingchanges with respect to the area around the Buildlvaged solely
on their personal knowledge and experietricegPls. Opp., at 29.) Nothing in Plaintiffs’
representatiors-and notably, the Village provides no real argument to suggest otherwise
indicates that such testimonyiigelevant oramounts tearsay”

Nor dothese representationadicatethat such testimonynvolves the rendering ofay
opinions, rather than the simple relaying of persdiaatual observations relating tBlaintiffs’
housingdiscrimination claims See Bazile v. N.Y.®lous. Auth. No. 00-CV-7215, 2002 WL
171690, at *11 n.21S.D.N.Y. Feb. 1, 2002) (Scheindlin, J*While . . .[n0o] lay witness may
offer her opinion as to whether [the plaintiff] was treated differently on the béasace, [they]

may certainly offer theiobservations based on personal knowledd@.”).

20 Liotta’s testimony is also relevant for the purpose of authenticating eed&se supra

discussion at Section I.D.2.

21 If Liotta or RuizDiaz wereto offer a lay opinion as ttwhy [P]laintiff[s] suffered” as a

result of actions taken by the Villageg., because they were Hispanic, the opinion would only
be permitted, if Liottaor RuizDiaz was “involved,” and thus was able to observe, the Village’s
“decisionmaking processes.'Hester v. BIC Corp.225 F.3d 178, 184 (2d Cir. 2000) (citing
Fed. R. Evid. 701). Otherwise, “subjective impressions” that the Village’s actions were
“attributable to [Plaintiffs’] race” would be impropand inadmissibleld.

24



Furthermore the fact that Judge Hurlegiready consideredtatements from Liotta and
Ruiz-Diaz on summary judgment & compellingreasonto admit such testimony at trialSee
Riverg 784 F. Supp. 2d at 148, 15&e also suprdiscussion at Section I.D.1.

Accordingly, this Courtdenies the Village’s motion to exclude Liotta’s and RDiaz's
testimonyto the extent it is based on personal knowledge.

ii. Eric Alexander

The Village opposethe testimog of Eric Alexander, Vision Long Island’s executive
director, as irrelevant,because“there was no enactment or general acceptance of’ the
recomnendations by Vision Long Island. (Vill. Br., at 27.)

On the contrary, the Village’'sevy failure to accept these recommendatiena relevant
fact As with the Vision Long Islandrecords Alexanders testimonypossibly serves two
purposes: showing th&i) Vision Long Island developediuring the visioning proces8ess
discriminatory altenatives” to renovatingand requiring.atino residentdo leave the Building
and(ii) the Villagewas aware of, butejected thesealternatives in permitting the renovatitm
proceedaccording toits alleged redevelopment plan(SeePls. Opp., at 24(stating that
Alexander will testify about “how the Village specifically instructed him to edkeljthe
Building] from the visioning,” despite Vision Long Island’s “strong starttat the building
should not have been torn down until adequate alternatiges put in placg?) Either purpose
is relevant to provingimportant aspectsof Plaintiffs’ housing discrimination claimsi.e.,
discriminatory impact and intenSee supraliscussion at SectidrF.

Accordingly, this Courtlenies the Village’'s motioto excludeAlexander’s testimony.

iii. Joanne Krapp

The Village opposes Joanne Krappisipeachmenttestimony as irrelevant and

amounting to hearsay. (Vill. Br., at 27.) The testimony is intendechpeachGraf at trial,
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should hedeny makinga prior statement about “allocating $45,000” to assist Budding’s
residentsn relocatingas a result of the renovation. (Pls. Opp., as8éVill. Reply, at 9.)

Krapp’s impeachment testimomthat Grafactually made theprior statement-would
notamount ® hearsay The purpose aéxtrinsic evidenceoncerning Graf’s “prior inconsistent
statement[]’ including such testimony, would not be te@monstratehe “truth” of the prior
statement, “but rather to demonstrate [his] lack of credibifiy’a wihess U.S. v. MergenNo.
12-CR-2873, 2013 WL 5857143, at *2 (2d Cir. Nov. 1, 201¥)e alsdJ.S. v. Ploaf311 F.2d
544, 546 (2d Cir. 1963) (holding that the jury was appropriately instructed that the testifnony
two agents that “[the prosecution witness]dado them a statement contrary to his testimony”
was admissible to “impeach,” and not to challenge the “issue of [defendantts). gtnl short,
such testimonypossibly servesa nonhearsay purposef showingthat Graf did not testify
honestly, in that he denied the prior statenu&sipite having made it

Such testimony is also relevant to impeaching Graf's credibility regardimgsae thais
not merelycollateral, f.e., as to those matters which are relevant to the issues in the case and
could be independently proven.U.S. v. Blackwoad456 F.2d 526, 531 (2d Cir. 1972) (“A
witness may be impeached by extrinsic proof of a prior inconsistent statenhgms to matters
which are not collateral[.)! In this case, the nerpllateral issue isthe Village's direct
involvement in the renovation of the Building. (Pls. Opp., at 30.) The Villdggputes the
relevance of such testimony to this issue, lbguimg that the Building’s residentsvere
“reimbur®d for their displacement .by Fairfield” and not by the Village. (Vill. Br., at 2%ee
Vill. Reply, at 9.) The argument ignores the fact that, even if the Villay@atiusethe morey
that it supposedlyallocated to fund the relocation of the Bliilg’'s residentsthe Village’'s

allocationof the moneymay still evidence its involvement in the renovation. Should Geaiyd
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the priorstatementand trerebydiminish proof of the Village’s involvement, Plaintiffs should be
permitted tantroducesuch estimony to impeach the credibility of Graf's denial.

Accordingly, this Courtdenies the Village’s motion to exclud&app’s impeachment
testimony.

iv. Jean Paul Rodrigue

The Village opposes Jean Paul Rodrigusishenticationtestimony as suchtestimony
only serves to authenticate"@emonstrative aid{JPTO Pls. Ex. 96)hat is irrelevant. (Vill.
Reply, at 89.) The “demonstrativaid’ appears t@videncethe Village’s employment of traffic
enforcement policies, premised on the parking tickets that it issued in variosis &1ea0O PlIs.
Ex. 96.) The Village’s relevancebjectionto such testimongtems fromits same objection to
the category of evidence regarding traffic enforcement policies, andsisdjacted. See supra
discussion at SectidrB.

Additionally, theVillage opposes such testimony, arguing thatequires Rodrigue to
opine as an expert(Vill. Br., at 28.) Rodrigue, however, need not provide expert testimony to
authenticate thédemonstrativeaid,” which he prepared through a process of “transferr[ing]
voluminous quantities of Village data.” (Pls. Opp., at 28§, e.g.U.S. v. EspinaAlmeidg 699
F.3d 588, 608610-13(1st Cir. 2012) (holding thahe “lay testimony of an individual—who
prepared, with softwarehe analysis of GPS datadmitted into eviden¢e-was “sufficient to
authenticate th&PS data andoftware generated evidenge” The data, and the process by
which Rodrigue transferred that dateere “not so scientifically or technologicgllgrounded”
that expert testimony is necessaryspinalAlmeida 699 F.3d at 612. Rather, Rodrigue may
authenticate the “demonstrative aid” by meraiticulating facts, and not opinions, to satiafy

“reasonable likelihood” that the data and pecessvere accuratand reliable Id. at 612-13.
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Accordingly, this Court denies the Village’s motion to exclude Rodrigue’s authgan
testimony. The admissibility ofsuch testimony, however, does moiply that it will suffice to
authenticate the “demonstrative aid” identified83 O Pls. Ex. 96.

v. Kerry Galvin, Yesera RodriguezKathryn Stein& an Unnamed'Nixon
Peabody Paralegal”

Finally, the Village opposes the impeachment testimonfowher interns for Hofstra
Law's Community Legal Asstance Corporation (“Hofstra Law Clini¢"Kerry Galvin and
Yesena Rodriguezand brmer Hofstra Law Clinic lawyer, Kathryn Stesmd the authentication
testimony of anunnamed paralegal for thaw firm of Nixon Peabody LLP. (Vill. Br., at 289;
seePls. Opp., at 31.) As the Village argues, the above withesses are “all impropleat they
werg or are, affiliated with Plaintiffs’ counselin this case Hofstra Law Clinic and Nixon
Peabody LLP.(Vill. Reply, at 910.)

As the Second Circuit hasaognized:

The advocataevitness rule applies, first and foremost, where the attoe@gsenting
the client before a jury seeks to serve as a fact witniasshat very

proceeding. . .[W]hen one individual assumes the role of both advocate and witness

it [may] so blur[] the line between argument and evidence that the jury’syatbilit
find facts is undermined. . . .

For the most part, these concerns are absent or, at least, greatly redwredagh
here] the lawyewitness does not act as trial ceeh. . .The only concern that may

remain is the implication that [he] may have been biased in his testimony a#t a resu
of his former representation of plaintiffs. If the fear of bias were sufti@a its own

to prevent [him] from testifying, then a similar argument could be made that an
accountant, doctor, or anyone else who ever had a relationship with a party should be
forbidden to testify out of a concern for potential bias. That, of course, is not the rule.

Ramey vDist. 141, Int'l Ass’n of Mdginists & Aerospace Worker878 F.3d 269282-83(2d

Cir. 2004) emphasis in originalsecond, third, antburth modifications in original; quotations
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and citations omittedaffirming Judge Edward RKorman’s decision to allow a lawyer to testify
at trial).??

In this casethe impeachmernestimonyof theformerHofstra Law Clinicmemberss not
improper as they are not “trial counselld. at 283. Galvin, Rodriguez, and Stein are no longer
affiliated with thelaw clinic. See Sedrade Mar. Corp. v. Coutsodontislo. 09CV-488, 2011
WL 3251500, at 12-13(S.D.N.Y. July 25, 2011) (Pittman, Mag. Japplying the advocate
witness rule to “attorneys who areurrent membersof the firm presentlyrepresenting
defendant$ as distinguished from attorneys who “moved to another firf@fphasis added)
Even if these individualsnay still be treated asmiember[s] of the trial teaimfrom the law
clinic, for purposes of their testimony, there is no possible way for them tasdttdvocate|[s]
before the jury. Murray v. Metro. Life Ins. Cp583 F.3d 173, 179 (2d Cir. 2009) (Jacobs, C.J.)
(citing Rameywith approva). Finally, these individuals are only testifying to impeach other
witnesses, and not “as [] fact witness[e§ldmey 378 F.3d at 28 Because these individuals are
neither “trial counsel” nor “fact witness[es],” they raise none of the sseegarding ddvocate-
witness[es]” that warrants barring thempeachment testimonyd. at 282-83.

The same can be said abdbe unnamed paralegal for Nixon Peabody LLP, whose
testimony will purportedly serve to authenticate the same “demonstrative aRbdiggue’s
testimony (PIs. Opp., at 31). Unlike tfeemer Hofstra Law Clinic membershé paraégalis a
current“member of the trial team” from the lawm. Murray, 583 F.3d at 179. But, the mere

fact that theparalegal“performs behinedhescenes work for the client[s] in the same case”

22 Because the “advocateitness rule” does not apply in this case, this Court need not

addresghe unsettledjuestionof whether a violation of theule mayappropriately be resetd

by a motion to exclude the lawyer’'s testimongee Ramey378 F.3d at 283 (noting th&he
remedy where an attorney is called to testify may be to disqualify the attorney in his
representationatapacity, not necessarily Hisstimonialcapacity’) (emphasis in original).
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hardly suffices to make him or her “trial counselCulelras Enters. Corp. v. RiverRios 846

F.2d 94,100 (1st Cir. 1988) (Campbell, C.J.). Moreover, the paralegal is merely providing
authentication, and not fact, testimongamey 378 F.3d at 282As such, the paralegahould

not be precluded fromséfying based on the “advocatétness rule.”Id.

The paralegal, however, should be giweled from testifying, becausée or she is
unnamed Plaintiffs, in the joint prdrial order, have solely identifiethe paralegalas a
“Representative of ParalegDepartment, Nixon Peabody.” (Dkt. No. 190, at16); see, e.g.
Marceline v. DelgadpNo. 09CV-1591, 2012 WL 517301, at5*(D. Conn. Feb. 16, 2012)
(precluding thetestimony ofa witness “listed in the Joint Trial Memorandum as an unnamed
‘civilian witness’); Loussier v. Universal Music Grp., IncNo. 02CV-2447, 2005 WL
5644439, at 7 (S.D.N.Y. Aug. 24, 2005) (“[T]he Court excludes testimony from the
unidentified representatives of [two rparty corporations][.]. The fact that the paralegal is
only offering authentication testimony is no excuse Riaintiffs’ failure to name him or her.
SeeFed. R. Civ. P. 26(a)(1)(A)(i) (requiring a party to disclose “the namef each individual
likely to havediscoverable information. . ,unless thause would be solely for impeachmig¢nt
(emphasis added)Surely at this late stage in the litigation, Plaintiffs should be ahtetdify
the paralegavhowill authenticate the “demonstrative aid.”

Accordingly, this Court denies the Village’s motido exclude the impeachment
testimony ofGalvin, Rodriguez, and Stein, but grants the motion with respect to the unnamed
paralegal for Nixon Peabody LI Bubject to Plaintiffs identifying the paralegal at least one week
before trial

This Court resems decision on the Village’s challengetiieimpeachmentestimony of

the former Hofstra Law Clinicmemberson relevage grounds Vill. Br., at 2829). Without
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more specifics about eadhdividuals testimony,a relevance determination is prematufgee

U.S. v. Forest729 F. Supp. 2d 403, 411 (D. Me. 2010) (Woodcock, Jr., C.J.) (“It is too early to
make a definitive determination. Trials take on a life of their own and basthisaecord, it is
premature to rule in or rule out [a witness’s] impeaahinbestimony.”).

. Conclusion

This Court GRANTS in part andDENIES in part the Village’s omnibusmotion to
exclude various evidence. The only evidence to be excluded(Aréour newspaper articles
identified asJPTO Pls. Exs179, 208-209and447; (ii) four of the Vision Long Island records
identified asJPTO Pls. Exs. 268nd271-73 and(iii) the testimony of the unnamed paralegal

Nixon Peabody LLP.

SO ORDERED:

/s/ Pamela K. Chen
PAMELA K. CHEN
United States District Judge

Dated:DecembegB1, 2013
Brooklyn, New York
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