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HURLEY, Senior District Judge:

Plaintiff Doreen Whethes (“W hethers’or “plaintiff”) commenced this adion against
defendarg Nassau Health Care CorporatigfNHCC”), Sharon Popper, Michakl Mostow,
Karl Kampe,and Petra Freeécaledively, “NUMC defendants”)anddefendant Richard
Turan (“Turan”) asserting claisof race-based discrimination and rieéory employmen
pradices in violation of 42 U.S.C. § 2000(e) (Titlel)/ 42 U.S.C. § 19842 U.S.C. §

1983 and New York’s Human Rights Laixecutive Lawg 296 (Sec Am. Compl. 1 1-pbas
Defs.” Ex. A). Presently before the Court is defendants’ motion for summary judgment
pursuant to Federal Rule of Civil Procedure 56 (“Rule 56”). For the reasons Isdiefionty,
the defendants’ motion granted.

BACKGROUND

The following fds, dravn from the parties’ local Rule 56.1 statements, tleedohgs,
and prior decisions in thcase, are undisputed urdesherwise oted.
Procedural History

In an Orde dated June 13, 2008, siCourt, adopting Magistrate Judge Orenstein’s
Report and Recommendation in its entirety, granted iUdefendants’ ration pursuant to
Federal Rule of Civil Procedure 24 severinto separate actions the claims of seven
plaintiffs, including Whetherswho each claimed that defendants had discriminated
against him or her based on rad&eeDocket No. 64 lemorandum and Ordedated

June 13, 2008. In the same opinionhé Court alsaismissedlaintiffs’ Title VI claimsin

! Though Whethets Second Amended Complaint does not name Petrad-ases defendant,
both parties stipulated that she should be included as a defendant in this SxEdocket
No. 90).
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their entiretytheir Title VII claims against the individual defendanénd all claims against
Turan, other than those #hetherswhichwerenot challenged at that stage in the proceedings.
(Id. at14-15)
Plaintiff’s Employment Respoitslities at NUMC

Plaintiff began work aNassau University Medical CenteNUMC”) as aHospital
Reoord Aide on Aigust 20, 1990. (WhetheDecl. § 3, aPl’s Ex. B (hereinafter “Whethers
Decl.”).) NUMC is part of NHCC, a pullic benefit corporation eaedby the New York
State Legislature. (Defs.’ R. 56.1 Stmt.  1.) Empley¢&UMC, such aplaintiff, are
subpd to Civil Service Law pursuant to which “the Civil Service Commissigtermines the
titles, process and method of promotion to higher Civil Service titigd.”f 2.) In or around
Marchof 1991, plaintiff received the Ciit Service title of “Clerk Typist,” and sHater
became a “Clerk Typist I” in 1995. (WhetheDecl. § 3) As a Clerk Typist I, plaintiff’s job
duties included “performing routine clerical work and filing.” (Defs.” R. 56.1tSfn.0.)

In 1999, NUMC estaltished the @ice of Diversity to educate and train employee
on cultural competency and to investigate compdahtiscrimination. (Defs.’ 56.1
Statemen( 15). At that time, plaintiffoecame a Diversity Representative of the Office of
Diversity and begaassisting Clifton JohnsofiJohnson”) who wasDirectorof the Office
of Diversity. (Whether®ecl.{4; Pl R. 56.1 Stmt. 1.7; Johnson Decf] 3, as Pl.’s
Exhibit D (hereinafter “Johnson Decl.}) In addition to the duties of Clerk Typist I,
plaintiff's duties included dealing @daly with the administration and investigaitg
employee complaints. (Pl.’'s R. 56.1 Stmt. | 8; Whetbep.at 44-53, & Def’s EX. L.
(hereinafter “Whethers Dep.)).Plantiff never reaeived a promation in her Civil Service
Title to refled her new dutieas Diversity Representativd\Whethers Decl. I 18.n her
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new role however plaintiff did not sdfer a loss in benefitorcompensation. Oefs.” R. 56.1
Stmt. 1 20
The Board Mding

On or aboutNovember 18 of 2002, Plaintiffttended an NHC board neeiing where
Johnson adde=ed board membsabout the disparateeitment of Afrian American
employes. (Shav Decl. § 21, aPl’s Ex. C(hereinafter “Shaw Decl.”) He spoke about
the hospitab alleged padice of hirng white employes at higher level positisrather than
promoting curent African Amercan employesor seking African Americans outside the
hospital for these positionsld(  21)

Transfers of the Office of Diversity

After the boardmeding, NUMC transfered the Gfice of Diversityto different
departments within the hospithree imes in approinately two yeas. In 2002, NHCC first
transfered the Gfice of Diversityfrom the Cffice of the General Counsel the Department
of Human Resowes. (Defs.” R. 56.1 Snt.  22) NHCC then transfeed the Office of
Diversity badk to the LegaAffairs Department irealy 2003. (d. 1 28) Aroundthis time,
the plaintiff also began reporting to Col. Vance Shaw, whom NUMC had hired to become the
direct supervisor of the Office of Diversity. (DefR.56.1 Stmt. I 24; Shaw De§l2.) In
October 2003, NHC transfered the Office bDiversityto the Department of Academic
Affairs “because of g educaional functions regardgcultural competency. (Defs.’R. 56.1
Stmt. | 3.) During the Officestransfers, plaintiff's job responsibilities remained the sam

As aresult of its move to éademic Affairs, the Office of Diversity was moved to the
Butler buildng, where # members of the non-manageriadalemic Affairsstaff maintained
theiroffices. (d. 1 32) Plaintiff describe her work spce in the Ritler building & a“trailer
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shed” exposetb the elemens and “infested with ants. (Id. § 29.) When she worked in shi
space she would red with complainants in thegfeteria dueo this “inadequate” office
space (Id. 1 29.)

Plaintiff's Transfe to Medical Reaords Depatment

In February 2004, after plaintiff provided assistattccan employee ithe Medical
Records department who complained that her supervisor was discriminating hgginst
NUMC reassignedhe plaintiffto the Medical Roords Department.Id. § 31) The hospital
asertsthat they transferred plaintifidecaise it hado address departmental shortaigéer
“onehundred and forty-nine employewere laidoff from the NHCC for financial reasais
(Defs.” R. 56.1 Stmt. T 43.)n the Medical Records Departmeiaintiff no longer
performed the dutgof a Diversity Representative, and nemw duties wereto pull files and
copy charts. \\Whethers Decl] 33.)

In May 2004, Plaintifrequested ancteived a leave of absem (Whethes Dep.at
140-141) During her leave of absence, shelegpfor and exived long-tem disability
benefis becaise of lupus and rheumatoid arthritigDefs.” R. 56.1 Sint. § 52)

Ultimately, plaintiff did not return to workbut voluntaidy retired ancturrentlyreceives
retirement benefits in addition to disalyillbenefits. [d.  52.)
The Defendants

The named defendants were involved in empleyt decisions fieding plaintiff
during the dleged period of discrimination and rigétion at defendant hospital. Richard
Turan held tktitle of NHCCPresident and Chief Eutive Officer until 2004. (Turan Dep.
at7, s Defs.” Ex. M) Sharon Poppewho reportedo Turan, wa NHCC's Senior Vice

President of Legal Affag and General Counsel from January 2003 through May 2008.
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(Popper Depat 8-11, & Defs.” Ex. N) She managedladf NHCC's legal issugand dfairs,
including the Office bDiversity. (d.at 11-12) Karl Kampe servedsVice President of
Human Resowes from the end of 20020 Decanber 2003. (Kampe Dept 5, & Defs.” Ex.
0.) Heoversaw the @®ice o Diversity for two monthsafter NHCC transferedthe officeto
the Department of Human Resoes in 2002. Id. at 5) Michael Mos$ow started as the
Associate [@an of Academic Affairs and wa then pronotedto the Dexnof Academic
Affairs. (Mostow Depat 7, a Defs.” Ex. P) He supervised the flice of Diversity when it
was transferedto the Department of éedemic Affairs in Odober 2003. Id. at 8-10.) Petra
Freesehas been the Medical Records Director “on and off” sin@. 1§ough she is
currently employed at NHCC as Director of Health Information Systma Admissions
Management. (Freese Depbab,as De$.” Ex. Q.)
Plaintiff’s Current Actions

On August 30, 2006, plaintiff caonmenced ths adion against defendasitseeking
injunctive réief and monetary damages.e(SAm. Compl. 1 1). She seks damages for
past and on-going ¢ compens®ry damages, pain andfsering, and disbursement cast
and fees.Ifl.) She brings thiadion under Title VII of the Civil Righg Act (as amended),
42 U.S.C. § 2000(e) et. seq., 42 U.S.C. 88 1981 and 1983; thedattuAmendmento the
United State ConstitutionandNew York States Human Righs Law, Exeautive Law 8§ 296,
and other State causes of actiofid.) Defendans move fa sunmary judgment pursuant to
Rule 56. For theessors stated below, defendants’ motianganted.

DISCUSSION

l. Applicable Law and LegalStandards

Summary judgment pursuamd Rule 56 $ only appropriag¢ where admissible

6



evidence in the form of affidavits, deposition transcripts, beralocumentation
demonstrates the absence of a gemigsie of materialdd, and one partyentitlemento
judgment a amdter of lav. See Vbla v. Philips Med. Sys. of N. Ard2 F.3d 712, 716
(2d Cir. 1994). The relevant govangilaw ineach case detemines which fads are
material; "only disputeover facts thamight dfect the outcome of the suit under the
governng law will properly preclude the entry of summary judgniemnderson v.
Liberty Lobby, Inc, 477 U.S. 242, 248, 106 S. Ct. 2505, 91 L. Ed. 2d 202 (1986). No
genuindy triable fidual issueexists when the moving party demonstrates, on thesHsi
the pealingsand subnited evidence, and after dreng dl inference and resolvig all
ambiguities in favor of the non-movant, that no ratigmat could find in the non-
movant's favor.Chettkova v. Conn. Gen. Life Ins. C®2 F.3d 81, 86 (2d Cir. 1996)

(citing Fed. R. Civ. P. 56(c)).

To deka a summary judgment ration properly supportely affidavits, depositions,
or other documentation, the non-movant must offer similaen@ seiting forth specific
fadstha show that theresiagenune issie of materialdd to be tried. Rule v. Bine, Inc., 85
F.3d 1002, 1011 (2d Cir. 1996). The non-movant must present more's@mntida of
eviderce" Delaware &Hudson Ry. Co. v. Coak Ral Corp., 902 F.2d 174, 178 (2d Cir.
1990) (quotig Andeson, 477 U.S. at 252), dsome metaphysical doubs #othe material
fads," Aslanidis v. U.S. Lines, Inc7 F.3d 1067, 1072 (2d Cir. 1998)upting Matsushita
Elec. Indus. Co. v. Zenith Radio Coyd75 U.S. 574, 586-87, 106 S. Ct. 1348, 89 L. Ed. 2d
538 (1986)), andannot rey on the #egations in tgor her péadings, conclusory
statements, or on "mere assertions &fédavits supporting the wtion are not credible.”

Gottlieb v. Cnty. of Oange, 84 F.3d 511, 518 (2d Cir. 1996) (internal citasiomitted).
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The district court, in considering ammary judgment ration, must also be "mindful
of the underlyng standards and burdens of prod¥jtket v. RTS Helicopterl28 F.3d 925,
928 (5th Cir. 1997) (citind\ndeson, 477 U.S. at 252),dzaise the evidentiary burdethat
the respedive parties will bear at trial guide district courts in their deteénation of sunmary
judgment notions. Brady v. Town of Gicheder, 863 F.2d 205, 211 (2d Cir. 1988). Where
the non-moving party wi bea the ulimate burden of proof on an issue at trial, the moving
partys burden under Rule 56 Wvibe satisfied if he can poiti an absence of evidentae
support an €ential element of the non-movastlaim. Id. at 210-11. Where a movant
without tre undettying burden of proof fiers evidence that the non-movant hagddto
estaltish her claim, the burden slsifo the non-movario offer "persuasive evidence that
[her] claim is not implausible.ld. at 211 (citingMatsushia, 475 U.S. at 587).

Summary judgments generally inappropriate where quessatf the defendard'state
of mind are atssue,Gdb v. Bd. of Bections ofthe City of N. Y, 224 F.3d 149, 157 (2d Cir.
2000), and shuld thus be granted witteution in employment discrimination cas€&allo v.
Prudential Residential Servs., Ltd. P'shg2 F.3d 1219, 1224 (2d Cir. 199@arlton v.
Mystic Transp., Irt., 202 F.3d 129, 134 (2d Cir. 2000). Nonetbglessummary judgment
remains available to gt discrimination claims irtases lacking genoeissues of material
fact." Chambesv. TRM Copy Gt. Corp, 43 F.3d 29, 40 (2d Cir. 1994). "Thensmary
judgment rule would be rendered dier. . . if the mere rentation of intent or state ofind
would operag as atdisman to defa an otherwise valid otion." Meiri v. Dacon, 759 F.2d
989, 998 (2d Cir. 1985). "[T]he salutary purpesésunmary judgment — avoiding
protracted, expensive dharasng trials — apply no lesto discriminatiorcases thanto
commercial or other agas o litigation." 1d. "When no rational juryauld find in favor of the
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nonmoving party écaise tte evidenceo support itscase 5so dight, theres no genuine
issue of material fact and a graftsommary judgments poper! Gallo, 22 F.3d at 1224.
Il . Plaintiff's Discrimination Claim
A. Legal Standad

In McDonnell Douglas Corporation v. @, 411 U.S. 792, 802-804, 93 S. Ct. 1817,
36 L. Ed. 2d 668 (1973), the Supreme Court first eiated the now-fantiar "burden-
shifting "formula used in analyzg Title VIl employment discrimination ciias based on
indired or circumstantial evidese This standard was further refined Texas Depatment of
Communiy Affairsv. Burding 450 U.S. 248, 252-253, 101 S. Ct. 1089, 67 L. Ed. 2d 207
(1981) andst. Mary's Honor Qeterv. Hicks, 509 U.S. 502, 506-511, 113 S. Ct. 2742, 125 L.
Ed. 2d 407 (1993). Under McDonnell Dougiénd its progeny, a plaintiff must first esliah
aprima faciecase of discriminatioby showirg: (1) she belonged to a peated class (2)
was qudfied for the position she held or sought, and (3)esad an adverse employment
adion (4) under circumstaes giving rise to an inferencef aiscrimindaory intent. Tery v.
Ashcroft 336 F.3d 128, 137-38 (2d Cir. 2003). The burden of establishgnigha facie case
of employment discrimination has been described as "modéstd’v. Philips Med. Sys. of
N. Am, 42 F.3d 712, 716 (2d Cir. 1994), or even "minith&.oge v. N¥ Holdings, Inc,
257 F.3d 164, 168 (2d Cir. 2001). dtaburden of production, not persuasion, and involves
no credibility assessmentsReevev. Sandeson Plumbing Prods., Inc530 U.S. 133, 143,
120 S. @ 2097,147 L. Ed. 2d 105 (2000).

If the plaintiff establishe aprima faciecase, the burden then shkifothe employer to
"articulate some legitimate, nondiscriminatoegson for [the adversad].” Leibowitzv.
Corndl Univ., 584 F.3d 487, 499 (2d Cir. 2009) (internal quotation syarkitted). The
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employers burden of showing a legitimate non-discrintiorg reason for is adions is not a
particularly see hurdle. Federal cowtlo not have a "roving comsson to review

business judgmentsMont. v. Frst Fed. Sav. & Loan $8n of Rocheter, 869 F.2d 100, 106
(2d Cir. 1989) (quotigp Graefenhain v. Pabst Brewing C&27 F.2d 13, 21 n.8 (7th Cir.
1987)), and thus, "[e]viderthat an employer made a poor business judgment generally is
insufficientto estallish a question offt as tothe credibility of the employ&sressons!

Disterv. Cont'l Grp., Inc, 859 F.2d 1108, 111@d Cir. 1988).

Should the employer satisfy its burden, BheDonrell Douglasframework and &
presumptios and burdasdisapa, leavngthe sole remaing issue of "discrimination \re
non:" SeeReeve, 530 U.S. at 143. To rebut an employgroffered non-discminatory
rationale for is adions and withstand summary judgment, a plaintiff must presemné ti@an
alegations that are "conclusory and unsupported by evidenecg efeaght’ Smithv. Am.
Exp. Co, 853 F.2d 151, 154-55 (2d Cir. 1988). "To allow a pariyefeat a mtion for
summary judgmentby offering purely conclusoryll@gations of discrimination, absemtya
concree particulars, would acesstate a trial in 8 Title VII cases."Meiri, 759 F.2d at 998.
Although intermediate evidentiary burdeshift badk and forth under this framework, "[t|he
ultimate burden of persuading the trier @if that the defendant intentionally discriminated

against tk plaintiff remains at allimes with the plaintiff.” Reeve, 530 U.S. at 143.

Finally, “the standards for proving discrimination under Section 2%eoNew York
Executive Law are the same as under Title \licas v. South Nassaur®ys Hosp, 54 F.
Supp. 2d 141, 146 (E.D.N.Y. 200&jting Kremer v. Chemical Constr. Corpl56 U.S. 461,
479, 102 S. Ct. 1883, 72 L. Ed. 2d 262 (19&2¢tson v. NYNEX Serv. C895 F.2d 355,

360 (2d Cir. 1993) (plaintiff's claim under New York’s Human Rights Law “is governed by
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the same standards as his federal claimAccordingly, the NewYork Executive Law

inquiry is subsumed within the Title VII analysisld.

B. Application to Plaintiff's Discrimination Claim

As described above, the Court begins its analysis by determining whethetha not

plaintiff has made out jprima faciecase. The defendants do not contest that the plaastéin
African Americanis a member of a protected groupr do they dispute that she waslified to
performher job. (Defs.” Mem. of Law in Supp. of Mot. for Summ. J. at)1Therefore, the Cotrr
mustconsider onlyvhetherthe plaintiffsuffered an adverse employment actamdif so,
whether discrimination can be inferred from the defendants’ actions

Adverse Employment Actions

The Supreme Court batated that in ordeo be actionable under federal discrimination

laws, an adverse employmexttion must be "tangible" dmaterial.” Burlington Indis.,

Inc. v. Ellerth 524 U.S. 742, 761; 118 S. Ct. 2257, 141 L. Ed. 2d 633 (1868)also Joseph

v. Leavitt 465 F.3d 87, 90 (2d Cir. 2006)A('plaintiff sustains an adverse employment

aaion if he or she enduseamaterially adverse chgain the terns and conditios of

employment.") (citation and internal ggation marks ontied). “A tangible employment

adion constitutes aignificant change in employment status, suehrang, firing, failingto

pronote, reassignment with signifiantly different responsibilities, aa decisioncausing a

significant change in benefitsEllerth, 524 U.S. at 761Materially adverse employment

adions also include "a demotion evideat by a ceaease inwageor salary, a les

distinguished title, . . .roother indices .. . unique to a particular situatidnfFeingold v. New

York 366 F.3d 138, 152 (2d Cir. 2004) (citas@nd internal gatations omited). However,

a "bruised egd,a "denotion without chage in pay, benefits, ukies, or prestigé,or
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"reassignmento [a] more inconvenigrob" are all insufficiento constitute a tangible or
material adverse employmeanttion. Ellerth, 524 U.S. at 761 (internaugtatiors and
citations omited).

The Second Circuit has spoken regarding the types of employmentitsambsieh may
constitute adverse action. The law dictates'thatansfersan adverse employment action if
it results in a change in responsibiktgo significant a toconstitute a seduk to the
plaintiff's caree.” Kesder v. Wetcheger Cnty. Dep't of Soc. Serys461 F.3d 199, 206 (2d
Cir. 2006) (quotig Galabya v. N. Y. City Bd. of EAy®02 F.3d 636, 641 (2d Cir. 2000)).
An adverg employmentadion also may be found where "the plaintiff steansfered from
an elite unit to one that wéess prestigious or where the trdes effeded a radical chayein
[the] nature of th plaintiff's work.” 1d. (citatiors and internal qatation marks ontied). In
addition, b be materidy adverse, "a chge in working conditions must be more disrweti
than a mere inconveniencean alteation of job responsibilities. Id. at 207 (diations and
internal qwtation marks ontied). "Becaise there are no brighte rules, cougmust pore
overead case to deteninewhether thechallenged employmeradion readesthe level of
‘adverse."Wanamakev. Columbian Rope C0ol08F.3d 462, 466 (2d Cir. 1997).

Most ofthe defendantsactionsduringWhethers tenure aDiversity Representative
do not constitutadverse employment actionsls. Whetherdid not sdfer from a loss in
compensation or benefits aresult of the departmental transferf the Office of Diversity
(SeeWhethes Dep. 5556 as Def. Ex. L.) In addition, despite the transfers, Ms. Whethers
maintained the same job responsibiljtreamelyperformingadministrative work and
investigatons ofemployee complaintsSeeCradyv. Liberty N& Bank and Trust Co. of Ind
993 F.2d132,136(7th Cir. 1993) (finding that plaintiff did neshow that transfer from
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branch manager positida cdledions officer position was materiafladverse beause he did
not show that his new ngensibilities were “les significant”). Whik plaintiff alleges that
throughout the transfehe often had toeport to different supervisorsyas separateadm
her direct supervisor, Clifton Johnson, and sometimes had to perform duties she considered
outside of the scope of her responsibilities including emplogégngs SeePl.’s Mem. in
Opp. to Summ. J. at 6), these working conditions do not amount to a change so significant as
to constitute a setback to her care€herefore, plaintiff's changing supervisors, separation
from Johnson, and having to perform tasks outside of her duties as Diversity Repkesentati
did not result in any materially adverse employtrations.

Viewing the circumstases in the light most favorabte theplaintiff, however,
plaintiff has produced suficient evidence that her motethe Butler building may
constitute an adveeemploymentadion. Plaintiffs allegationsthat she worked in a
trailer shed thaivas “very small, very cold in temperature, and infested with ants” creates a
genuine issue of fact that this transfer amoutdedore than a mere inconvenienée
reasonable juror could find that having to endure these conditions constituted a ipaterial
adverse employment actiorfWhethes Decl. 1 29.)

Plaintiff has also presented evidence sufficterdreate a genuine triablesie ato
whether her final transféo the Medical Rmrds Departmentaseto the level of an advees
employmentadion by materialy altering the termand conditions of her employmentan
negative way.As an employee in the Department of Medical Records, Whatbdonger
performed the dutgof a Diversity Representative, and her responsitsidid na require
the skilk or qudificationsof her civil £rvice title of Clerk Typist | Herjob responsibilities

consisted only opuling filesand c@ying charts and as such could be consideaethaige
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in responsibilitis so significant a toconstitute a seuk to the plaintiffscaea. See

Kesder, 461 F.3d at 209 (finding that plaintiffeed a genuine triable issue on the question

of adverse action becauberetained hs title in name only and lost all job @ansibilities

after hstransferto a diferer office), Brady v. WalMart Stores, In¢.531 F.3d 127, 134

(2d Cir. 2008) (finding thaémployee’s transfer from working in pharmacy to working in

parking lot resulted in “significantly diminished material respoifigds”).

Inference oDiscrimination

A Title VII plaintiff may establish the last elementtbe prima faciecase in a number
of different wag depending on the specific facts of the caSee Abdu-Brisson v. Delta Air-
Lines, Inc, 239 F.3d 456, 468 (2d Cir. 2001). Here the plaintiff claimsshathas established
an inference of discrimination becaubke defendants “engaged in a pattern of discriminatory
treatment of AfricanrAmerican employees, ignored and condoned complainescaHi
discrimination, and eraged in disparate treatment d¢iRtiff Doreen Whethers, without a
valid business reason.’Pl’s Mem. in Opp. to Summ. J. at 9). Plaintiff, however, does not
raise any material issue fafct to support these claims.
Pattern of Discriminatory Treatment of African American Employees
Plaintiff’s list of thirteen cases that she claims prove tNtCC has a documented

history of adverse treatment towards Africamericans” § misleading. (Pl.’'s Mem. in

Opp. to Summ. J. at 9). First of all, most of the cases cited are either pending or have

resulted in favorable rulings for the defendant NHCC. In addition, the plaintsfcases

relating to all different types of discrimination, including discriminatioreddasn religion

and age. In fact, only two of the cited cases resulted in favorable rulings fibaitttef,

and these involved plaintiffs who raised claims of discrimination based on disadmk,
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and Filipino ethnicity. $ee Hamad v. Nassau Cnty. Med. (81 F. Supp. 2d 286
(E.D.N.Y. 2000);Magee v. Nassau Cnty. Med. C&7 F. Supp. 2d 154 (E.D.N.Y. 1998)).
As a result, ay intert to discriminate against African Americans cannot be inferred from
these cases.
Ignored and Condona&l Complaints of Racial Discrimination

Plaintiff claims that defendants “buried and ignored widespread complaintsaif raci
discrimination” “discouraged and intimidated Plaintiff and the staff of the Office of
Diversity from investigating claims of racial discrimination,” and “pressitadhtiff not
to pursue and resolve racial discrimination claims.” (Pl.’s Mem. in Opp. to Summ. J. at
12). While plaintiff alleges this clainwith little specificity, she points to the portion of her
declaration stating that under the direction of Popper, she “would no longer be able to meet
with administrative staff as part of [her] investigatioma’ citing this statement, plaintiff
seems to arguhat by directing her not to meet with staff, defendamsred
discrimination complaintandprevented the office as ehale from investigating
complaints but the facts do not support this claifs plaintif describes in the same
paragraph of her declaratiadiHCC createda new Office of Diversityposition,
Affirmative Action Specialistand hiredCol. Vance Shaw, who had “extensive experience
in diversity awareness and trainjhp fill this positionand meet with staff(Whethers
Decl. 22, Pl.’s Ex. T at 5 Thereforethe fads plaintiff cites @ notindicatethat the
defendants ignorecaims of discrimination.

In her declaration, plaintiffnakes further allegationbatNHCC frustrated her efforts
to resolve discrimination claims, but she does not desarpef theselaims with

sufficientdetail in ordeto raige an inference that defendants discriminated against the
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plaintiff because she was African American. For example, she statssiiabf her
cases were reassigned to other individuals, but does not describe any chessor
explain how NHCC ignored them once they were transferred. (Whethers Decl.3h&8.)
also states that she was required to attend a meetagding fraud detection within the
hospital that she claimed “was a complete distraction and diversion fromidhkr]
responsibilities’of investigating complaintgld. at § 28), andhe recounts an instance
where Mostow told her to cease her involvetneith a discrimination clainbecause the
issue was a “Civil Service and CSEA Union actio®l'’6 Ex. EE Whethers Declf 31.)
Even if a jurycould findthat defendants intentionally sabotaged Whetheftsts to
resolve issues of employment discrimination, there is nothing in the record tderttiaia
the caseglaintiff discussesnvolved discrimination against African Americans. In fact,
plaintiff's own declaration asserts that “[t]he functiortloé [Office of Diversity] was to
address allegedorkplace discrimination angafeguard employees froamyform of
discrimination.” (Whethers Decf. 7 (emphasis added) An allegationthat defendants
may have ignored discrimination complaints, whether based on gender, religionfyethnici
disability, etc., without more, is insufficient to suppamtinference that the defendants
harbored animus towards African Americans in particular and thereforevdisied
against Whethers because of her race.

As a esult, the Court finds that plaintiff's claintisat cefendants ignored and
condoned racial discrimination aresufficient to raise an inference of discrimination
against the plaintiff écause she is African American.

Defendants’ Disparate Treatment ofPlaintiff

Under a disparate treatment the@pfaintiff can raise an inference of discrimination
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"by showing that the employer seljed [hef to disparate treatmettat istreated [her] less
favorably than a similarly situated employee alg¢her] protected group. Graham v.

Long Island R.R 230 F.3d 34, 39 (2d Cir. 2000). When considering whether a plaintiff has
shown that she wasubjectedo disparate gament, tle Second Circuit requirsthat the

plaintiff demonstrate that she sé&similarly situated in dlmaterial respds” to the

individuals with whom sheesks to compare herselid.

Plaintiff claims that the defendants treated her in an unequal manner “involving excessive
and purposeful job distractions, adverse employment actions, and inequities in pay when
compared to Caucasi@mployees.” (Pl.’s Mem. in Opp. to Summ. J. a110 Plaintiff
includes as examples of this disparate treatment that “[d]efendants résigiessence of the
Office of Diversity from the beginning,” adversely relocated Ms. Whetheyaghout the
Office of Diversityseparatingner from her supervisor Cliftafjohnsontransferredher to
inhumane working areas, undermined her work on discrimination cases by overseeing her,
denied Ms. Whethersiequests for additional diversity trainirajdfailed to compensate her
for overtime. (Id. at 1112) These allegations, howewdn not provide sffiicient evidence
that defendants treated herdésvorably than similarly situated employdescause
plaintiff failsto name sinhary situated individuawith similar job titles and
responsibilities As a resultthese conclusory allegations of discriminatory intent are not
sufficient to make out the requirpdima faciecase. SeeGuerrero v. Fire Dept, City o
N.Y, 2009 WL 1563532at *9 (S.D.NY. June 2, 2009) (finding that plaifitis evidence of
unlawful temination insufficient bcause‘conclusory #iegations of discrimination,
without more” do not ree the requiremestunderRule56(e)in order to defeat a summary
judgment motioh
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Plaintiff specificallytakes issue with the fact that NHCC gave raiselsampe
and Mostow, twavhite employees who are also hamed defendants in heagsuditclaims
that she, too, should have receivethese. In order to make out a claim of disparate
pay, plaintiff must show that “she was paid less thanmembers of her class for
work requiring substantially the same responsibility” and mustlditeon produce
evidence of “discriminatory animus.Bdfi v. Prendergast191 F.3d 129, 139 (2d
Cir. 1999)(quotingTomka v. Seller Corp66 F.3d 1295 (2d Cir. 1995)). Plaintiff,
however has not produced any evidence explaining how Kampe and Mabtuitv
high level NHCC corporate officerare similarly situated to her or hesdibstantially
similar job responsibilitieso the plaintiffother than that they performed
“investigative work” for the Office of Diversity. (Pl.’s R. 56Stmt.  39) Though
“a showing that both cases are identida not required, a comparison of Kampe
and Mastow’s positions with that of plaintiff denot amount to a “reasonably close
resemblance of the facts and circumstances of plaintiff's and compsuae€s.” Graham

230 F.3d at 40.

Finally, plaintiff's claim that administrators &HCC madecommentsexpressing racial
animus towards the plaintifiust fail (SeePl.’'s Mem in Opp. to Summ. J at J2A plaintiff
can demonstrate an inference of disainationby showing that “tk employer criticked the
plaintiff’s performance in ethnically degrading tefrms “made invidious comments about
othesin the employees protected grou Smalls v. Allgte Ins. Co,.396 F. Supp. 2d 364,
371(S.D.N.Y. 2005). “A plaintiff's seaulations, generalities, arglt feelings, however
genuine, when they are not suppoigdpecific facts, do not allow for an inferende o

discriminationto be drawri. Id. at 371.
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Plaintiff argues that racial animus can be inferred from two of the defendants’ ca@nment
First, the paintiff claims that Petra Free's comment that Whethers was “only suitable for
copying charts” indicated racial animuSeePl.’s Mem. in Opp. to Summ. J at 12)nce
again, however, plaintiff offers simply a conclusory allegation.il&\this may hag been, to
guote plaintiff, “a direct slap to the credentials of the plaintiff,” themoi evidence from
which to infer that this statement was a critique “in ethnically degradimgs.” Smalls 396
F. Supp. 2a&t371.

Plaintiff also cites tduran’salleged statememt 2002to Clifton Johnson that he did
not want the hospital to turn into a “black hospitalSeéPl.’s Mem. in Opp. to Summ. J at
12, fn. 3.) In Johnson v. County of Nassdhis Court found that Turan’s comment was a
“stray remark” that was “insufficient to raise an inference of discrimination because there
[was] no nexus between his remark and any of the alleged adverse acts.” 480 F. Supp. 2d
581, 599-600 (E.D.N.Y. 2007) (citinppmassi v. Insignia Fin. Grp., In&478 F.3d 111, 115
(2d Cir. 2007) (“[T]he more remote and oblique the remarks are in relation to the engloy
adverse action, the less they prove that the action was motivated by diatiomf’)). As in
Johnson plaintiff has not explained how this comment cbioé legitimatelytied to any of
the alleged adverse actions, especially here where the statement was not made to the
plaintiff, but to her supervisdtlifton Johnson Moreover, areasonablguror could not find
that Whethersvas transferred based on her race from Turan’s comments alone.

For the reasons statabove, faintiff has failed to estdish the final element of her
prima facke casein that $ie has nbpresented sufficient evidence tlaaty allegedadverse
employmentadions occurred under circumstaes giving rise to an inference of
discriminaory intent. Since plaintiff has failet satisfy he burden of establishing@ima
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facie case, thd Court wil not shift the burden oveo the employerto offer a legitimate, non-
discrimindory reason for isadions. SeePatteson v. Cnty. bOneida, 375F.3d 206, 221
(2d Cir. 2004)“Once the plaintiff satisfies his initial minimal burden, the burdé
production shifts to the employer”) (internal quotation marks on)itté@éherefore, the Court
dismisse plaintiff's Title VII discrimination clans.
Il . Plaintiff’s Retaliation Claim
A. Legal Standard

Section 704(a) of Title VII makes it unlawftd retdiate against an employeecttaise
he has opposed ay pradice made an unlawful employment practimethis subchapter, or
becaix he has made a charge, testified, assisted, or participatey mmaaner in an
investigation, proealing, or leaing under ths subchaptet. Deravn v. Kerik 335 F.3d
195, 203 (2d Cir. 2003kiting 42 U.S.C. § 20008(a)). "In orderto present a pma fade
case of retlation under Title VII . . ., a plaintiff masdduce evidence sufficietd permit a
rational trier of &a to find [1] that [] he engaged in protected participation or opposition
under Title VII . . ., [2] that the employer waware of thé adivity,” and “[3] that the
employertook adversedion against the plaintiff Kesder, 461 F.3d at 205-06nternal
guotation omittefl In addition, the Supreme Court recently clarified the causation
standard required by 704(a) stating, & plaintiff making a retaliation claim under §
2000e3(a) must establislthat his or her pitected activity was a bidbr cause of the
allegedadverse action by the employeas distinct fronta motivating factai’ which had
previously been the standard in the Second Cirdiritiv. of Tex. Southwestern Med. Citr. v.
Nassar 2013 WL 3155234, *16 (June 24, 201Ressler 461 F.3d at 206.

Claims of retdiation pursuanto Title VII are analged acordingto the burden-shifting
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framework seforth inMcDonnél Douglas See Tey, 336 F.3cat141. Once the employee
has established arima faciecase, the employer “must proffer a legitimaten-
discriminaory reason for the adveesadion. If it does so, then the burden shstbadk to the
[employeelto demonstrate pretext.Slatery v. Swis Ransurance Am. Corp., 248 F.3d 87,
94-95 (2d Cir. 2001).

A plaintiff may establish that she engaged in protected activity under either the
opposition clause or the independent participation clause of § 7@egvin 335 F.3d at
203 fn. 6. “The opposition clause requires that the plaintiff has taken, or threatened to take
some action to protest or oppose illegal discriminatidddirea v. Mana Proddnc., 550
F. Supp. 2d 319, 32E.D.N.Y. 2009 (citing Deravin 335 F.3d at 204):This can include
informal protests of discriminatory employment practices, includingmgatomplaints to
management, writing critical letters to customers, protesting dghsesimination by
industry, and expressing support of co-workers who hase filrmal charge’s. Id. (citing
Sumner v. U.S. Postal Ser899 F.2d 203, 209 (2d Cir. 1990)he court interprets the
participation clause more broadly, and the plaintiff must show only thaiastieipated iran
investigation, proceeding, or heayifin any manner.”Deravin, 335 F.3d at 203.

An employee, however, “ds@ot receive special pradion under Title VIisimply
becaise the employee handlgiscrimination complaints” as part of her joBorrea 550 F.
Supp. 2cat330. “In order fo employees in human resass positionsto clam retdiation
they red to first ckaly estaltish that they were engaged imfacted activitis aher than
the general work involved in tireemployment. 1d. “In cases where it is a third paftike
plaintiff] who is attempting to help the alleged victim of discrimination assert her rights,
‘protected activity’ is limited to activity that is adverse to the company, or outside
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employee’s normal employment role; this would include the filing of a complainhhdi
reporting suspected discrimination to a supervisdfidal v. Ramallo Bros. Printing, Inc.
380 F. Supp. 2d 60, 62 (D. P. R. 2008k a result, “[a]plaintiff who ha not opposedray
adion of the employer or assisted an employee with the fdirg grievance with an outside
agency cannot retroactively use pesitionto assert protected activity. Correa 550 F.
Supp. 2d at 331.

B. Application to Plaintiff’ s Retdiation Claim

Most of plaintiff's allegations that she engdge proteced activity do not present a
prima faciecase that she opposed discrimination or engaged in any investigation or
proceeding relating to discrimination that veagside of her job descriptiorzor example,
she claims that she provided Sharon Popper with a document containing open and viable
discrimination claims.(Pl.’'s Mem. in Opp. to Summ. J. at 16.) This activity, however, is
clearly within the plaintiff's duties as a representative of the Office ofiSity to present
cases of discrimingtn to upper management and does not constitute a protected activity.
(SeeJohnson Declf 7 ([T]he office “served a dual function of investigating claims of
discrimination to determine whether such claims had merit, and presenting tcemanag
those clans that did have merit.”)

Plaintiff also claims that she wrote to legislators, politicians, and board mermshkers a
the working conditions of African Americans. The record, however, states only tha
plaintiff's letters addressed issues that the OfficBiversity faced regarding alleged lack of
“supplies” and “adequate office items, including computers and staff.” (Johnsbr{Bgc
The recordnakes no mention of how this lack of supplies reltddtie defendants’ alleged
discrimination againsAfrican Americansas prohibited by Title VII Plaintiff could have
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provided these actual correspondences for the record, but without them she does not raise
any question of fact as to whether she acted outside of her employment in opposing a
discriminatay practice Similarly, the plaintiff claims that she publicly expressed support
for an elected official who spoke out on behalf of employees facing terminatidGC,
but does not offer any evidence regarding the circumstances of this supporfamtsity
suggest that this official’s position had anything to with the alleged discrimynadticies
of NHCC. (Whethers Decl. 1 31.)n addition,althoughplaintiff claimsin her legal
memorandunthat she assisted employees in drafting and filing complaitte tiew York
Department of Humn Resources (NYDHRPL.’s Mem. in Opp. to Summ. J. at 18)e
evidence in the recomtiakes no mention d@his activity Furthermore, that plaintiff was
present when Clifton Johnson publicly expressed disapprotia¢ afay the defendants
were handling discrimination clainis not evidence that the plaintiff herself opposed or took
any action against the defendants’ policidd. &t 1819.)

Further, plaintiffclaims that she engaged in protected activity by helpirfgreate”
the Office of Diversity in response to concern from outside organizatitcthsat (.8;
Whethers Decl 6.) There is no evidence, however, that helping to create the Office of
Diversity was an action adverse to the employer since NHCC, igmelbrding to the
plaintiff, actually”instituted the office as part of its efforts “to address workplace
discrimination and safeguard employees from any form of discrimination.” {(&fiseDecl.
11 67.) Therefore, tls fact by itselfis not enough to raise a genuine issue of fact that
plaintiff engaged in any protected activity that was adverse to the employer.

Plaintiff also allegeshat she notified Ann Johnson of Human Resources “as to the

racial motivated discrimination she endured,” but that allegation appeassiadier brief.
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(Pl’s Mem. in Opp. to Summ. J. at }8The recordstatesonly that plaintiff spoke to Ms.
Johnson regarding théleged comments that Petra Freese made regarding plaintiff’s
suitability for copying charts. (Whethers Del33.) There is no evidence in the record
that this conversation entailed anything more, particularly anything igkatitne plaintiffs
concerns that NHCC was discriminatiagainst her because of her race.

Theplaintiff alleges two activitiesthat doraise a genuine issue of material fact as to
whether she engaged in protective activigyst, plaintiff claims thatafter she was already
transferred to the Medical Records Department, she advised empldyeesmplained to
her about discriminatioto seek amttorney (Id. §38.) A reasonable juror could find that
this activity was outside of plaintiff’'s scope of employment in the Medicabiisc
Department and adverse to the employer. This activity, however, occumegdlaiitiff
was already transferred to the Medical Records Department, and therefore gadtkagibd
retaliatory actions occurred. As a restlits activity could not have been a lat-cause of
the defendants’ alleged retaliat@gtions. SeeUniv. of Tex. Southwestern Med. C#013
WL 3155234, at * 16.Similarly, while plaintiff sent a letter to Popper complaining about
the decision to transfer her back to the Medical Records DepartifiestEx. HH) this
action also occurred after the decision to transfer plaintiff had alreadyizein
Therefore, Ms. Whethers has failed to make optima faciecase of retaliationAs a
result, the Court will not shiftie burden to the defendants to articutategitimate reason
for their actions.

IV. Plaintiff's 42 U.SC. 8§ 1981 and 1983 Claims
A. Legal Standard
42 U.S.C. § 1981 providehat all persoswithin the jurisdiction of théJnited Stats
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shdl have the righttd make and enforce coatts.” Thissedion prohibits discrimination
“with resped to the enjoyment of benefits, privileges, terms, and congitiéa contacual
relationship, suchsemployment.” Pattason v. Cnty. oDneida, 375 F.3d 206, 224 (2d.
Cir. 2004) (citingwhidbee v. Gaarelli Food Sgaalties, Inc, 223 F.3d 6268-69 (2d Cir.
2000)). 42 U.S.C. § 1983 alis an individual to bring aadion againsi “person, who,
under color of ay statute, ordinance, gelation, custom or usage, afyaState...sulgds, or
causes tobe subgded, any citizen of theUnited Stats..to the deprivation bany rights,
privileges, oimmunities seauredby the Constitution and law. Though plaintiff raises it
as a separate claim (Sec. A@ompl. 11 86105), i isnot itselfasubstantive right, but
provides amethod for vindicating federal rightsuchasequal protectiomnder the
FourteenttAmendment Baker v. McCollan 443 U.S. 137, 144 n.3 (1979).
B. Application to Plaintiff' s Discrimination Claim
TheMcDonnédl Douglasanalyss appliesto both Title VII discrimination claimand
claims under § 1981.JohnsonF. Supp. 2ét 605. As a result, sincelaintiff has not
provided sificient evidence taneet even the minimal burden of establishingriana
facie claim of discrimination under Title W, her clainsunder § 198mustfail as well.
Seeid. (quoting Pattason, 375 F.3cat 225) (Most of the core substantive standards that
apply to clains of discriminaory conduct in violation of Title VII are also ajpgable to
claims of discrimination in employment in violation of § 1981 . . . and #uofs justifying
summay judgment disnisang Pdtersan's Title VII claim against the municipal defendants
for temination of hs employment equby support the smmary dismissal of liclaims fa
temination braight under 42 U.S.C. 88 1981 and 1983.")
C. Application to Plaintiff’ s Retdiation Claim
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Similarly, retdiation clams under8 1981 are generally dyaed in the same mannas
under Title VIL Acogav. City of New York2012WL 1506954at *8 (S.D.NY. Apr. 26,
2012)(“Claims of retaliationunder [Title VIl and§ 1981] are generally analyzed in the same
way, with the same standards of liability.”)Since ths Court ha dismissed plaintiffs

retdiation claim, her § 198fetaliation claims alsodismissed.

D. First and Fourteenth Amendment Claims
Count IV of the faintiff's complaint alleges violations dter rights to “free speech, free

association, equal protection, and due processet.(Am.Compl.§123.) Plaintiff's only
mention ofa free speecblaim is that defendants “retaliated against the Plaintiff and staff of
the Office of Diversity for exercising speech of public concern about widad

discrimination within Defendant NHCC.(Pl.’s Mem. in Opp. to Summ. J. at 24P)laintiff

fails to allegeany specific instances of speemhany way hat the defendants infringed on

her rights Further neither the plaintiff's brief nor the record make any mention of how
defendants infringed on her rightdesociate. Tise claims are, therefore, dismissed.

In terms of how the Court should analydaintiffs’ Equal Protection claims
compared to its Title VII claimthe plaintiff concedes that “[tjhe elements of one are
generally the same as the elemaitdhe other and the two must stand or fall togethdd? (
at 23(citing Feingold 366 F.3cat 159.) Here, they both must fall. In additian,the
extent plaintifis § 1983 clam is predicaed on a violation of # DuePracess Clause of the
Foureenth Amendment, her clains dismissed sithere is no evidemthat plaintiff, who by
her own admission “voluntarily retiredDefs.” R. 56.1 Stmt. § 52; Pl.’s Opp. to Defs.,” R.
56.1 Stmt.  52), weadceprived of a propertwr liberty interes See Hyngv. Squillace 143

F.3d 653, 658 (2d Cir. 1998) ("To stateed®n 1983 claim [preised upon a due press
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violation], a plaintiff must demonstrate that heg¥essd a protectetiberty or property
interest, and thatdwas ceprived of that interest without due pess).
CONCLUSION
For the foregoingaasons, Defendants’ otion for sunmary judgment pursuant to Rule
56 is grantedn its entirety Plaintiff's clamsunder42 U.S.C. § 2000(e) et. seq. (€il),
42 U.S.C. 88 1981 and 1983, andviNYork’s Human Rights Law, Executive Law § 2896

dismissed

SO ORDERED.
Dated:Central Islip, New York
Juy 8, 2013
/sl

Denis R. Hurley

United States District Judge
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