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UNITED STATES DISTRICT COURT ELECTRONICPUBLICATION ONLY
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By:  Vincent Lipari
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JOHN GLEESON, United States District Judge:
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Kent Mitchell, Chris PiccolaRobert Serviss, John E. Smith and Peter Wong bring this

employment discrimination action against the United States Department of Transportation
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(“DOT”) and its secretary, Ray LaHoddsserting unlawful sex and raceadisination and
retaliation claims under Title VII of the Civil Rights Act of 1964 (“Title VIIgs amendedi2
U.S.C. 8§ 2000et seq Specifically, plaintiffs allege that (1) they were put on administrative
leave inJuly 2005 anderminatedn October 2005 due to discrimination against them because
they are white malesind (2) after they we reinstated in December 2005 pursuant to an
agreement reachedabitration, theyvere subjected to various acts of retaliation. The
defendants move for summary judgment pursuant terfae&uleof Civil Procedure 56. For the
reasms that follow, the motion is granted.
BACKGROUND?

Plaintiffs are ten past or current air traffic controllers employed by the Federal
Aviation Administration (“FAA”), an operating division of ti2OT, at the New York Terminal
Radar Approach Control (“TRACON?”) facility in Westbury, New York. For theppses of the
instant motion, | accephe undisputed facts as true and resdhvedisputedfacts in favor of the
plaintiffs where tlere is evidence to support their versions of the events.
A. The Investigation Leading to the Administrative Leave and Terminaitielaintiffs

On July 9, 2002, DOT Deputy Assistant Inspector General for Aviation, David A.
Dobbs, notified DOT Assistant Inspector General for Investigations, Gharleee, othe
potential abuse of Workers’ Compensation traumatic injury claims by TRACON air traffic
controllers. As a result of an audit, Dobbs datermined that many primarily stressdated
claims,which involved the same diagnosing physicians, appeared “questionable, at best” and
merited investigation. DOT’s 56.1 Statement § 7 & Ex. B. The matter was detiettee DOT

Inspector General (“DOT IG”) for further actiomd.

1

The action was originally filed against Mary E. Peters, {Bearetary of the DOT.
2

The following facts, except where otherwise noted, are undisputed andwarefdsm DOT'’s
Rule 56.1 Statement of Undisputed Material Facts (“DOT'’s 56.1 Statement”
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DOT IG Special Agent Danli¢delzner investigated the allegations, focusing on
whether Workers’ Compensation claims filed by TRACON air traffic controllers wadant
referral to the Department of Labor Inspector General (“DOL 1G”). The DOL IG, and not the
DOT IG, haghejurisdiction to pursue administrative and criminal action related to Workers’
Compensation claims because the DOL administers the Workers’ Compensatiomprogra

DOT’s 56.1 Statement § 8 & Ex.(@Helzner Dep.")at 28. Helzner conducted his investigation

by reviewng documents such as Workers’ Compensation claims and supporting medical records.

He also visited TRACON on numerous occasions during the period from August 2002 to June

2005, where he met with Irene Grefe, an Employee Development Specialist @ONRAnd
other members of management. DOT’s 56.1 Statement  9; Helzner Dep. at 24; Pls.’ 56.1
Statement {9 & Exs. §. Helzner did not meet any of the air traffic controllers who were the
subjecs of the investigation until he testified at the arbitratioecember 2005. DOT's 56.1
Statement § Helzner Depat 2123*.°

In late 2002 or early 2003, Helzneformedthe DOL IGof theTRACON air
traffic controllers’ questiondd Workers’ Compensation claims.oever the DOL 1Gdid not
indicatethat it inended to take any action. DOT’s 5&tatement  1(Helzner Depat 28 In
the beginning of 2003, Helzner shifted the focus of his investigation to determining mthethe
air traffic controllerdhaddisclosed the medical conditions and treatment Uyidgrtheir
Workers’ Compensation claims on their FAA Airmen Medical Certificate Form-8500

(“85007). DOT’s 56.1 Satement Y 11; Helzner Deqt 3032, 40*.

3 Becauseertain pages of the deposition transcripts were missing fronxtiibiEBinder

submitted in conjunction with DOT’s 56.1 Statement, | ordered thergment to supply the missing page3ee
Docket Entry No. 46. The government produced the missing pages acopafighy 21, 2009 SeeDocket Entry
No. 47. Rather than cite to both submissions when referencing doit ¢lxt was missing a page, an asterisk (*)
will connote a citation that required supplement.



Air traffic controllels must obtain medical certification on a regular basis to work.
To bemedically certified, an air traffic controller mustdergo a physical examination by an
FAA-approved physician on or about his or her birthday and forward a completed 8500 to the
FAA flight surgeon for review. DOT’s 56.1 Statement § 12, Ex. D & E¢Piccola Dep.”)at
15-17. Form 8508tateghat an air traffic controller must (1) make full voluntary sk#iclosure
at box 18 of his or her medical histoand (2) list all visits to health professionals within three
years at box 19. In additiony Bigning his or her name in box 20 of the 8580 air traffic
controller “certif[ies] that all statements and answers provided ... are complete and true to the
best of [his or her] knowledge.” DOT’s 56.1 Statement § 13 & Ex. D at 1.

Based on his review of Workers’ Compensation records, Helzner decided
additional investigation was warranted for&0traffic controllers Specifically, the question
waswhethertheydisclosed on their 8500s the conditions and treatment underlying their
Workers’ Compensationams. Helzner was not awaaethat timeof the race or ethnicity of
these 20 individuals. DOT’s 56.1 Statent  4; Helzner Dep. a22-23*. Raintiffs contest the
defendants’ assertion that Helzner alen@ithout the consult of management officiidsm
TRACON -- determined which 20 individuals would be investigatBT’s 56.1 Statement
14; Pls.’ 56.1 Statement § 14. Because it does not con&achthat is materidor the purposes
of this motion, resolution of this disputed issue is noessary.

By a March 7, 2003 memorandum to Warren Silberman, the manager of the FAA
Aeromedical Certification Division, and a March 24, 2003 memorandum to Dr. Haesgdrl
the regional flight surgeon for the eastern region, Helzner’s supervisomvens,

requested 8500s for the 20 individuals under investigation, including the 10 plaintiffs in this



action? DOT’s 56.1 Statement 1 15 & Exs. F, Gwensreceived3500sfor each of those
individuals except for Frederick Jones. Plaintiffs’ 56.1 Statement § 15.
B. The Reports of Investigation

Based on a comparison of the Workers’ Compensation records to the
corresponding 8500s on which disclosure would be requiteldner preparedi4 Reports of
Investigation (“ROIs”): ondor each ofthe ten plainffs here and one each for four nparties
(Hong, Lindholm, Mark Boyer and Henry). The R@dsited facts, set forth the evidence
collected and attached relevant documents. DOT's 56.1 Statement § 16reféregd the 14
individuals because each had omitted medical information on his 8500 that he had used as the
basis for a Workers’ Compensation claim with the DOL. The DOT IG’s offdedi have the
authority to take disciplinary action against FAA employees, nor did it make any
recommendation as to what action, if any, the deciding officials should take. DOT’s 56.1
Statement § 17; Helzner Deof May 21, 2009 (submitted as Ex. B to DOT’s May 21, 2009
supplemental submission), § 6; HelZaarbitration testimonyf Dec. 5, 2005 (submitted as Ex.
CtoDOT’s May 21, 2009 supplemental submission) at 174-76.

Helzner did not compile an ROI fasr(refe) Manuel Lugris or Raymond
Maldonado lpoth of whom allegedly received preferential treatment because they are Hispanic
for any action because Lugris and Maldonado disclosed on their 8500s their medical conditions
and visits underlying their Workers’ Compensation claims that were being investi@xeds
56.1 Statement 189 & Exs. |, J Helzner Dep. a80-81*. According to defendantdelzner
did not compile an RI for or refer Frederick Jondéaho allegedly received preferential

treatmenbecause he is AfricaAmerican)for any action because Jones’s 8500 had not been

4 In addition to the 10 named plaintif8500s were requested for Roger Bender, Joanne Boyer,

Mark Boyer, Thomas Crist, Charles Henry, Wuon Hong, Frederick Joteegns_indholm, Manuel Lugris and
Raymond Maldonado. DOT’s 56.1 Statement  15.



due, was not completed and thus was not forwarded when the DOT IG requesestkaedi r
8500s in March 2003. Jones’s 8500 for the pertinent period was not submitted until June 13,
2003. DOT's 56.1 Statement  20. Plaintiffs dispute the facts about Jones'a888te that
Helzner had or should have had Jones’s 8500 from years prior to 2003, upon waghakbn
omitted information andt made false statements. Plaintiffs’ 56.1 Statement § 20 & Ex. D.
Here againit is not necessary to resolve this disphgeause it does not concern a thet is
material to the outcome of timeotion

In addition, ROIs were not compiled and no referveéremade for the three
remaining individuals for whom 8500s had been requested in the March 2003 memoranda. No
action was taken with respect to Thomas Crist because he had disclosed on the 8@dical
condition that was the basis for his Workers’ Compensation claim. Roger Bendser iretpril
2004, before the ROIs were compiled and sent. Joanne Boyer was in the process of being
removed from the FAA as of February 2004, before the ROIs were compiled an@®&¥ris
56.1 Statement § 21 Bx. C at67, 108*;Helzner Decl. oMay 21, 20091 4.
C. The Administrative Leaves and Removals of Plaintiffs

In July 2005, ROIs for the ten plaintiffs and for non-plaintiff Wuon Hong, all of
whom continued to work at the New York TRACON, were directed to Jeffrey Clarkaijrthe
Traffic Manager of the New York TRACON. The ROIs for n@aintiffs Lindholm, Henry and
Boyer were not forwarded to Clarke because they were no longer employed at New York
TRACON. DOT’s 56.1 Statement § 22 and ExHelzner arbitration testimorgf Dec. 5, 2005

at176-77;Helzner Decl. oMay 21, 20091 79.°

° The parties dispute whether Clarke had involvenire or knowledge of DOT IG’s investigation

prior to July 2005, when he received the ROIs. DOT’s 56.1 Statefh&3)tPIs.’ 56.1 Statement { 23. This fact is
not material to the resolution of this motion, so | need not resolve thatelis
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After consulting with Human Resources and regional counsel, Clarke issued
Notices of Proposed Removal, dated July 28, 200&at¢hof the 11 air traffic controllers whose
ROIs were referred to him. The notices specified the basis for the proposed|rgailova to
disclose on the 8500 medical information used to make Workers’ Compensation claims) and
provided an opportunity to contest the proposed action. A few days later, the air traffic
controllers were placed on paid administrative leave pending a final decisiofis B®1
Statement § 24 & Ex. L at 103-107*.

By notice dated August 19, 2005, Dean lagbpthe president of the plaintiffs’
union, the National Air Traffic Controllers Association (“NATQAfiled a grievance regarding
the proposed removal under the provisions of Article 9 of the parties’ collective baggaini
agreenent. DOT’s 56.1 Statement  25&s. N, O. In relevant part, Article 9, section 4,
allows allegations of discrimination to be raised in the grievance procedustatest

In matters relating to Title 5.8.C. 2302(b)(1) dealing with certain

discriminatory practices, amggrieved employee shall have the option of utilizing

this grievance procedure or any other procedure available in law or regukatt
not both.
DOT’s 56.1 Statement § 25. However, discrimination claims were not allegedgnewance.

In a letterdated September 9, 2005, William W. Osborne, Jr., NATCA-appointed
counsel for the 10 plaintiffs and Wuon Hong, responded to the 11 notices of proposed removal.
He argued, among other things, that the TRACON controllers had not committed any
misconduct and that the discipline imposed was too severe and violative of thedatforth in
Douglas v. Veterans Administratioh M.S.P.B. 313, 5 M.S.P.R. 280$PB1981). DOT'’s

56.1 Statement 1 26 & Ex. P. Clarke rejected those contentions and terminateditheaffic

controllers by Notices of Removal dated October 14, 2005. DOT’s 56.1 Statement | 27 & EX.



Q. As aresult, NATCA requested and received consolidation and expeditediarbdafahe 11
cases. DOT's 56.1 Statement § 28 & Ex. R.
D. The Arbtration

Arbitration proceedings were held on November 7 and December 5, 7 and 8,
2005. DOT’s 56.1 Statement 1 29 & Ex. S. At the arbitration, plaintiffs did not raise any
allegations of discriminationOn December 72005, plaintiffs’ counsel, Osloee, asked Clarke,
who is AfricanrAmerican, the following questions on crassamination:

[BY MR. OSBORNE]: Did you ever talk to [Dedacopelli, the president of
NATCA] about controllers Jones and Maldonado?

A: Yes, we havehad a discussion about Jones and Maldonado.

Q: That they were on one of these lists and yet they weren’t disciplined?
A: Yes.

Q: I am not suggesting you to tell i@tthat is accurate, but there was a
discussion about a Mr. Jones and a Mr. Maldonado?

A: Yes there was a discussion abiu

Q: They are working today?

A: Yes.

Q: There was some question about them [Jones and Maldonado] being on an IG
list with respect to their 8500 forms?

A: Kind of like that. | called him [Deatacopelli] about a rumorheard.

Q: Fair enough. | am natying to get into it more than that.

DOT’s 56.1 Statement § 30 & Ex. S at 490-92. On redirect examination by the FAN®gt
Elizabeth Head, Clarke testified about the relevance of Mr. lacopelli’s inquiry:

[BY MS. HEAD]: What was the point of Mracopdi’s inquiry to you about

those two individuals [Jones and Maldonado]? Do you remember that?

A: He really didn’t inquire to me. | inquired to him. | asked himhtold him |

heard a verygly rumor.

Q: What was the rumor?

A: The rumor was that | had manipulated the list of people and | did not want to
take disciplinary action against any black people so | took the names Ray
Maldonado, and | believe it is, Freddy Jones, off the list. So | told him that that
was a pretty ugly rumor and it was pretty offensive to me that anyone would start
a rumor like that. And he said that he had also heard that rumor. He says, “l want
to assure you that NATCA did not start that rumor.”



MR. OSBORNE: That is not a position we have taken or are taking in this case,

periad.

ARBITRATOR JAFFE: Thank you for that clarification.

DOT’s 56.1 Statement § 31 & Ex. S at 538-39.

When the testimony concluded on December 8, 2005, the parties jointly asked the
arbitrator to mediate settlement discussioviach includedex partediscussions addressing the
merits. DOT’s 56.1 Statement { 32 & Ex. S at 616, @&fore proceeding to mediate a
settlement,lte arbitrator detailed how the process would be conducted and specificallyedques
and received the consent of each individual plaintiff. DOT’s 56.1 Statement § 32 &Ex. S a
627-631.

The mediated settlement discussions were successfuDe@ember 9, 2005, the
parties entered into, and the arbitrator signed, a Stipulated Award under whicHifglamtid
be reinstated, with certain back pay, less an aguped unpaid suspension. The Stipulated
Award provided:

At the close of the evidentiary record on December 8, 2005, the Parties requested

that | attempt to facilitate a resolution of these disputesAfter protracted

mediation, the Parties reached an agreement settling each of the grievances and

asked that | memorialize their agreement in tmenfof a Stipulated Award. The

Parties are to be commended fimding terms that resolved thispute. | find

that these tens are eminently fair, reasonable, and responsible given the facts and

circumstances which led to the removals in these cases. It should also be noted

that each of the individual Grievants expressly noted their consent to the terms of
the settlement an the entry of this Stipulated Award. ... This Stipulated Award
resolves, in full, all claims arising out of the removals of the Grievants or the
instant grievances.

DOT’s 56.1 Statement § 33 & Ex. T.

E. Plaintiff's EEO Proceedings
The plaintiffs retuned to work on December 12, 2005. Thereaétach plaintiff

contacted an Equal Employment Opportunity (“EEQ”) counselor and filed an EEOasoinpl



alleging that: (1) their removals had been motivated by discrimination against them because they
are all vhite males; and (2) upon returning to work they had been subjected to various acts of
discrimination and retaliation. DOT’s 56.1 Statement 34 & Exs. U1-U10. The following

plaintiffs first contacted an EEO counselor on the following dates:

John Kaplun - January 19, 2006 (DOT’s 56.1 Statement, Ex. V7)
John Landi - January 19, 2006.(Ex. V8)

John Smith - January 19, 2008.(Ex. V10)

Kevin Delaney January 20, 2006d. Ex. V6)

Robert Serviss - January 20, 2006 Ex. V9)

Christopher Piccola - January 23, 2006 Ex. V4)

Peter Wong January 24, 2006d. Ex. V5)

Thomas Fitzgerald February 6, 2004d., Ex. V1)

Kent Mitchell - February 9, 2004d. Ex. V3)

David Mangene February 23, 2006d. Ex. V2)

Each of the plaintiffs’ EEO complaints was dismissed, and with the exception of
Delaney’s, all the complaints were consolidated for the purposes of appeakt& i@eC. Office
of Federal Operations, wdh then affirmed the dismissal, initialby decision dated November
6, 2006, and on reconsideration by decision dated January 25, 2007. DOT’s 56.1 Statement § 37
& Exs. W, X. Inrelevant part, the E.E.O.C. ruled that: (1) plaintiffs elected teenlyalitheir
dismissal through the negotiated grievance procedures, which perinétedd raise allegations
of discrimination, and thus could not maintain claims under the statutory procedurd#je
VII, 42 U.S.C. § 2000est seq and (2) plaintiffs’ claims of retaliation were meritless as a matter
of law.

Delaney, who claimg among other things, that he had been constriytive
dischargd, appealed the dismissal of his EEO compliaiat proceeding before the Merit
Systems Protection BogrdDelaney v. Department of TransportatjosY-0752-07-0128-1-1. In
a decision dated de 10, 2008, the board affirmed the administrative law judge’s decision that

Delaney failed to prove a constructive discharge. DOT’s 56.1 Statement { 38 & Belahey
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appealed that decision to tbmited State€ourt of Appeals for the Federal Circuit, which, on
April 3, 2009, affirmed the dismissal. DOT’s 56.1 Statement { 38 & Ex. Z.

The issue of back pay was raised in the grievance that led to the arbitradion, a
back pay was ordered by the arbitrator’s Stipulated Award. DOT’s 56.1 StateAfe&tBx. T.
On January 13, 2006lgmntiffs filed another grievance challengittte defendants’ calculation of
back pay. DOT’s 56.1 Statement § 43 & Ex. CC. The grievance was denied on February 2,
2006, and the parties did not appeal the denial. DOT’s 56.1 Statement { 43 & Ex. DD.
F. The Instant Action

Plaintiffs filed their complaint on February 2, 2007. An amended complaint
(adding Delaney as a plaintiffjas filedon October 5, 2007, allegir{d) discrimination based
on race and gender a(@) realiation. Plaintiffs seek bagbay, front pay, benefits and
compensatory damages in an amount to be determined at trial, plus attorneyis &sktion,
they seek a money judgment for nonpecuniary losses such as mental anguish and pain and
suffering.

1. Plaintiffs’ Individual Claims of Retaliation

Plaintiffs alleged29 incidents of retaliatioin their amended complaint (though
they failedto specify the target of each retaliatory adtheyalleged additional incidents of
retaliation in their respnses to question 3 of Defendants’ First Set of Interrogatories
(“Interrogatory Response” or “IR”). DOT’s 56.1 Statement § 39 & Exs. A, AA. Soaietibis
addedurtherclaims in their affidavits submitted in connection with their opposition to the

instant motiorf. Paintiffs’ individual claims of retaliation are set forth below.

6 Numerousplaintiffs allege acts of retaliation in their affidavits filed in connectigth their

opposition to the instant motion that were not alleged previously in theirdéBlaints, the amended complaint in
this action or in the Interrogatory Response. Accordingly, they aneroperly before me now. Nevertheless, these
claims are all dismissed for the various reasons stated below.
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a. John Landi

Landi alleged the following acts of retaliation in his EEO complaint, dated April
26, 2006: (1 pfter he was reinstatede received comments from his sup&oys that he must
have done something wrong to have been fired; (2) he did not redleniehe back pay
allegedly owedo him under the Stipulated Award; and (3) he hduectify a situation
concerning [his] lack of health insurance, whereby there should have been no lapse in
coverage.” DOT’s 56.1 Statement { 41 & Ex. U4. In the IR, Landi adds claims that (4) “he was
pressured to recertify too quickly after his reinstatement in December 20@5%)in October
2006, William Allen, a supervisor, told him that he “should retire as soon as [he wésgelig
it's the best thing for you.” DOT’s 56.1 Statement § 46-47 & Ex. AA at 13. In his affiilad
in this casel.andi added the following clain{6) that he was forced to complete “an
extraodinary amount of extra training” for an operational error. Landi Aff. I 14.

b. Christopher Piccola

Piccola did not expressly allege any acts of retaliation iEB® complaint dated
April 28, 2006, other thaalaiming that (1) he did not receivelleof the back pay that was due to
him under the Stipulated Award. DOT’s 56.1 Statement 48 & Ex. U7. In addition, in the IR,
Piccola alleges that (2) he was retaliated against when his request for a week off with pay in
March 2006 was denied. DOT’s 56.1 Statement 48 & Ex. AA at 16.

C. Kent Mitchell

In an EEO complaint dated May 1, 2006, Mitchell alleged the following
retaliatory acts: (1) he did not receive all of the back pay due to him under the 8tiAuaird;

(2) he did not receive a tityeresponse to his request for an estimate of his retirement benefits

! In the IR and his affidavit, Landi explains that his health insurance wasgfully” terminated in

or about April 2006even though he continued to pay premiums out of his wages. DOT’s Sieh&ts Ex. AA at
13; Landi Aff. § 14.
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(i.e., whereasother controllers received a response within two to four weeks, Mitchell had yet to
receive a response after 2 months); and (3) he was subjected to commentsipgriasoss and
fellow controllers questioning his “veracity and [| work experience.” DOT’s 5@feBient I 50
& Ex. U6. Mitchell alleged no retaliation in his IRn his affidavit filed in this case, Mitchell
added the following claims: (@fter his reinst@ment he was told to “watch [his] ass” and that
the reinstated controllers were being watched; (5) Ed Sosa, a supernvistrasthe reinstated
controllers should not have been reinstated; (6) he overheard comments that FAA would be
better off if the einstated controllers had remained terminated; (7) he was assigned to work on a
holiday twice; and (8) he was denied a schedule change indfg\pril 2006. Mitchell Aff.
1 15.

d. David Mangene

Mangene alleged the following retaliatory acts inB#O complaint dated April
30, 2006: (1) failure to receive the full amount of back pay that he was due under the Stipulated
Award within the required 30 days; and (2) improper denial of leave as well as imprope
guestioning as to the reason for the requested leave. DOT’s 56.1 Statement § 52 & Bx. U5. |
the IR, Mangene addlthe following claims of retaliation: (3) Kevin Watson, his supervisor,
told him throughout 2006, “You better watch eutlownstairs [management] hates you and will
do anything they can to fire you” and “I'm just warning you, they’re after’; and (4) Enzio
Powell, a supervisor, followed him in the parking lot on numerous occasions over a six-month
period, and on one occasion Powell sat behind him while he was on “position” (djraicti
traffic); (5) he was charged for leave without pay in November 2888 though he was
terminated as of that time; and (6) his health insurance was wrongfully terminated in

approximately April 2006. DOT’s 56.1 Statement ] 53, 55-56 & Ex. AA at 18-19. In his
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affidavit filed in this case, Mangene adds the following claims: (7) on his fiydbaiek after
reinstatementhe was wrongfully accused of having an operational error prior to August 2005
and was forced to undergo additional training asalteand (8) he was wrongfully counseled
for sick leave abuse in January/February 2006. Mangene Aff. § 12.

e. Thomas Fitzgerald

In an EEO complaint dated April 27, 2006, Fitzgerald alleged the following acts
of retaliation some of which were dbarated upon in his affidavénd IR (1) he did not receive
the proper amount of back pay that he was due under the Stipulated Award; (2) he was not
accorded proper breaks$ 40-45 minutes (instead he was allowed only 20-25 minutes) during
December 20084nuary 2006(3) he was told by members of management that his name had
been brought up in a derogatory fashion during management meetings and that sagesisor
been told to “keep an eye on him”; (4) in December 2005/January 2006 he wasaold by
supervisoifrom the Newark area, Steve Marotta, to “wdttis] back they’re gunning for you”
and by another supervisor, Roger Bender, that management was “gunning for thenat dued t
should “watch [his] ass’and(5) he was informed in March 200§ fellow air traffic controller,
Jim Gummerson, that area manager Pete Pelléalonkitzgerald’s cevorkers not to cover for
Fitzgeraldwhen he was on break because he “wasn’t worth it.” DOT’s 56.1 Statement { 57 &
Ex. U2. Fitzgerald’'s IR addeche following clams of retaliationsome of which were
elaborated on in his affidavi{e) a March 2006 request to move from a night shift to asti&ty
for one day was denied first by Jim Giotta, a supervisor, and then his immediatessupervi
Keith McDonald, who told him hevasinstructed “to denwny requests from you guys”; (7) he
was improperly questioned abous meed to take sick time;)(B connection with donations of

annual sick time to him, in November 2006 Clarke sent Fitzgerald a letter stating that he had
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failed to substantiate his need for leave fomding Fitzgeraldo resubmit medical
documentation; (9) in December 2005, Keith McDonald, a supervisor, told Fitzgerald tzat he
been instructed “to keep an eye for anything out of the ordinary” witlecesphim and (10) he
was informed that at a meeting held two days ditavas reinstated manageméaidexpressed
the view that the arbitration was a “huge victorldOT’s 56.1 Stagment § 562 & Ex. AA at
13-16;Fitzgerald Aff.  31.

f. Kevin Ddaney

Delaney worked only three days, December 12, 13 and 20, 2005, after being
reinstated. On January 3, 20@&ger being out on sick leaviee submitted his written
resignation, subsequently claiming constructive discharge. DOT’s 56.1 Statg®3. He
contacted an EEO counselor on January 20, 2006. DOT’s 56.1 Statement § 63 & Ex. V6.
Delaney alleged the following acts of retaliation in his EEO complaintd dgtal 19, 2006: (1)
on December 13, 2005, he was “medically decertified” (his medieatance to control air
traffic wasremoved because he had not updated his medical information; (2) he was not paid for
sick leave he “was on prior to his resignation”; (3) he was not properly paid durilagthigeeks
of employmentand(4) his reques for leave without pay and a part time work schedule were
unreasonably denied upon his reinstatement. DOT’s 56.1 Statement Y 63-64 & Ex. Ul. In his
IR, Delaney asserts the following additional claims of retaliation: (5) following his resignation,
from March 13, 2006 to August 2008 was sent notices from the Department of the Interior
and DOT claiming that he was overpaid thousands of dollars in salary and demahdidg r
because his leave time had been miscategorized when he regirierlwas anstructively

discharged in January 2006; and (7) he received a bill from the Department oétlue fot a
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different individual with the same nam®OT’s 56.1 Statement § 66 & Ex. AA at 16;18
Delaney Aff. § 14.

g. John Kaplun

In his May 6, 2006 EEO complaint, Kaplun alleges the following acts of
retaliation: (1) back pay and leave were improperly withheld; (2) he wascsedbjto schedule
changes “made for no reason, against the contract;” (3) he was singled out veitsout for
retrainingaround the same time he filed his EEO repartd (4) he had “retraining administered
against the FAA’s own orders.” DOT’s 56.1 Statement § 67 & Ex. U3. In the IR, Kaplad add
the following additional claims of retaliation: (5) he was “wrongfully writterfarpan
operational error in February 2006”; (6) he was denied instructions on completing thataypl
for medical certification in December 2006; (7) he was wrongfully deniedA-Méave in
March/April 2007; (8) after reinstatement in 2005 he was told by supervisors to tkekpdad
low,” “don’t get into trouble,” “I don’t want to see you get hurt,” “you got a yaad ten months
to go until you're retirement eligible; | don’t want to see you getting into trouble;” (9) he was
harassed for taking one day of FMLA leave in November 2006 for the death of hisrialéne;
and (10) he was wrongfully given a sick leave restriction letter in May/20@é. DOT's 56.1
Statement Y 702 & Ex. AA at 56. In his affidavit filed in this case, Kaplun adds the
following clainmt (11) thathis health insurance was cancelled in the Spring of 2006 and that Ms.

Tracy told him never to come to her office again when he went to complain. Kaplun Aff. § 13.

h. John Smith
Smith alleged that he suffered the following retaliatory acts in his EEO complaint

dated May 8, 2006: (1) after returning to work he heard a supesagaeferring to Smith and
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the other 11 individuals who were removttt they‘were all‘criminals and scumbags and
should never have been allowed to return to service with the FAA™; (2) on February 16, 2006,
he overheard another controller on his pélbne make a similar remark; (3) no action was taken
regarding these comments when Smith complained about the comments to his supandsors;
(4) he did not receive the back pay he was due under the Stipulated Award. DOT’s 56.1
Statement { 73 & Ex. U8. Smittlegedin the IR that: (5) in 2006 he was wrongfully precluded
from meeting with an EEO counselor; (6) in or about January/February 2006, Smithaoderhe
Ed Sosa, one of his supervisors, state that the individuals who were rehired weaédljosh of
scumbags they never should have been reinstated;” (7) a fellow traffic controlédm) Emith,
made similar remarks; (8) hiealth insuance lapsed in thggeng of 2006 and then was
wrongfully terminated in May 2006 and as a result he received invoices direatihealth care
providers; (9) on February 1, 2006, Clarke told Smith, while they approached each other from
different ends of the hallway “how are you doing now?” in a “laughing, derogatargeriahat
was “extremely intindating” to Smith; (10) in theing of 2006, Charlie Hannen, a supervisor,
told Smith that the management was told to “watch” the 11 reinstated contrdliers) rhid- to
late-2006, when Smith, who was out with a cold, called in to ask whether he could control air
traffic even though he was taking the medication Cipro, his supervisor Ben LaRkteaunced

on the floor that Smith was contagious and was not allowed back into the sector for 24 hours;
(12) Smith’'s name not relisted on the “Read and Initial” list after he was reinstated and his
complaints about the situation to management were ignored; (13) Smith’s name wasatbt pla
back on his mailbox when he weeinstated andde had to place his name back on his mailbox
himself approximately one month later; (14) upon reinstatement, money wastoiwiatically

deductedrom his paycheck to pay his Thrift Savings Plan (“TSP”) loan, and he later had to
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make paymaets manually and ultintaly was told he had to pay back the entire TSP loan by
December 29, 2006, forcing him to take out a home equity loan with a higher interemhdate;
(15) his requests for a special chair because he had a back injury were @¥iés 56.1
Statement | 247 & Ex. AA at 7-10; Smith Aff.  13.

I. Robert Serviss

In his April 28, 2006 EEO complaint, Serviss asserted the following claims of
retaliation: (1) in December 2005, he was denied leave to which he was entitled anaionviol
of his union contract, he was questioned regarding the nedwefogdquested leave; (2) he was
denied an adequate training program upon his reinstatement in December 20be(Blary
2006, three of Serviss’s training reports were rejected bBedasiwas assigned to train with an
instructor who had not met the training requirements (as a result, he was remjooeglete the
training again); (4) he did not receive his back pay under the Stipulated Award; and{8)
January 2006, Clarke sought an ethics violation against him for appearing in a movie about 9/11.
DOT’s 56.1 Statement § 79 & Ex. U9. In his IR, Serviss alleged three additioaintscof
retaliation: (6) in January 2006, defendants violated an oral agreement with NAG&rdng
“prime time leave” for the reinstated controllers; (7) on March 28, 2007 he veas! ftr take
sick leave because defendantaimed to have no other facility duties available; (8) in June/July
2007, Serviss was called on numerous occasions to workmgen violation of applicable
rules; and (9) on December 6, 2006, he requested a transfer within the building to a bosier sect
but never received a response. DOT’s 56.1 Statement § 82 & Eat 8\ & Serviss Aff. I 15
(elaborating on claims previdygaised)

J- Peter Wong
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Wong asserted that he suffered the following retaliatory acts in his EEO
complaint dated May 10, 2006, to which he added additional detail in the IR: (1) he was not
given the back pay due under the Stipulated Award; (2)dath insurance was cancelled in
April 2006; and (3) upon his reinstatement he was charged with 56 hours of annual leave that he
had never used. DOT’s 56.1 Statement { 84 & Ex. U10. In the IR, Wong alleged 17 additional
incidents of retaliation: (4) adt reinstatemernt December 2005, defendamhadeanerroron
his W2 which necessitated a delay in the filing of his tax ret(thhe was denied annual leave
in December 2005; (6) he was medically decertified and was not certified on radar in December
2005; (7) he was denied leave in December 2005; (8) he was wrongfully charged twb days
sick leave in December 2005; (9) he was denied shift changes and/or swapsD@&ymber
2005he was initially denied leave to make the film “Flight gBut was gentually granted leave
without pay) and his request for an additional week of vacation was denied; (11) he did not get
his TSP contribution reinstated until four months after his reinstatement; (®¥2)sherongfully
counseled regarding sick leave abuséuly 2006; (13) he was denied annual leave during the
summer of 2006 and on other occasions; (14) his requests to wear sneakers to work after
undergoing knesurgery were denied15) his request to cancel his annual leave in November
2006 was denied; (16) he was denied overtime pay in January 2008; (17) he was given an
inadequate raise in January 2008; (18) he was wrongfully gn@perational Error
Development Procedure in May 2007, which was place in his personnel file without his
knowledge; (19) he was called at home on November 9, 2008 and informed that he lost his
medical clearance; and (20) on June 26, 2008 his scheduled overtime for July 28, 2008 was
cancelled due to an operational error he madewhile traning a developmental controller.

DOT’s 56.1 Statemer[{ 85-93 & Ex. AA at 1a:2.
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DISCUSSION
A. The Summary Judgment StandafdReview

Summary judgmenits appropriate only “if the pleadings, the discovery and
disclosure materials on file, and any affidavits show that there is ningdesue as to any
material fact and that the movant is entitlegudgment as a matter of ldwFed. R. Civ. P.
56(c);see alspe.g, Wright v. Goord 554 F.3d 255, 266 (2d Cir. 2009). The moving party must
demonstrate that no genuine issue existe asy material factGallo v. Prudential Residential
Servs, 22 F.3d 1219, 1223 (2d Cir. 1994.fact is “material” within the meaning of Rule 56
when its resolution “might affect the outcome of the suit under the governing favdérson v.
Liberty Lobby, Inc, 477 U.S. 242, 248 (1986).

An issue is “genuine” when “the evidence is such that a reasonable jury could
return a verdict for the nonmoving partyld. In determining whether an issue is genuine, “[t]he
inferences to be drawn from the underlying affidavits, exhibits, interrgpgatswers, and
depositions must be viewed in the light most favorable to the party opposing the motion.”
Cronin v. Aetna Life Ins. Cp46 F.3d 196, 202 (2d Cir. 1995) (citibgited States v. Diebold,
Inc., 369 U.S. 654, 655 (1963)dr curiany; Ramseur v. Chase Manhattan Ba8&5 F.2d 460,
465 (2d Cir. 1989)). Therefore, although a court “should review the record as a whole, it must
disregard all evidence favorable to the moving party that the jury is noteddqaibelieve.”
Reeves v. Sanderson Plumbing Prole., 530 U.S. 133, 151 (2000However, the party
opposing summary judgment “may not rely merely oraffegations or deniais its own
pleading; rather, its response mustset out specific facthewing a genuine issue for trial.”

Fed.R. Civ. P. 56(e[2).
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Once the maing party has met its burden, the nonmgvoarty must come
forward with pecific facts showing that there is a genuine issue for tkaltsushita Elec.
Indus. Co. v. Zenith Radio Carp75 U.S. 574, 587 (1986). The nonmoving party cannot
survive summary judgment by casting mere “metaphysical doubt” upon the evidedueqar
by the moving partyld. at 586. Summary judgment is proper when the moving party can show
that “little or no evidence may be found in support of the nonmoving party’s daséd, 22
F.3d at 1223-24.
The Second Circuit has provided additional guidance regarding motions for
summary judgment in discrimination cases:
We have sometimes noted that an ertesmsure of caution is merited in affirming
summary judgment in a discrimination action because direct evidence of
discriminatory intent is rare and such intent often must be inferred from
circumstantial evidence found in affidavits and depositi@ee, a., Gallo v.
Prudential Residential Sery22 F.3d 1219, 1224 (2d Cir. 1994). Nonetheless,
“summary judgment remains available for the dismissal of discrimination claims
in cases lacking genuine issues of material fagtcLee v. Chrysler Corp109
F.3d 130, 135 (2d Cir. 19973ge also Abdu-Brisson v. Delta Air Lines,.|ri&39
F.3d 456, 466 (2d Cir. 2001) (“It is now beyond cavil that summary judgment
may be appropriate even in the fatensive context of discrimination cases.”).
Schiano v. Qualit Payroll Sys Inc., 445 F.3d 597, 603 (2d Cir. 2006) (quotidgltz v.
Rockefeller & Cq 258 F.3d 62, 69 (2d Cir. 2001)).

B. Plaintiffs’ Discrimination Claims

1. Plaintiffs’ Election b ChallengeTheir Leave ad Termination Claim&/nder he
NegotiatedGrievance Procedure Precludes Judicial ReviéWtmse Claims

The cefendants argue that the plaintiffs are precluded from pursuing their
discrimination claims under Title VII in federal court because they elected to bring their claims
arising out of the administrative leave and removals via a negotiated unieangegorocedure.

| agree.
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Discrimination claims brought by federal employees who are bound by collective
bargaining agreeemnts are governed by 5 U.S.C. § 7121 lapdnEqual Employment
Opportunity Commission EEOC’) regulation, 29 C.F.R. § 1614.301(a). Pursuantto 5 U.S.C.

§ 7121(d)an employee covered by a negotiated grievance procedure that permits allegations of
discrimination “may raise the matter under a statutory procedure oetjotiated procedure, but

not both.” Id. The statute specifies that an employee “shall be deemed to have exercised his
option under this subsection ... at such time as the employee timely initiatesoaruacker the
applicable statutory procedure angly files a grievance in writing, in accordance with the
provisions of the parties’ negotiated procedure, whichever event occurs liksisée als®9

C.F.R. 8§ 1614.301(a) (“An election to proceed under a negotiated grievance procedure is
indicated bythe filing of a timely written grievance.”).

The applicable EEOC regulation provides that an employee who files amgreeva
with “an agency whose negotiated agreement permits the acceptance of grievances which allege
discriminationmay not thereafter file ajn EEO] complaint on the same mattegrespective of
whether the agency has informed the individual of the need to elecivbetier the grievance
has raised an issue of discriminatidnd. (emphasis added). Moreover, “[a]ny such complaint
filed after a grievance has been filed on the same matter shall be dismissed without prejudice to
thecomplainant’s right to proceed through the negotiated grievance procedure inthedimght
to appeal to the Commission from a final decisiold. Whichever route the employee chooses,
he must exhaust all applicable administrative remedies prior to pursuing his claim inSewurt.
O’Dwyerv. SnowNo. 00CIV 8918, 2004 WL 444534, at *7 (S.D.N.Y. Mar. 10, 2004). In sum,
when claims are brought via a negotiated grievance procedure, plaintiffs are barred from raising

claims pertaining to the same matter via a “statutory procedure” and thus, from bringing an
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action under Title VII.See5 U.S.C. § 7121(dFernandez v. Chertqffi71 F.3d 45, 52 (2d Cir.

2006) (“By invoking the negotiated procedure, the employee commits to resolving his grievance
in accordance with the procedures prescribed in the collective bargaining agreement between his
union and his employing agen®ty.

When deciding whether a plaifitmay seek a statutory remedy for alleged
discrimination after previously invoking negotiated grievance procedures, tibalaquestion is
whether the claims pertain to the same “matt&ee29 C.F.R. § 1614.301(a); 5 U.S.C.

§ 7121(d). “Every court that has considered the issue has concluded that the wordim&atter
U.S.C. § 7121 and 29 C.F.R. 8§ 1614.301 refers tadhductunderlying a plaintiff’'s claim, as
opposed to thkegal allegationsn the claim.” Wright v. SnowNo. 02 Civ. 7615, 2004 W
1907687 at *5 (S.D.N.Y. Aug. 25, 2004) (collecting casese also Redmon v. Minef3 F.

App’x 920, 924(6th Cir. 2007 (plaintiff's EEO charge thatlleged discrimination and union
grievancedealt with the “same matters” within the meaning of 5.0.8 7121(d)jt was
“inconsequential” that “she advanced different legal theories to challenge these adBomg);

v. U.S. Dept. of Transpl78 F. App’x 814, 818 (16 Cir. 2006) (under 5 U.S.C. § 7121(d) the
term “matter” “refer[s] to the underlyingovernment action wbh precipitated the complajht

not the legal theory employed to challenge the government ac8aejra v.Cuomq 176 F.3d

547, 550 (D.C. Cir. 1999) (under 5 U.S.C. 8§ 7121(d) “courts have tended to construe the term
‘matter’ to enompass more than a legal claim and instead to encompass the ‘underlying action’
... or the ‘topics’ rais€; Bonner v. Merit Sys. Protection B@81 F.2d 202, 204-05 (Fedir.

1986) (the word “matter” as used in 5 U.S.C. § 7121 refers to the “underymgdyment]

action”), O’Dwyer, 2004 WL 444534, at *@tatutory claim barred notwithstanding the fact that

the plaintiff had not actually raised the issue of discrimination in her previamwagaes).
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As NATCA membersthe plaintiffs are covered by NATCA's collective
bargaining agreement with the DOT, which permits employees to file grievances alleging
discrimination. DOT’s 56.1 Statement § 25 & Ex. O at 20{with respect to matters “dealing
with certain discriminatory practices, an aggrieved emplshedl have the option of utilizing
this grievance procedure or any other procedure available in law or regulatt not both”).
Plaintiffs elected to raise the matter of their administrative leaves and removals via the
negotiated grievance procedures of the collective bargaining agreement when they filed a
grievance on August 19, 2005. DOT’s 56.1 Statement 25 & Ex. N. Although they could have
alleged discrimination claims in their grievance, theyuedonly that they committed no
misconduct, andhiatthe discipline imposed was too severe aiothtive of the factors set forth
in Douglas v. Veterans Administratioh M.S.P.B. 313, 5 M.S.P.R. 280 (MSPB 198DT’s
56.1 Statement 26 & Ex. ®nly aftergoing toarbitration, entering into the Stifated Award
and being reinstatedid plaintiffs raise discrimination claims by filing EEO complaints, which
in addition to retaliation charges, allegedediscrimination as the basis for their suspension and
removal. Because the discrimination claimshe EEO complaints pertained to the same
“mattef addressed through the negotiatecgaince proceduresplaintiffs’ administrative
leaves and removaisthe EEOC affirmed the agency’s dismissal of the EEO complaints.
Kaplunv. Peters 2006 WL 3357961at*1 (E.E.O.C. Nov. 6, 2006) (“The complainants argue
that they did not raise discrimination in their grievances. However, the fathélyachose not
to raise their discrimination claims in their grievances does not mean that they can now bifurcate
their claims and also filEEO complaints on the same matters.”)laitiffs’ motion for

reconsideration of this decision was denied on January 25, 2007. DOT’s 56.1 Statement 37 &
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Ex. X. For the same reasons articulated by the EEOC, the plaingiffgered in this court from
bringing discrimination claims under Title VII.

Plaintiffs argue thathey “did not learn of a potential discriminatory reason for
their suspensions and eventual termination until, at the earliest, at or near théhend of
arbitration hearing in December, 2005.” Pls.’ Br. at 4. Moreover, they contend that the delay
was “due solely to the Defendants’ delibenatthholding of ... an unredacted list of names of
other air traffic controllers who had been investigated for the same iafrdot which the
plaintiffs were ultimately disciplined.ld. This list included the name of Mr. Frederick Jones,
an AfricanrAmerican malewho was notisciplinedandwho plaintiffs allege was treated
favorably as compared to them becaofShkis race

Plaintiffs’ argument fails under the plain language of 29 C.F.R. § 1614.301(a),
which states that a complaint pertaining to the same matter raised through a union grievance may
not later be filed with the EEOC “irrespective .. wdfether the gevance has raised an issue of
discrimination” 29 C.F.R. 1614.301(¢¢mphasis addeggee also Wright2004 WL 1907687,
at *6 (finding that plaintiff made a binding election even though “she did not eventkabdw
there were grounds to raise a claindsicrimination” until she examined certain documents that
she won the right to examine by grieving her promotion def@aiphasis omitted)Garcia v.
M.S.P.B, 155 F.3d 570 (Fed. Cir. 1998)er curiam (unpublished) (despite plaintiff's assertion
that rew evidence of discrimination should allow him an appeal to the MSPB, MSPB correctly
ruled that it lacked jurisdiction over plaintiff's appeal pursuantto 5 U.S.C. § 7121(d) becaus
plaintiff had elected to file a grievance in which he omitted his discrimination clsiooyaie v.
Sullivan 61 F.3d 912 (9th Cir. 1995) (unpublished) (no federal court jurisdiction under Title VII

to consider discrimination claims brought for the first time via an EEO complaint challenging
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plaintiff's termination subsequent pdaintiff challenging his termination through the negotiated
union grievance procedure).

Plaintiffs’ contention that they “had no reason to believe that the actionstagains
them by the Defendants were motivated in any fashion by discriminationlatatDecember
2005-early January 2006 rings hollow given the record in this case. pMogiffs indeed
testified that they had no knowledgmtil after the arbitratioof the names on the list other than
their own because thests they received weredacted. But plaintiffstounsel Osborne,
obviously had such knowledge and was acutely aware of the possible race disaomulaatn
before the arbitration. He specificaliyestioned Clarkat the hearing abouwthy Maddonado
and Jones were on the list but were not disciplfhéa addition Piccola testifiedthat he
suspected he had beéiscriminated against when Osborne showed him and the other terminated
controllers the redacted list, on which they could make out the names of FredericariibRas
Maldonado. Lipari Decl. dated May 5, 2009, Ex. D at 36-37, 3%d@ alsd_andi Dep. at 36-

37 (Ex. CC to Feather Affirmation dated Apr. 24, 2009) (Landi testifying that he calpedi¢ve
the terminated controllers were discriminated against “[tjowdrelsniddle of the third day of

the arbitration” when “we became aware of the lig¥langene Dep. at 26 (testifying that he first
believed discrimination had occurred at the arbitration when Osborne asked aboundones a
Maldonado and the redacted list). Although it is disputed by the other plaintiffsgisccto
Piccola, Osborne discussed the redacted list with the men and whether to bringhieup at
arbitration. Id. at 43. Furthermore, Piccola testified that at a meeting in approximately August

of 2005 of air traffic controllers who had been placed on leavieati@xpressed his belief that

Osborne’s questioning of Clarke is set forth on pageigra

26



he had been singled out because of his race and gdddat.2730. He also stated that more
than one other personthe meeting agreed with hintd.

It is not necessary to resolve the factual questiavhether the plaintiffs had
reason to believe they had besibjected to raceiscriminaton at the time they féd their
grievance.Based on the questioning of Clarke at the arbitration (for whicplén&iffs were
presentplaintiffs had reason to know there were grounds to raise a claim of dis¢raniatithe
latest on December, 2005, the last day of the arbitration (when Clarke was questioned). And
plaintiffs concede as much in their briefls PBr. at 4 (“It is undisputed that the Plaintiffs herein
did not learn of a potential discriminatory reason for their suspensions and eventiradtien
until, at the earliest, at or near the end of the arbitration hearing in DeGe2b5.”).
Nonetheless, plaintiffs made no efforts during the arbitration to amend tlesageee to include
discrimination claims.To the contraryOsborne clarified that plaintiffs wenet alleging
discrimination. Responding to Clarke’s statement about the rumor that he had mashipelate
list of people because he did not want to take disciplinargraagainst minoritiesQsborne
stated, “That is not a position we have taken or are taking in this case, period.” £53%. a
That disclaimer made it clear thdamtiffs’ counsel was both aware of the possibility of aerac
discrimination claim and had consciously chosen not to assert it.

Plaintiffs did not appeair otherwise challengde Stipulated Awardwvhich
resolved the “matter.’Rather they accepted alif the benefits under it. Moreovehngir failure

to exhaust the available administrative remedies on the grievances precludes judicial review.

o Prior to bringing a Title VIl action in the federal court, an aggrieamagloyee is required to

exhaust his administrative remedies. In a “pure” discrimination case (aidh solely claims of discrimination
are involved), an employee who elects the negotiation grievance procedumppes the arbitrator’'s award to the
EEOC before bringing a Title VIl actiorBeeFernandez v. Chertofi71 F.3d 45, 534 (2d. Cir. 2006). However,
in a mixed case- one involving both a claim of discrimination and a challenge to other typesluibited

personnel actions an employe must appeal the arbitrator's award to the MSPB prior to seeking judiciav.

Id. at 5355. Here, plaintiffs could have appealed the award to the MSPB, butetktido so.
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Because this court lacks jurisdiction to review plaintiffs’ claims that their administrative leaves
and ternmations were due to discrimination in violation of Title \dUmmary judgment is
grantedfor defendantsvith respect tahese claims

2. The Stipulated AwarBrecludes Review of Plaintiffs’ Discrimination Clams

Plaintiffs’ discrimination claims alsfail because they were extinguished by the
Stipulated Award, which provides in relevant part: “This Stipulated Awardwesah full,all
claimsarising out of the removals of the Grievants or the instant gro@g’ DOTs 56.1
Statement { 33 &x. Tat3 (emphasis added).

Plaintiffs were epresented by counsel, Mr. Osborne, at the arbitration. Osborne,
together with DOT counsehdskedthe arbitrator to mediate settlement discussions and
negotiations, the result of which was the Stipulated Awatd® Each plaintiff expressly agreed
to the terms of the Stipulated Awarttl.; see alsd.ipari Decl. dated Mayp, 2009, Ex. D at 46.
Thereatfter, plaintiffs accepted the benefits of the Stipulated Award: they were reinkiyed, t
received baclpay (for thetime they had been terminated, less an agreed suspension of a week
for all plaintiffs except Fitzgerald, who agreed to a suspension of 30 days), arehtbgdR
Letters in their personnel files were replaced with Isteérofficial reprimand, which coulole
expunged nine months later.

| see no reason why the Stipulated Award should not preclude plaintiffs’

discrimination claims.Plaintiffs’ argument that the Stipulated Award should not be enforced

10 The Stipulated Award provides, in relevant part:

At the close of the evidentiary record on December 8, 2005, the Parties redoasted
attempt to facilitate a resolution of these disputes.... After protractedtinediae
Parties reached an agreement settling each of the grievances and askedrtitatalize
their agreement in the form of a Stipulated Award. The parties are to be cdethien
finding terms that resolved the dispute. | find that these terms are emifaéntl
reasonable, and responsible given the facts and circumstances that leéhooweds in
these cases. It should also be noted that each of the individual Grievants gxpoess|
their consent to the terms of the settlement and the entry of this Stipulated. Awar
DOT’s 56.1 Statement 1 33, Ex. T.
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because they did not personally sigantl were not “paies” to the agreement is méegs. As
memorialized in the Stipulated Award, each plaintiff orally agreed to its &mohisoth Osborne
and Natalie C. Moffettwho had the authority to do so as their courssghed it “For NATCA
and for the Grievants:* DOT'’s 56.1 Statement, Ex. at 3

Paintiffs’ contention that they were never informed they were releasing their
Title VII claims by agreeing to the Stipulated AwaralsounpersuasiveWith respect to
individually bargained agreements, as opposed teatnde bargaining agreements, the release
or waiver of Title VII claims must be knowing and voluntaBeeRichardson v. Comm’n on
Human Rights & Opportunitie$32 F.3d 114, 121 (2d Cir. 2008ormann v. AT & T
Comnt’'ns, Inc, 875 F.2d 399, 402 (2d Cir. 1989he Second Circuit utilizes a “totality of the
circumstancestest to determine whether a waiver of claims under Title VIl meets this
requirement.See Livingston v. Adirondack Beverage,@d1 F.3d 434, 438 (2d Cir. 1988).
The unexhauste list of factors that may be considered in determining whether a waiver was
knowing and willful are:

(1) the plaintiff's education and business experience, (2) the amount of

time the plaintiff had possession of or access to the agreement before

signing t, (3) the role of plaintiff in deciding the terms of the agreement,

(4) the clarity of the agreemeifs) whether the plaintiff was represented

by or consulteavith an attorney, and (6) whether the consideration given

in exchange for the waiver exceedspéoyee benefits to which the
employee was already entitled by contract or law.

1 At oral argument on May 15, 2009, plaintift®dunsel argued for the first time that Osborne did

not represent the plaintiffs at the arbitration, but rather the union. mMhimant is frivolous. First, plaintiffs’

counsel himself invoked the attornelent privilege (between Osborne and plaisdiffio fewer than 10 times

during depositions in this cas&eeDefs’. May 21, 2009 Supplemental Submission, ExFB1 Second, putting

aside the fact that plaintiffs themselves expressly agreed to the ®&ipAlaard, they are bound by its provisions
because the “settlement of a grievance by the union and the employeriighipdn the individual employee,
absent evidence that the union has acted in bad faith in carrying out its flutyaofl fair representation.Suissa

v. American Export Linesnt, 507 F.2d 1343, 1347 (2d Cir. 1974). Plaintiffs have failed to demonstrate that
Osbhorne or the Union acted in bad faith. In fact, the record shows that NAIgG®uwsly represented plaintiffs,
successfully requesting expedited review of the grievarisang out of the termination and negotiating a settlement
under which all of the air traffic controllers were reinstated.
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Bormann 875 F.2d at 403 (quotitgEOC v. American Express Publishing CoG81 F. Supp.
216, 219 (S.D.N.Y. 1988gccord Livingston141 F.3d at 438. In addition, courts ewae
whether an employee was encouraged or discouraged from consulting an atidriidlyea
employee had a fair opportunity to do #ormann 875 F.2d at 403Not all of thefactors need
to be satisfied, or examined, for a release to be enforcelabdeim, summary judgment is
appropriate where tHBormannfactors weigh overwhelmingly in favor of defendanBee, e.qg.
Tung v. Texaco, Inc150 F.3d 206, 208 (2d Ck998) (affirming a district court’s dismissal of
plaintiff's claim because[tv]e agree that, under the totality-of-tle-=cumstances analysis,
[plaintiff] s waiver of his right to sue under Title VII was knowing and volunjasgealso
McKoy v. PotterNo.01 Civ. 1984, 2002 WL 31028691, at *7-9 (S.D.N.Y. Sept. 12, 2002),
aff'd, 98 F. Appx 28 (2d Cir. 2004).

Considering th®&ormannfactors, | concludas a matter of law thander the
totality of the circumstancegdaintiffs knowingly and willfully waived their Title VII claims.
Although the extent of plaintiffs’ education and bussexperience is not clear from the record,
plaintiffs are notunsophisticated parties. dgt plaintiffs state in their affidavits that they were
not given the opportunity to review the Stipulated Award prior to the conclusion of the
arbitration,see, e.g Delaney Aff. {11, buat least one plaintiffPiccolatestified to having its
contents described to the group of plaintiffs by Osbmeel.ipari Decl. dated May 5, 2009, Ex.
D at 4546, and anothdestified that he read it before it was agreedRs.’ Ex. CC (“Landi
Oct. 21, 2008 Dep."qt 36 but sed_andi Aff. 11 (“I was not given the opportunity to review
the Stipulated Award before union officials signeq it. Most importantlythe agreement was
clearly written. The language of the Stigield Award plainly states that it resolves “all claims”

arising out of the removals and subsequent grievances of plaintiffs. Moreovasitiifs
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were represented by counsahdtheywere givenconsideration in exchange for the waitteat
exceededbenefits to whiclthey were already entitled.
In sum, a jury could reach but one conclusion based on the facts viewed in the
light most favorable to the plaintiffs: they knowingly and voluntarily waived their Title VII
claims by entering into the Stipulated Award and collecting the benefits to which it entitled them.
Finally, even if theplaintiffs’ waivels of their Title VII claims werenot knowing
and willful, the doctrines of ratification and tender would bar tfrem challenging the
Stipulated Awad. “[A] plaintiff who accepts and neither returns nor offers to return the
consideration he or she has received for consideration for executing a release, is deemed to have
ratified the Release and is thereby bafreth challenging its validity.”Tungv. TexacolInc., 32
F. Supp. 2d 115, 118 (S.D.N.Y. 1994df'd in part and vacated in parf,50 F.3d 206, 208 (2d
Cir. 1998)(vacating with respect to ADEA claingee also Livingston v. Bev-Pak, Int12 F.
Supp. 2d 242, 249 (N.D.N.Y. 2000)E]ven if Plaintiff did not knowingly and voluntarily
execute the release agreenfentis Title VII claims] he has since réittd the agreement by
inaction.”). A“key element” of ratification s the failure of the plaintiff to tender back the
consideration tht he received in exchange for executing the reledde.Plaintiffs ratified the
Stipulated Award by failing to tender back the benefits they receiVkdre is no fairness is
permitting them tahallenge the settlemetd@rms now.
For the foregoig reasons, summary judgment is granted with respect to plaintiffs’

discrimination claimg?

12 Because the substantive discrimination claims are dismissed on jimisaligirounds, | decline to

address defendants’ additional arguments regarding the timeliness tffplanvocation of the EEOC remedies or
the merits of plaintiffs’ discrimination claims.
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C. Plaintiffs’ Retaliation Claims
Title VIl forbids an employer from retaliating against an employeadritar alia,
complaining of employment discrimination prohibited by Title VII:
It shall be an unlawful employment practice for an employer to discriminate
against anyf his enployees .. because [the employeleds opposed any practice
made an unlawful employment practice by this subchapter, or because he has
made a charge, testified, assisted, or participated in any manner in an
investigation, proceeding, or hearing under this subchapter.
42 U.S.C. § 20008¢a). Whereas Title VIIs “substantive [discrimination] provision seeks to
prevent injury to individuals based on who they aeg, their status[;] theantiretaliation
provision “seeks to prevent harm to individuals based on what thé déheir conduct.”
Burlington N & Santa Fe Ry. Co. v. Whit48 U.S. 53, 63 (2006).
“Retaliation claims uner Title VII are evaluated under a thwstep burden-
shifting analysis.”JJute v. Hamilton Sundstrand Coy@g20 F.3d 166, 173 (2d Cir. 2005¢e
also Reed v. A.W. Lawrence & C85 F.3d 1170, 1178 (2d Cir. 1996 he allocation of
burdens of proof ingtaliation cases follows the general rules enunciated by the Supreme Court
in McDonnell Douglas Corp. v. Gregdll U.S. 792, 802-05 (1973).”n order to defeat a
motion for summary judgment addressed to a claim of retaliation in violation of Titla VII,
plaintiff must first present sufficient evidence to make opti@a facie case Thus,each air
traffic controller must present evidence sufficient to permit a rational trier of fact tthand
(1) he engaged in a protected actiwtyder Title VII;(2) DOT was aware of this activit{3)
DOT took an action against him that was so materially adverse a reasonalagesmypbuld

have been dissuaded from engaging in protected actwity(4) there is a causal connection

between the protected activity and the adverse aetibiat is, a retaliatory motive played a part
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in theadverseaction. SeeKesslerv. Westchester County Dep't of Social Sed&1 F.3d 199,
205-06 (2d Cir. 2006).

If such evidence is psentedthe burden shifts to thlefendanto demonstrata
“legitimate, nondiscriminatory reasofdr thechallengedadverse actionSeeMcDonnell
Douglas 411 U.S. at 802]Jute 420 F.3d at 173. If the defendant articulates such a reason, the
burden shifts back to the plainttfs “point to evicence that would be sufficient to permit a
rational factfinder tawonclude that the employer’s explanation is merely a prétex
impermissible retaliation Cifra v. Gen. Elec. Cp252 F.3d 205, 216 (2d Cir. 200%ge also
Taitt v. Chem. Bank849 F.2d 775, 777 (2d Cir. 1988) (applyMgDonnell Douglago
retaliation claim)

1. General Principles

As indicated above, the plaintiffs have alleged numerous incidents of retaliat
In response, defendants advance various bases for summary jud@mentit seems
appropriate to discuss generally the principles implicated by these argumeéme applying
them to each plaintiff's alleged incidents of retaliation.

a. TheMaterially AdverseéActionRequirementnderBurlington Northern

Defendants ange that many of plaintiffs’ allegations are insufficient as a matter
of law because they do not constitute actsufficiently “materially adverséto support a claim
of retaliation For exampledefendants contend that allegations of hostile wordsests|for
certain medical documents, and letters of warning that did not result in aipfickésare not
adverse actions.

The Supreme Couestablished newstandard for evaluating adverse actions in

Title VII retaliation cases iBurlington Northern ad Santa Fe Ry. Co. v. Whit48 U.S. 53
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(2006). Explaining that th@anti-retaliation provision protects an individual not from all
retaliation, but from retaliation th@roduces an injury or harm,” the Coddcided‘the level of
seriousness to whichis harm must rise before it becomes actionable retaliation &t 67. It
rejected the prior standards that limited actionable retaliation todled ultimate employment
decisions,”id., and adopted a broaderstdndardhat requires a plaintifiot“show that a
reasonable employee would have found the challenged actitarially adversewhich in this
context means it well might have dissuaded a reasonable worker from making otisgpor
charge of discrimination.’ld. at 68 (internal quotatiomarksand citation®©mitted)(emphasis
added).

The material adversity requirement is intended “to separate significant from trivial
harms.” Id. The Court noted that “normally petty slights, minor annoyances, and simple lack of
good mannerswill not suffice because they will not deter victims of discrimination from
complaining to the EEOCId. In addition,the Court held that the provision’s standard for
judging harm must bebjective andarticulated the standard in general terms “because the
significance of any given act of retaliation will often depend upon the particular circumstances.”
Id. at 69(“Context matters.”) The Court also noted that this standard does not require a
reviewing court or jury to consider the nature of the underlying discrimination fo&ging on
the materiality of the challenged action and the perspective of a reasonabheipéngo
plaintiff's position, ...this standard will screen out trivial conduct while effectively capturing
those acts that are likely to dissuasheployees from complaining or assisting in complaints

about discrimination.”ld. at 69-70.
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I. “Friendly” Warnings

Plaintiffs’ claims that some supervisorsacting out of concern for plaintiffs
“warned them that members of management werseatipscrutinizing thengr that other
supervisors disagreed with the outcome of the arbitration and wanted them to bediined@g
not constitutanaterially adverse action#\s an initial matter, o summary judgment, a court
evaluating whether a plaiffthas satisfied itsnitial burden must “determine only whether
profferedadmissibleevidence would be sufficient to permit a rational finder of fact to infer a
retaliatory motive.” Jutg 420 F.3dat 173 (emphasis added). Thus, allegations involving
statementsallegedlymade by managemeat supervisors to other supervisors who
communicated those opinions and “threatsplaintiffs aredismissed because they are
inadmissible hearsaySeeThomas v. iStar FinInc., 438 F. Supp. 2d 348, 366 (S.D.N.Y. 2006)
(threats that plaintifé job was in jeopardy made in the form of hearsay comments to third parties
are rot materially adverse actig)) see also Holloway v. D&pof Veterans Affairs309 F. App’x
816, 819 (5th Cir. 2009) (“laen a supervisor makeghallenged comment not to the plaintiff-
employee but to his co-workers, the comment’s hearsay natlitates against a finding of
materiality”) (internal quotation marks and citation omittelfloreover, these statements are not
materially adverse becathey caused no harm, but rather were shared with plaintiffs out of
concern for them. Plainly, such comments are not retaliatory.

i Threats, Warnings, Close Scrutiny and Hostility

Some courts in this circuit have held thatealized threatof termination,
warnings.close scrutinyor hostility, do not meethe material adversity requiremer8eeChang
v. Safe Horizons254 F. App’x 838, 839 (2d Cir. 2007) (oral and written warnings applying

employer’s disciplinary policies to the employee werematerially adverseByra-Grzegorczyk
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v. Bristol-Myers Squibb Cp572 F. Supp. 2d 233, 252 (D. Conn. 2008) (neither poor
performance reviews nor requirement to atteeekly meetingseachedhe level of being
materially adverse Sangan v. Yale UniviNo. 06CV00587, 2008 WL 350626, at *5 (D. Conn.
Feb. 7, 2008}being yeled at and criticized abowutork is not an adverse actigriugni v.
Reader’s Digest Ass; Inc, No. 05 Civ. 8026, 2007 WL 1087183, at *23 (S.D.N.Y. Apr. 9,
2007) (“Under [theBurlington Norther standard, it is clear that [a supervisor’s] alleged ‘threat’
that plaintiff's days at Reader’s Digest are numbered did not constitute a materially adverse
action. The alleged threat, assuming it happened, was never carriegSuatt. Cellco

P’ship, No. 98 Civ. 7245, 2007 WL 1051687, at *2 (S.D.N.Y. Apr. 3, 2007) (reconsidering
previous order in light oBurlington Northernand declining t@lter conclusion that plaintiff's
assertions of “general reprimands about plaintiff's lateness and otheat@esisand alleged
excessive scrutiny” doot constitute adverse actiorhlowever, because tiigurlington
Northernstandard requires consideration of an allagealiatory actn the context of the
plaintiff’'s particular circumstances, threatsy meet this thresholdseg e.g, Scott 2007 WL
1051687, at *2denyingsummary judgmertn claim pertaining tdahreat of transfer to
equivalent position in a different store location where three of the persons accpsehilmted
conduct lad also been transferfedhomas438 F. Supp. 2d at 366 (noting thatHfgats could
alsopotentially be a materially adverse action,” but finding no materially adverse action where
threats were either made indirectly to plaintiff or did not clearly imply tlzdf would be

fired). Because “not every action taken by an employer that is adverse to the employee is
materiallyadverse,’Byra-Grzegorczyk572 F. Supp. 2dt 252, the plaintiff must demonstrate

that the harm suffered was more than mere inconvenience. Thus, because of the need to examine
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the context andarticulars of plaintiffs’ assertions that they were threatededely scrutinized
or treated with hostilitythese claimsire discussed individually below.

When doing so, it is useful to keep in mind that “Title VII, ... does not set forth a
general civility code for the American workplaceBurlington Northern 548 U.Sat 68(internal
guotation marks omitted)*An employee$ decision to report discriminatory behavior cannot
immunize that emplae from those petty slights or minor annoyances that often take place at
work ard that all employees experiencdd. It is the task of courts tofilter out complaints
attacking the ordinary tribulations of the workplace, such as the sporadic use of abusive
language, gendeelatedjokes, and occasional teasingld. (quotingFaragher v. Boca Raton,
524 U.S. 775, 788 (19989¢e alsdHiggins v. Gonzalez81 F.3d 578, 591 (8th Cir. 2007)
(noting that plaintiff “cannot make her claim based on personality confliddspbaners, or
petty slights and snubsNugent v. St. Luke’s/Roosevelt HoSfr., No. 05 Civ. 5109, 2007 WL
1149979, at *9 (S.D.N.Y. Apr. 18, 2007) (mockehyasty looks” and “angry silenceb¥ other
staff members are nadverse actias).

iii . Requests for Medical DocumentatiorH&dth Benefits

Legitimate requests for medical docuntedion for sick leave are notrfaterially
adverse’actions. Such requests would not dissuade a reasonable worker from engaging in
protected activity See, e.gWells v. GatesNo. 08-1358, 2009 WL 1991212, at *4 (4th Cir. July
10, 2009)per curiam) (unpublishedagreeing with district court’s finding that request for
further medical documentation prior to granting request for additional meciwal feas not a
materially adversaction); see als@Byrne v. Telesector ReSroup, Inc, No. 04€V-0076, 2007
WL 962929, at *15-16 (W.D.N.Y. Mar. 29, 2003)f'd, No. 08-0101, 2009 WL 2019951 (2d

Cir. July 14, 2009)summary order{request that employeehose mother was in the hospital
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work during the weekend did nase to the level of materially adveraetion undeBurlington
Northerrn). Nor wouldtemporary lapses in medical certification wharleremedied in a matter
of hours. SeeMesser v. B. of Educ. of City of New Yqrko. 01CV-6129, 2007 WL 136024t
*18 (E.D.N.Y. Jan. 16, 2007) (where plaintiffs’ health benefits were reinstatedradter
complained, “[bgcause plaintiffs were not actually denied health care coverage during the
relevant tme period, they are unable to demonstrate that tiealth benefit termination
constituted a materially adverse employment at}ion

However actualtermination of health benefitsxd coverage can ntebe
Burlington Northerrstandard whesuch actios could induce an employee to ra&h from
participating in protected activity. Similarly, the denial of sick leave may meet the standard.

Seege.g, Wells 2009 WL 1991212, at *6'Based on the financial impact, we cannot say that a

reasonable worker would not be dissuaded from engaging in protected conduct by the loss of ...

compensation from denial of sick leaye
V. Schedule Change$ransfersand Reassignments

Whether a schedule changereassignmens materially adverse depends on the
circumstances of the employe$eeBurlington Northern548 U.S. at 69‘A schedule change in
an employees work schedule may make little difference to many workers, but may matter
enormously to a young mother with schogéahildrert’); see alsaCruz v. Liberatore582 F.
Supp. 2d 508, 523-24 (S.D.N.Y. 2008) (“[W]ere [Plaintiff's] retaliation claim predicatetysol
on his change of schedule, he would face a difficult, if not Sisyphean, task. ... [However,]
transfer that affects a parentibility to spendime with and care for a child is tiype of
employment action thatould well dissuade a reasonable worker from making or supgart

charge of discrimination.’{quotingBurlington Northern538 U.S. at 57)Montgomery v.
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Chertoff,No. 03CV-5387, 2007 WL 1233551, at *17-18 (E.D.N.Y. Apr. 25, 2007) (although
her salary did not change, U.S. Customs Officer’s allegations that shesivacta@ from using

her weapon and was unable to work overtime as a result of her reassignment megrine mat
adversiy requirement undéBurlington Northern noting that “carrying a weapon goes to the
heart of plantiff's job responsibilities”);Guerrero v. Lowe’s Home Centers, 1462 F. Supp.

2d 399, 410 (W.D.N.Y2006) (transfer materigladverse where plaintiff veaequired “to work
shifts that were sometimes earlier and sometimes later than her previous schedule, as well as
some weekends” and plaintiff was the mother of sclagel-children)but seeSibilia v. Snow

No. 05-10096, 2006 WL 2990479, at *7 (D. Masst.Q0, 2006) (alenialof transfer which
resulted in an increased commuting time was not materially adverse).

b. The Causal Connection afdhe Need For Protected Activitihat
Precedes the Alleged Retaliation

As part of their burden of makingogima facie case, plaintiffs must also show
proof of a causal connectiobetween the protected activity and the retaliatidhiscan be
shown eithe(1) “directly, through evidence of retaliatory animus directed against the plaintiff
by the defendant,Gordon v. New York City Bd. of Edu232 F.3d 111, 117 (2d Cir. 2000)
(citing Cosgrove v. Sears, Roebuck & C®F.3d 1033, 1039 (2d Cir. 1993)r (2)indirectly,
“by showing that the protectexttivity was closely followed in time by the adverse actio
Cifra, 252 F.3dat 217 (internal quotation marks and citation omittedhe Second Circuitds
not established a bright line rule for determining when retaliatory condsaidso have
“closely followed’ a plaintiff's protected activity.See Gorma-Bakos v. Cornell Coop.
Extension of Schenectady Coyritg2 F.3d 545, 554 (2d Cir. 2001). Howeverpéssage of

two months between the protected atfiand the adverse employment acts@ems to be the
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dividing line.” Cunningham v. Consol. Edisomgcl, No. 03 CV 3522, 2006 WL 842914, at *19
(E.D.N.Y. Mar. 28, 2006) (collecting cases).

Defendants correctly contend that some of plaintiffs’ claims are barred because
they are based on alleged acts that occurred prior to plaintiffs engagimgactgractivity and
thus fail to show a causal connectiohére can be no inference of retaliatory animus where
the adverse employment action occurradrdo the protected activity.Pinero v. Long Island
State Veterans Hom875 F. Supp. 2d 162, 168 (ENDY. 2005) (citingSlatery v. Swiss
Reinsurance Am. Corp248 F.3d 87, 95 (2d Cir. 2001¥ge also Raniola v. Brattp@43 F.3d
610, 624 (2d Cir. 2001) (“The plaintiff's burden at the beginning of the case is a light one,
usually demanding only thatelprotected activity preceded the adverse action in order to satisfy
the causation requirement.”).

Plaintiffs’ union grievances challenging their administrative leaves and
terminations did not include allegations of discrimination. In fact, as addrdssesl ©®sborne
expressly denied the existence of any discrimination claims at the arbitrd8eBPOT's 56.1
Statement { 31 & Ex. S at 539 (“MR. OSBORNE: That is not a position we have taken or are
taking in ths case, period.”). Itis wedlettled tlat union grievances that do not allege
discrimination do not constitute protected activity within the meaning of Title S&k, e.g.
Clemente v. New York State Div. of Pay®e. 01 Civ. 3945, 2004 WL 1900330, at *13
(S.D.N.Y. Aug. 24, 2004) (union gavances that fail to allege discrimination do not qualify as
protected conduct under Title VIIMarshall v.Nat'| Ass’nof Letter Carriers Br. 36Nos. 00
Civ. 3167 & 01 Civ. 3086, 2003 WL 223563, at *9 (S.D.N.Y. Feb. 03, 2003) (same). Thus,

althoughEEO counseling is protected activitsee e.g, McGuire v.U.S.Postal Service749 F.
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Supp. 1275, 1282 (S.D.N.Y. 199@hallengedhctionsthatpreceded plaintiff's contact with an
EEO counselor are barred.

C. The Need To Fully ExhauStaims Brought under the Neated
Grievance Procedurand Plaintiffs’Claim for Back Pay

Pursuant to 29 C.F.R. 1614.301(a) and 5 U.S.C. § 7121(d), claims that are
brought as grievances under a collective bargaining agreement and are unexhanstddroa
the bass of a retaliation claimSee Fernandez 71 F.3d at 5¢'Before bringing a Title VII
action in the district court, an aggrieved employee is required to exhaust hisshicdive
remedies). Here, some plaintiffs filed grievances that pertain to the same allegations they
brought in this case, which remain unexhaustaintiffs contend that “the special
circumstances” of this case should allow them to bring their claims in this forum despite their
failure to meet the exhaustion requiremepls. Br. at 24. Theyargue thaanyfailure to
exhaust claims brought via the negotiated grievance procedure should be excasse tiec
defendants have rejected every grievance filed by NATCA members since September 2006 and
thus, they contend, it will be inggsible to exhaust these grievances.

Plaintiffs explain that in September 2006, the defendants suspended the 2003
CBA and “unilaterally imposed work rules upon the NATCA membership.” PIs.’ Br. &e25;
Barbarello Aff. 1 78 (submitted with plaintiffsmemorandum in opposition to the instant
motion). As a result, NATCA files all of its grievances under the former 2003 collective
bargaining agreement, which defendamgfuseo recognize.ld. § 10. Consequentlplaintiffs
claim,defendants have found every grievance filed under the 2003 CBA to be “procedurally
defective.” Id. 11 910. According to NATCA VicePresident Phil Barbarello, there are

approximately 400,000 grievances presently pending nationwide and no arbitraticngeartyc
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taking phace. Id. 11 1114. Plaintiffs argue that as a result, they are precluded from exhausting
the union grievance procedure.

Plaintiffs cite toFernandezin support of their position. ltihat casethe Second
Circuit addressed what avenue of relief was available to a plaintiff whose grievance was
abandoned by his uniatter the plaintiffunilaterally withdrew from arbitratigrwhich occurred
afterhe had rejected a proposed settlement that his union viewed to be reasonable. The Circuit
rejected the govement’s argument that the plaintiff was precluded from bringing his action
based on his filingf a grievance on the same issue and remanded the case to this Court to
consider whether his failure to exhaust EEOC remedies could be excused. In sthdoing
Circuit instructed this Court to consider whether Fernandez’s failure to exddhustistrative
remedies under the agreement was attributable to his union’s actions in prevéimialg a
decision” from which he could have otherwise appeakegtnandez471 F.3cat 5758.

I need not reach the question whether plaintiffs’ failure to exhaust the union
grievance procedure should be excused. Some plaintiffs’ claims pertain to grievances that were
filed and denied months before the September 2006 suspension of the 2003 CBA. Because the
complained of “special circumstances” did not exist at that time and thus could not have
prevented or discouraged plaintiffs from appealing the denials, their failurbdaostxhe
administrative process with respect to those claims precludes my consmefdhem here.

With respect to those grievances tivate filed after September 2006, those claims are
nevertheless denied for the reasons discussed below.

d. The Issue of Back Pay

Plaintiffs allege that the defendants retaliated against them by not paying them the

full amount they believed they were owed under the Stipulated Award from the petroekn
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their termination antheir reinstatemer(tOctober 2005 to December 12, 2005). On January 13,
2006, NATCA filed a grievanceursuant to Section 11 of the CBA on behalf of plaintiffs against
FAA, seeking compliance with the back pay award. B®6.1StatementEx. CC. That
grievance was denied on February 3, 2006, Ex. DD. Under Section 11 of the CBA,
grievancesited by the Union are subject to a three-step process. First, a grievance must be filed,
to which a written response is due within 20 days. Sedbtite moving partys not satisfied
with the answer, imay refer the matter to the responderthatregional level within 20 days of
receiving the answerThe responding party must answer within 20 days. If the moving party
desires the matter to be submitted to arbitration, it must advise the resporidentational
level by certified mail witin 30 days. The third and final step is an arbitrated grievance
hearing.ld., Ex. O, at 25-26.

The determinatiolenying the back pay grievance was not exhausted because
NATCA did not refer the matter to the regional leveteek arbitration Raintiffs’ contention
that “special circumstances” should excuse their failure to exhaust is merftlesBr. at 24.
Plaintiffs’ grievance pertaining to the back pay award was denied on February 2, 086, m
than six months before the Agency suspended the 2003 CBA, allegedly mdikimapssible”
for the plaintiffsto exhaust the grievance procedurkeb.at 25. Had plaintiffs appealed the
decision or sought arbitration, thairgumenmmayhavemeritedadditional consideration.
However, under the undisputéatts plaintiffs cannot revive their back palaim by bringing it
as a retaliation claim under Title VII.

In addition, the back pay claim lebecausef thecausation requirement
NATCA filed the back pay grievance on behalf of plaintiffs on January 13, 2006. thbus,

defendants were allegedly noncompliant with the terms of the back pay aveartb phiat date.
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But none of theplaintiffs engaged in protected activity untilat the earliest- January 19, 2006,
when Kaplun, Landi and Smith first contacted EEO counselors. Therefore, nomdthgtthe
plaintiffs’ failure to exhausthe negotiated grievance procedure, the back pay claim raised in the
grievance cannot bretaliatory because it precedaily protected activity.
2. The Raintiffs’ Individual Retaliation Claims

a. John Landi

Defendants are entitled to summary judgment with respedt o Landi’s claims
for the following reasons.

Landi’s claim (1) that he “overheard FAA management stating ‘ttie
reinstated air tréic controllers must have done something wrong or else [they] would not have
been fired; Landi Aff. § 14, does not meet the material adversity requirement. At nuzst,as
statement- which was not even directed at Lardfalls within the categoryfaon-actionable
behavior characterized by “petty slights” and “bad manners,” rather than that which would cause
someone to refrain from engaging in protected actiii2T's 56.1 StatementEx. BB (“Landi
Dep.”), at 89-90.

For the reasons discussed above, defendants are entitled to summary judgment
with respect to Landi’'s clair{R) pertaining to back pay.

With respect td_andi’'s claim (3) -- that his health insance lapsed April 2006
-- the defendants do not contend that cutting off healtlranse can never qualify as a
materially adverse actiorRather, they provide a non-discriminatory reason for lnes® that
occurredduring the period from December 2005 to April 2006, which plaintiffs have not
rebutted When plaintiffs were terminatethey enrolled in COBRA because they were no

longer eligible fothealth insurance d5AA employees. After reinstatemetitey were
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reimbursed for COBRA expenses and reenrolled in the FAA employee benefit However,
the administrative process of neelling plaintiffs did not go smoothly due to a “disconnect”
between theegionalHR management office at JFK and the service center in Atl&sa
consequence, from December 2005 to April 2006, the reinstated air traffic contrateraot
yet reenolled with the FAA employmerttealth insuranceld., Ex. EE(*Grefe Dep’), at 5052,
Ex. FF (Tracy Dep’), at 109-11. The matter was resolved for all affectedteaffic controllers
around April 2006. Notwithstanding thapse,” neither Landnor his family wasdenied
medical care during the “lapse” perioWhen coverag&vas reinstatedt was made retroactiye
Landi nevempaidanyadditionalcostsbeyond those required under th&A employee insurance,
andall of his bills were covered Landi Depat 91-96. The gst of Landi’s complaint seems to
bethat t was inconvenient to have boing bills to the TRACONIepartmentwhich handled the
bills until he was reenrolled, and that the reenrollment process was unreasonably grdidnge

The defendants have therefore tinetir burden of articulating lagitimate,
nondiscriminatory reason for the lapse. Landi asserts in conclusory faghisaspect[ed] that
someone didn’t do their job as an act of repriséd.”at 95. This meresuspicion- without more
-- does not suffice to show that the explanation offered by the defendantadsarpféext for
retaliation. Moreover, the undisputed facts show that Landi did not suffer a significant harm as a
result of this lapsen coverage Thereforehis claim also fail®n the facts of this case for the
additional reasothere was no materially adverse action. Accordirgiiyamary judgment is
granted with respect toandi’'s claim (3).

Landi first contacted an EEO counselor on January 19, 200GuBeclaim (4)

and (6) relateo alleged actgretraining “every second of every dagieedingthat datgLandi
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testified that the training was completed “after a month gridoat58), defendants are entitled
to summary judgment on thesims.**

Landi’s claim (5) does not allege retaliatory condulthis claim alleges that in
October 2006, William Allen, a supervisor with whom Landi had a good relationship, told him
“you should retire as soon as you are eligiblE€'s the best thing for you.'ld. at 102-03. Landi
testified that Allen told him this because “[h]e believed it would be in my best interest, cause me
less aggravation.’ld. at 103. This claim does not involve adverse adcitaall-- let alone a
materially adverse one. Accordinglydoes not survive summary judgment.

b. Christopher Piccola

Summary judgment is granted for defendants with respect to both of Piccola’s
claims. For the reasons discussed above, defendants are entitled to summary judtment w
respect to Piccola’s dla (1), which pertains to back pay.

Piccola’s other claim, raised for the first time in his IR, alleges that his request for
a week off with pay in March 2006 was denfédPiccola testified that Terry Tracy denied the
request because the doctor’s noswnsufficient. Piccola’s doctor then refused to write a
different note because he believed the first one was suffickendiscusse@bove, legitimate

requests for medical documentation are not materially adverse aclindseven if theywere,

13 Moreover, Landi has not demonstrated that the additional trainingrdetbto an adverse action.

At his deposition, Landi testified that he did not have to “recertify” (destnate proficiency in air traffic control
and be approved after monitoring by a supervisor), but rather had todeaamnt when he was reinstated (work a
certain number of hours in a certéiime period in order to work under general supervision). Landi Dep-5853
He agreed that because of the time between the administrative leave and the reinstatera of the 11 controllers
were current at the time they were reinstatied.at 53. Thus, they were required to become current. He also
explained that after becoming current he was required to do a trainingqrbgsed on an error he made the
previous March. Finally, Landi stated that he believed the intensityrafnieg was in etaliation for getting his job
back,i.e., for successfully grieving his terminatiold. at 55. Title VII prohibits retaliation for engaging in
protected activity. However, as discussed above, filing a grievance that dedege discrimination isat
protected activity under Title VII. Thus, any animus shown towdrelsdinstated controllers because they
prevailed in their grievances is not actionable under Title VII.

14 At his deposition, Piccola indicated that he had in fact requesteglawithout pay in late
February or March of 2006. Piccola Dep. atfs4

46



Piccda has not offered any admissileeidence that Tracy'sequest fola doctor’s note was a
pretext for impermissible retaliatioAccordingy, this claim failsas well

C. Kent Mitchell

Defendants are entitled to summary judgment with respect to Mit ofiell’s
claims.

For the reasons discussed above, defendants are entitled to summary judgment
with respect to Mitchell’s clainil), which pertains to back pay.

Mitchell'sremainingclaims are based on actions thate not materially adverse.
Mitchell claims that his failure to receive a timely response to his request for an estimate of his
retirement benefits was a retaliatory act (claim (2))tchell, who testified that this “may” have
delayed his retirement by a few months, DOT’s 56.1 StatemenG&X:Mitchell Dep.”) at 75
76, has not shown that he suffered any “injury or harm” as a result of this faBumdington
Northern 548 U.Sat 67'° Claims (5) and (6pertainto comments he overheamithe effect
that plaintiffs should not have beszinstated. These clainase not materially adverse for the
reasons discussed above regarding Landi’s claimNaj.areMitchell’s claims that his
“veracity and ... worlexperience” werguestioned by his superuois after reinstatement (claim
(3)) or that he was told to “watch [his] ass” and that the reinstated controllers were being
watched (claim (4))so adverséhatthey would dissuader@asonable employee from engaging
in protected activity.While such questioningnd scrutiny may have been unpleasant, these
statementslid not cause Mitchell to suffer any significdmatrm. See, e.gScott v. Cellco Bhip

No. 98 CIV 7245, 2007 WL 1051687, at *2 (S.D.NAfr. 3, 2007) {general reprimands about

15 Mitchell testified that he had a difficult time contacting representatives &#shington D.C.

office, which was responsible for handling his request regardingmetint beefits. He “assumed” these people
knew him or of him because they were in the “management chain” andrdisted against him “[u]nder the
direction of the FAA management.” Mitchell Dep. at 76. No genuine idsmaterial fact exists with respect to
this claim because this speculative evidence is not sufficient for a retsangtio return a verdict for Mitchell.
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plaintiff's lateness and other accusations, anebelll excessive scrutingd not constitute
materiallyadverse actia). Similarly, because “the significance of any given act of retaliation
will often depend upothe particularcircumstancésBurlington Northern 548 U.S. at 69
(emphasis added), a denmedjuest for a schedule changkaim (8)) and being assigned to work
on a holiday on two occasions (claim (¥)without more detail, daot satisfy the material
adversity requirementSee id at 69 (noting that “[a] schedule change ... may make little
difference to many workers, but may matter enormously to a young motheschiol age
children”).

d. David Mangene

Defendants are entitled to summary judgment with respect to all of Mangene’s
claims.

For the reasons discussed above, defendants are entitled to summary judgment
with respect to Mangene’s claim (yhichpertairs to back pay. Mangene first coctied an
EEO counselor on February 23, 2008angene’s claims (5) and (7) relate to alleged acts that
preceded that dat& herefore, defendants agatitled to summary judgment on these claims
because the challenged condcanot have been in retaliation for Mangerptstected activity
Defendants are entitled to summary judgment with respect to Mangene’s clairthéd)his
health insurance wdsvrongfully” terminated-- for the reasons discussed above with respect to

Landi’s claim (3)'

16 In addition, Mitchell has not demonstrated that his claim (7) is causalhected to his
participation in protected activity. Alblugh causal connection can be shown circunstantially based on the temporal
proximity of the discriminatory treatment to the protected activity, Mildias failed to allege the dates of the
holidays he was required to work. He has also failed to deratmstiusal connection directly, through evidence of
“retaliatory animus” directed at him by defendants. Without more tieabadre allegation itself, Mitchell has failed
to make a prima facie retaliation claim based on these events.

Moreover, like Landi, Mangene did not suffer any harm as a result of theitapsverage.

Mangene took his daughter to the doctor twice in April 2006, and disedthat his FAA employee insurance had
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Mangene’s aim (2), which appears oniyn Mangenés EEOC complaint, alleges
that he was improperly denied leave and improperly questioned about the reasbaddave
requestin violation of the Collective Bargaining Agreemerithis claim does nappear again
in the IR @ his affidavit. However, claim (8) appears in bo#nd alleges that Mangene was
counseled for sick leave abuse in January/Febru@§.2h the absence of additional detalil
regardingclaim (2), |1 conclude that Mangene has not made a prima facie case regdsding th
claim because the complainrefiaction is not materially adverse. To the extent that claim (8) is
a more detailed explananh of claim (2), it too fails under the same rationale. In his deposition,
Mangendestified that in late Januagaty February 2006 he receivedvarning letteregarding
his use of sick leave. However, he was not denied the time off nor was patedéaiuthe days
he allegedly abused the sick leave politjangene Depat 5354. As discussed above,
athough the denial of sick leave may be a materially adverse action in some circumstmnces,
e.g, Wells v. GatesNo. 081358, 2009 WL 1991212, at *4 (4th Cir. Jul 10, 2009) (“Based on
the financial impact, we cannot say that a reasonable worker would not be disisaade
engaging in protected conduct by the loss of this compensation from denial of sicK,leave
receipt of a letter of warning alens not. Even acceptings trueMangene’s speculative belief
that this letter was issued to enable “progressive discipline” in the future, MNabDgp. at 53,
this action cannot be characterized as one that would cause a reasonable employee to refrain
from particpating in protected activity because general reprimands and excessive scrutiny,
without more, are not sufficiently materially advetsebe actionableSee Scott v. Cellco §Hip,

No. 98 CIV 7245, 2007 WL 1051687, at *2 (S.D.N.Y. Apr. 3, 200g¢reral reprimands about

not been reinstated. About a week after speaking to Tracy, “it wexk'fi DOT’s 56.1 Statement, Ex. HH
“Mangene Dep.”, at 656.
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plaintiff's lateness and other accusations, and alleged excessive scdatingt constitute
adverse action).

Mangene’s claim that his supervis&evin Watsonwarned him “to watch out”
because management “hates” hfails for the same reasons thatndi’'s claim (5) fails: it does
not allegean adverse actigmor is it action attributable to defendantangene testified thae
believedWatson, with whom he was on good terms, warned him about how management felt
because h&was looking out” for him. Mangene Deat57. Thus, Watson’s commearre in
no wayretaliatory.

In claim (4) Mangenecontendghat he was retaliated against when Enzio Powell,
another supervisor, followed him in the parking lot on numerous occasions and sat behind
Mangene while he was in “positigrdirecting air traffic. More specifically, Mangene claims
that Powell “physically intimidated” him by walking closely behind him and by following him
into the facility in his car and almost hitting hinitkvhis car. Mangene Aff. § 12Mangene
believed that Powell wanted to provoke him to have a “verbal or physical reactiont ke tha
would get fired again. Mangene Dep6at Mangene explained that Powdilll not like him
and“was a very powehungryman and | felt that if he could get me to do something, that it
would look good in management’s eyesd. With respect to the allegations that Powell sat
directly behind him and monitored him while he was directing air traffic, Mangene stated that
thisoccurred approxnately seven times during a sieek period and ceased after he
complained about itld. at63-64. This claim fails because Mangene has not demonstrated that
defendants had angle in Powell's behavior. &ause Mangene alleges Powalimidated him

in these way because he didn’t like him and wanted to get in the good graces of the
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management, Mangene has not shown that Powell's behavior was in amptixsgted by a
desire to retaliate against Mangdoehaving engaged in protectectiity.

e. Thomas Fitzgerald

Defendants are entitled to summary judgment with respect to all of FitZgerald
claims for the following reasons.

For the reasons discussed above, defendants are entitled to summary judgment
with respect to Fitzgerald’s claim (Myhich pertains to back payitzgerald’'s claimg2), (4),
(9) and (10Y)elateto alleged acts that precedeitizgerald’s first contact with an EEO counselor
on February 6, 2006These claims faibecause theghallenge employer actions that predated
Fitzgerald’'sprotected activity Like claim (5), claimg3), (9) and (10)also fal to make a prima
facie casef retaliation because they are basedmnadmissible hearsay. In additiotaion (10)
-- that management considered the arbitradidhuge victory’-- is plainly not retaliatory
conduct, but rather is merely an unactionable opin@laim (5) which allegeshat Fitzgerald’s
co-workers were warned not to cover for hiamso fails because it there is no evidetiag
Fitzgerald sufferedny adverse actiofne., that the ceworkers followed this instructionee
also Higgins v. GonzaleA81 F.3d 578, 59@th Cir.2007) (plaintiff“‘cannot makehis] claim
based on personality conflicts, bad manners, or petty slights and snlibat}itzgerald was
guestioned about the need to take siekéetlaim (7)) may have been “out of the nornas
Fitzgerald claimsbut is not a materially adverse action, especially in light of the fachithat
request for leave was not denied. DOT'’s 56.1 Statementl, E¥itzgerald Dep.”)at 136-37.

In claim (6), Fitzgerald claimhata March 2006 request to move from a night
shift to a day shift for one day was denied first by Jim Giotta, a supervisoheariuy/this

immediate supervisor, Keith McDonald, who told him he was instructecetig dny requests
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from you guys.” IR at 14. Fitzgerald theaught the assistance of the area manager, Doug
Alter, who approved his request. The denial of his request for dayshift-change is not a
materiallyadverseaction; at most its a“trivial harm” or “mere inconvenience.Moreover that
the matter was resolved three hours later militates more strongly against a findingaofy
harm, let alone a “significant” ond-itzgerald Depat 128-29.

Fitzgerald also claims that he was retaliated against when he received a letter
from Clarke in June 2006, when he was a participant in the leave donation program,
“threaten[ing] removédlunless he returned to work or provided medical documentation to the
flight surgeon verifying his need to be on extended sick leBiegerald’s wife had already
delivered copies of the required paperwork to the Flight Surgeon; however, those documents
were either lost or never received by the proper party. Fitzgerald’seasteomitted the
documents, which resolved the matter. Fitzgerald Dep. at 138-41. As noted aleonessh for
medical documentation is not a materially adverse ac#acordingly, this claim(8), also fails.
Seee.g, Wells v. GatesNo. 08-1358, 2009 WL 1991212, at *4 (4th Cir. Jul. 10, 2009)
(agreeing with district court’s finding that request for further medical documentation prior to
granting request for additional medical leave was not a materially achctiss.

f. Kevin Delaney

Defendantsre entitled to summary judgment with respect to all of Delaney’s
claims for the following reasons.

Delaney first contacted an EEO counselor on January 20, Zi§léney’s claims
(2), (2), (3), (4)and (7)relateto alleged acts that preceded the prowetetivity. Accordingly,

these claims fail
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Delaney’sclaim of retaliatory constructive dischar¢ggaim (6))alsolacks merit
“An employee is constructively discharged when his employer, rdedischarging him
directly, intentionally creates aavk atmosphere so intolerable that he is forced to quit
involuntarily.” Terry v. Ashcroft336 F.3d 128, 151-52 (2d Cir. 2003kcord Petrosino v. Bell
Atlantic, 385 F.3d 210, 229 (2d Cir. 2004). The doctrineesfjudicatd® barsDelaney’s
constructive tcharge claim because thkerit Systems Protection Boarelaney vDep't of
Transp, NY-0752-07-0128-1-1affirmed the administrative law judge’s decision that Delaney
failed toprove a constructive discharge, which \a#gmed by the Federal Circuiin appeal.
Delaney v. Dep’t of Transp319 F. App’x 905 (Fed. Cir. 2009). In addition, Delaselgmitted
his written resignation on January 3, 2006, over two weeks be¢m@ntacted an EEO
counselor. Therefore, even assumanguendothat the work atmosphere was intolerable, there
is no causal connection between it and Delaney engaging in protected activity.

Delaneys claim (5) allegesthat he was retaliated against when the Department of
the Interior sent him incorrect collection notices claimirgg tie was overpaid thousands of
dollars in salarfand demanding refundsgcause of the way his time was miscategorized
However, Delaney has not demonstrated that he suffered any adverse action. Delaney never
made any payments and after he compla{bgdoth contesting the notices in writing and
amending his EEO complaint)e ceased receiving the letteBOT’s 56.1 Statement, Ex. JJ
(“Delaney Dep.”)at 163-65.

Finally, Delaneis claim (8) is that he was retaliated against when he received a

bill “which was evidently meant” for a differemdividual with the same name who was also a

18 The doctrine ofes judicata‘bars later litigation if [an] earlier decision was (1) a final judgment

on the merits, (2) by a court of competent jurisdiction, (3) in a cas&vingdhe sane parties or their privies, and
(4) involving the same cause of actiorEDP Med. Computer Sys., Inc. v. United Stad&9 F.3d 621, 624 (2d Cir.
2007) (internal citations and quotation marks omitted)
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DOT employee.Receipt of a misdirected bill is not a materially adverse actior can
Delaney satisfy the causal connection requiremaht respect to this claim

g. John Kaplun

Defendants are entitled to summary judgment with respect to all of Kaplun’s
claims for the following reasons.

Kaplun first contacted an EEO counselor on January 19, 2006.

For the reasons discussed above, defendants are entitled to summary judgment
with respect to Kaplun’s clairfl), whichpertainsto back pay and leave under the Stipulated
Award. His claim (2) regarding schedule changes “made for no reason, against the"contrac
fails because Kaplun was unable to provide any evidence that they occurred (he testified that he
had no recollection what schedule changes he was referring to in his EEQicomgml could he
recall when they occurred, for how long or who changed his schedule). DOT’s 56.1 Statement,
Ex. KK (*Kaplun Dep.”),at41-42. Conclusory allegations bykintiff areinsufficient tomake
a prima facie case on a summary judgment motMoreover, as discussed above, schedule
changes, without more context as to the harm they caused, are not materiatig adtiens.

Kaplun’s clains (3), that he was singled out for retraining without reason, and (4),
that hehad retraining administered against FAA’s own orders,” B®B.1 Statement § 67 &

Exs. U3, LL, were raised in a grievance dated March 29, 2006. That grievance veasasheni
April 21, 2006. Id., Ex. LL (April 11, 2006 denial of Kaplun’s grievandapting that “it was
management’s determination that in lieu of individual retraining plans ... the Training
Department would develop an overall plan for the recertifinaticall eleven rehired
controllers.”). Kaplun did not agg@l this denial. His claim (5)hat he was wrongfully written

up in February 2006 for an operational error which occurred in Januaryé@®%aised in an
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informal grievance dated March 21, 2006 and a formal grievance dated April 27,1@008x.
MM. It was denied on June 8, 2006 and not appealed to the nextdtagpaplun’s failure to
exhaust these grievances precludes my review of the related claims here.

Kaplun’sclaim (6)is that he was denied instructions tmmpleting the
application for medical certification in December 2006. This claas raised in a grievance
dated Dec. 12, 2004d., Ex. NN. Although the grievance was found to be procedurally and/or
jurisdictionally defeate because it relied on the 2003 CBA, on March 2, 2007 Clarke found that
Kaplun’s claim was legitimate arafjreed to settle the grievance by forwarding Kaplun the
instructions he requested and giving him duty time to review them and prepgtest ferany
necessary corrections or amendmeids. This claimfails because Kaplun has not demonstrated
that he suffered any significant harm a®sult of the alleged deniathich was ultimately
resolved in his favor.

Kaplun’s claim (8)is that his supefgors gave him advice such as “keep [your]
head low” because they did not “want to see [him] get fired or in trouble,” KapluraD&p-56,
and itfails for the reasons previously discussed: Kaplun suffecealdverse action, whether
material or not, by defendants. Nor does his claim (9) pertain to an adverse acpam Ka
alleged in the IR that he was “harassed” when he took a day of FMLA leave imNev2006
for the death of his fathen-law. At his deposition Kaplun testified that his FMLA day lbagn
approved, but his supervisor requested written proof from his fatlaw’s doctor. Even
though Kaplun refused to comply withis request, approval for his FMLA leave was not
withdrawn nor was he subjected to any other consequences. Kaplun Dep. at 57-58.

It was not a materially adverse action for Kaplun to receive a sick leave restriction

letter, requiring him to provide a doctor’s note for each use of sick leava (d@)). None of
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the sick leave Kaplun requesteds denied and the letter waghdrawn without any
consequence. Kaplun Degd.53-55. His claim (7) that he was wrongfully denied FMLA leave
in March/April 2007, fails because Kaplun has not shown that he suffered any sigrifcan
or injury as a result of the denidfinally, Kaplun’s claim that his healthsurance was cancelled
in the spring of 2006 is denied for the reasons explained in al¥eesupradiscussion
regardingLandis claim (3).

h. John Smith

Defendants are entitled to summary judgment with respect to&thah’s claims
for the following reasons.

Smith first contacted an EEO counselor on January 19, 2006.

For the reasons discussed above, defendants are entitled to summary judgment
with respect to Smith’s claim pertaining to back pagim (4)) Smith’s daims (1), (2), (3)(6)
and(7), which involve comments overheard by Smith expressing the opinion that the terminated
controllers should not have been reinstated and managements’ failure to respond wien Smit
complained about the comments, fail becausg tto not allegenateriallyadverse acts. These
claims, like Landi’s claim (1) and Mitchell’s claims (5) & (6), fall within the range of “trivial
harms” or “bad manneysbut theyare not of the quality that would preclude someone from
engaging in proteet activity. Because “Title VII, ... does not set forth a general civility code
for the American workplaceBurlington Northern548 U.Sat 68, it cannot be invoked as a
mechanism to regulate personality conflicts.

Smith's claim (5) is that he was preclad from meeting with an EEO counselor
in January or February 2006. Smith has not shown that this adverse action was cdatadly r

to his engaging in protected activity. There is no evidence in the record thajuastsefor
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permission to meet witmaEEO counselor were denied prior to his initial contact with one. To
the extent Smith argues that his requests were denied based on his reinstatgemeral

dislike for him, his claim fails because it does not pertaimdgrotected activity. Hower,

even assuming that Smith were able to make his prima facie case of retaliation, here the
defendants have offered a non-discriminatory reasstaff shortages- for denying Smith’s
request to leave during work hoursmih hasno evidencdérom which a jury could infer that

this reasonwas a pretext, and that the real reason was to retaliate against him

Like Landis claim (3) and Mangerige claim (6), Smith’s claim (8)is that his
health inswance lapsed in thgoeng of 2006. And like Landi and Mgene Smith cannot show
that he suffered any harfrom that lapseaside from a minimal amount of disruptioDOT’s
56.1 Statement, Ex. PPSthith Dep’), at52-53. He “never paid anything out-of-pocket” to the
doctors,and insurance covered all of tHaims that he madeMoreover, as discussed with
respect to Landidefendants have offered a non-discriminatory basis for the lapse, which has not
been rebutted.

Smith’s claim(9) is thatClarke asked him in a “derogatory” and “intimidating”
manney“How are you doing now?”(10) s thata supervisor told him he was told to “watch” the
reinstated controllers (11)is thata supervisor announced that Smith was contagious and not
allowed to work when he called in with questions about whether he could wdrk on
medication he was takin@l?2)is thathis name was not on the “Read and Initial” list after he
was reinstated13) alleges thahis name was not placed back on his mailyben he was
reinstated; and (25s thathis request for a special chair was deni@tieyall fail because they
do not alleganaterially adverse actiongit most these incidents amount to inconveniences and

verbalslights; they do not present cognizable Title VIl retaliation claims.

19 This claim is also inadmissible hearsay and fhils for that additional reason.
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Smith’s claim(14) pertais to his TSP loanHe claims that when he was
reinstatedmoney was not automatically withheld from his paycheck to pay this loan and that he
had to make payments manually. Smith does not know whether the failure to be enrolled in
automatic payroll deductions is attribboka to the FAA or the TSP officePefendants have
establishedhat TSP loans are not handled by TRACON but byobstate offices.In any
event, regardless of which office is at fault, Smith has not presented evidanbe suffered an
adverse actions a result of needing to mail in the checks mandally.

I. Robert Serviss

Defendants are entitled to summary judgment with respect to all of Serviss’s
claims for the following reasons.

For the reasons discussed above, defendants are entitled to summary judgment
with respect to Serviss’s claim (4), which pertaim$ack pay under the Stipulated Award.
Serviss first contacted an EEO counselor on January 20, Z#0@iss’s claims (1and(2) relate
to alleged acts that preceded the protected activity. Accordingly, these claini&jklso
fail because they were not exhausted as part of the grievance procedures in which they were
unsuccessfully raised January and February of 2006eeDOT's 56.1 Statement, Exs. QQ,

RR. Similarly, claim (3),pertaining to the rejection of three of Serviss’s training reports, was
raised in a grievance via the negotiated procentuFebruary 2006 and was not exhaustidr
it was denied in March 2006eeDOT's 56.1 Statement, Ex. SS. Finally, claim (6),am@ing

an oral agreement between defendants and NACTA for prime time leave for the reinstated

0 In the IR, Smith alleges that he was “told he had to pay back the entirbyid2ecember 29,
2006. Thus, he was forced to take out a home equity loan to pay off thelgaBPand as a result his interest rate
washigher.” IR at 9. However, Smith provides no details as to who requiredlpaytback the loan or why.
Such conclusory allegations that this conduct was retaliatoryjyataoking in supporting admissible evidence, do
not survive summary judgment.
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controllers, was raised in a grievance in January 2006 and was never exhausted after it was
denied March 6, 2006d., Ex. WW.

Serviss’s claim (5is that in md-January 2006, Clarke sought an ethics violation
against him for “activity outside his employment” based on his appearance in@abovui
9/11 The claimfails for threereasons. First, the allegedly retaliatory letter from Clarke was
dated January8l 2006,and thus cannot be retaliatory because it preceded SsefinrsSEEO
contact on January 20, 2006. Second, this letter is not a materially adverse actiony @ontrar
Serviss’s assertion that he “totiks letter as grave threat,'Serviss Aff at 4, the lettemakes
no threats or warnings. Rather, it explains that “there are certain restrictions” related to
employees engaging in “outside activities that are compatiithetheir Government duties” and
requests additional information, suchvdsether he was paid, how he came to participate, what
his role in the film was and whether he provided information to the film producerseatiaut
what it is like to be an air traffic controllesr the actual events on 9/1M., Ex. TT. Serviss
submitted his response on January 27, 200D6Ex. UU, b which he never receivehy follow-
up communication or reprimanduch a lettecannot be construed aa actionthat would
dissuade reasonable employee from engaging in protected adbedguseerviss suffered no
significant harm as a result of receiving the lett€hird, Clarke had Begitimate,non-
discriminatory reason for issuing the letter: government employees may be subject to certain
restrictions related to outside employment. Gilendircumstances, it was entirely appropriate
for Clarke to inquire into Sens$s participation in the filmand Serviss has not met his burden
of showing that the profferagason was pretextual.

The lack of response to Serviss’s request for a trarstebtsier sector in the

building (claim 9) fails because it is not a materially adverse actiside from stating that the
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other sector would be busier and more challenging, Serviss has not demonstratedeha
would be anyneaningfulchange in hisvorking conditions. DOT’s 56.1 Statement, Ex. VV
(“Serviss Dep.”)at 66. Moreovergiven the length of time between the alleged adverse action
andServiss’'sparticipation in protected activityre has failed to adduce evidence of a causal
connection.SeeCunningham v. Consol. Edison, Inklo. 03 Civ. 3522, 2006 WL 842914, at
*19 (E.D.N.Y. March 28, 2006)‘a passage of two months between the protected activity and
the adverse employment actiseems to be the dividing line”Bimilarly, in connectiorwith his
claim (8), which alleges that he was called on three occasions in June and July 2007 to work
overtime during a period in which he would have worked seven consecutivé&dayiss fails to
demonstrate that he suffered any cognizablen. There is no evidence in the record that
Serviss was forced to work the extra shifts or penalized in any way. Rathergrrehance,
Serviss noted that these actions “created a nuisance” to him and his familyeviasigly stated,
mere inconveniences do rfatl within the range of harsthat Title VII's antiretaliation
provision protectagainst.

Serviss’s clain(7) is that he was forced to take sick leave on March 28, 2007
because the FAA claimed to have no ottfacility duties” It was the subject & grievance
filed after September 2006, which was denied in July 2680(&) untimely, (b) in accordance
with applicable rules, and (pyocedurally and/or jurisdictionally defective because it relied on
the September 2003 contra8eeDOT's 56.1 Statement, Ex. XXAs a remedyServisssought
restoration of leave used on that date and restoration of any lost idgdde asserts thahe
reason given by the defendants “was pretextual, in that overtime was usedrimpoti@lers on
that day even thught itwas my regular day to work.” Serviss Aff. at 4. However, in his

deposition, Serviss testified that he was disqualified to work the radar positions simftrdue
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to medication he was taking and that his request to be posted to flight duty was deniesd. Se
Dep. at 67-68. The inference to be drawn from the record is that Serviss wasddedexisick
leave because he could not Wwdiis usual post and his request to work other duties was denied.
Although this claim is &loser call than other claims brought herein because Serviss asserts that
he was prevented from working, and thast sick time Servisshas not sufficiently
demonstrated that he suffered significant harm as a result of defendagisd alctions.

J- Peter Wong

Deferdants are entitled to summary judgment with respect to all of Wong's
claims for the following reasons.

Wong first contacted an EEO counselor on January 24, 2006. Wong's (aims
(5), (), (7),(8), (9) and (10§ fail because they challengets that preceded the protected
activity. For the reasons discussed above, defendants are entitled to summary judgment wit
respect to Wong'’s claig(1) and (3), which pertain to tlmlculation ofback pay under the
Stipulated Award

Claim (2)is that Wongs heath insurance was cancelled in April 2006. This
claimfails for the same reasons discussed abbke some of the other reinstated controllers,
when Wong was reinstated he was not properly reenrolled in his health insurance.eitveev
coverage was made retroactive after he informed HR that it had lapsed and all of his expenses
were paid. Although the denial of health coverage could in some contexts be alljnateria
adverse action, here Wong suffered no “significant” haroab&e the problem was resalva

couple of weeks” after he discovered the problem. DOT'’s 56.1 Statement, EXVa@dg(

A Although denial of shift changes could amount to an adverse astierBurlingtorNorthern 538

U.S. at 69, Wong has not demonstrated sufficient facts to show thag¢tiés caused him “significant” harm.
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Dep.”), at 73. Moreover, evidencef any retaliatory motive is lacking because defendants have
offered a nordiscriminatory reason for tHapse that Wong has not rebutted.

Similarly, Wong has not shown that kaffeedan adverse action when he was
notified that he had lost his medical clearance in November @0léh (19)) Wong lost his
medical certification because he had not submittesdjairedmedical fom. After speaking wh
the Flight Surgeorthe matter was resolved. Wong was reinstated the same day, a mere three
hours after the initial call. Wong Dep. at 115-19. That Wong needed to makegaliehe
resolve the situatigrwhichcausechim some ‘innecessary stresloesnot elevate this
inconvenience to an actionable retaliation claim

Wong'’s claim (12) that he was “wrongfully” counseled regarding sick leave abuse
is not a materially adverse actiéhNor was it a retaliatory act for defendardsieny his
requests for shift changes and/or sw@gtesim (9)) because such denials were naterially
adverse actionsThe denials of Wong's request for leave in the summeeptember anith
Octoberof 2006(claim (13)) to wear sneakers after kneggery(claim (14)) and tocancel one
day ofannual leave in November 2008aim (15)) were also not materially adverse actions
Without additional detail giving context to these events, Wong has failed to show #wat the
claims can be characterizedmasre than “trivial harms.” None is an action that would dissuade
a reasonable employee from participating in protected activity. In addition, these three claims
fail because Wong unsuccessfully grieved each of these denials and failed tdreppea
decisons. Wong also claims that defendants failed to reinstate his TSP contribution until
approximately four monthafter his reinstatementléim (11)). Wong fails to show that he
suffered any significant harm as a result of the delay in reinstatimgnto the automatic payroll

deductionprogram

= Moreover, Wong grieved the counseling and the session was rescinded. &foraj 106.
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Wong claims that defendants retaliated against him by denyingventime in
January 2008. ertimewasoffered based on a list showing the number of hours a controller
had worked during the relevant period/hen the opportunity to work overtime became
available acontroller receivd a phone calbased on his placement on the list. Wong testified
that he often missed these opportunities because the call was made to his cell plocbneasvhi
shut off, rather than his home phone. Wong believed that defendants were required to call both
phone numbers; however, he learned from his supervisor that theyeganed to calbnly one.
Wong Dep. at 9®8. Wong was denied overtime three times: twice because thessathade
to one number rather than two, and once because his overtime, which had been scheduled in
advance, ultimately fell in a period in which he would have ended up working seven consecutive
days, which is prohibited. Wong Degt.101-02. Wong has ifad to demonstrate that he
suffered any retaliatory act with respect to these undisputed facts. Tinugl8a fails.

Wong did not suffer an adverse actiota{m (20)) when his scheduled overtime
was cancelled in July 2008 due to an operational #raedroccurredvhile training a
developmental controller. After the operational error incident a supervisaryHing,
informed Wong's union representative that Wong would not be decertified and that he would
work the overtime. However, when Wong arrived to work the schedalgdf overtimehe
learned that he had in fact been decertified due to the error and consequently he lost the
overtime. Wong testified that management was correct in charging him with an operational error
and that as a result mas correctly decertified anthable to work overtime. Wong Degt.121-
25. The crux of his claim appears to be that King misled him in thinking that he would be able to
work the overtime notwithstanding the error. Wong has not demonstrated thaehedsanhy

materiallyadverse aabin as a result of this incident.
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Wongs claim (17)is that he was given an inadequate raise in January 2008. He
believes that his raise was retaliatory and discriminatory bebauszeived a raise ohly .6%,
whereather employees who had less seniority and who trained feaweeés received a raise
of 1.8%. Wong Depat 105-08. Failure togive a raise could amourtt & materially adverse
action because this type of action may discourage employees from engagiatected activity.
However Wong has not demonstrated a causal connection between the activity protected under
Title VIl and the adverse action: the inadequate raise. Wong has failed to shawdak c
connection either directlyhrough evidence of ta@iatory animus or indirectly By showing that
the protectedctivity was closely followed in time by the adverse actio@ifra, 252 F.3d at 216
(internal quotation marks and citation omittedhe conduct Wong complains of occurred in
January 2008, a full two years after he first contacted an EEO counselor. Aclyortthisgclaim
also fails.

Finally, Wongs claim (18)is that n May 2007, an Operationglror
Development Procedure (EIDP”) was placed in hisle without hisor his supervisor’s
knowledge. A OEDP is anegativeperformancesvaluation that notésnadequacies” and offers
advice to “rectify the situation.” Wong Dep. at 109-10. It is not meant to be plaaed in
employee’s file withouhis knowledge.ld. at 111. When his supervisasdovered the OEDP
in Wong's file he ripped it out and tossed it in the garbdde.Although Wong could not point
to any specific adverse affect or harm the OEDP caused, he speculated that it could have been a
factor in determining whether he should be given the 1.8% ridsat 112. Like claim (17),
Wong has not established the requisite causal connection due to the long lapse imtee bet

the protected aivity and the adverse action.
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CONCLUSION
For the foregoing reasons, the defendantgiondor summary judgment is
grantedn its entirety The Clerk is directed to enter judgment for the defendants and to close the

case.

So ordered.

John Gleeson, U.S.D.J.

Dated: SeptembeB0, 2009
Brooklyn, New York
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