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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

PAUL DESIR,
Raintiff,

- against - MEMORANDUM AND ORDER
07-CV-1994 (RRM)(ARL)

BOARD OF COOPERATIVE EDUCATIONAL
SERVICES (BOCES) NASSAU COUNTY,
JAMES D. MAPES, ROBERT LOMBARDI,
SANDRA TEDESCO, and JOHN GANGEMI,
Defendants.
MAUSKOPF, United States District Judge.

Plaintiff Paul Desir (“Plaintf”) brings this action against his former employer, Nassau
County Board of Cooperative Eduitattal Services (“BOCES”), as well as certain school board
officials and school administratoirs their official and individuatapacities, including: District
Superintendent James Mapes, Deputy Supedetgnlohn Gangemi, Principal Robert Lombardi,
and Assistant Principal Sandra Tedesco. Plaill#ges discrimination on the basis of race and
color in violation of Title VII of theCivil Rights Act of 1964, 42 U.S.C. §§ 2008eseq(“Title
VII"), New York State Executive Law § 296, and the federal constitution under 42 U.S.C. §
1983. Currently before the Court is Defendanitstion for summary judgment pursuant to Rule

56 of the Federal Rules of Civil Procedure. fherreasons stated below, Defendant’s motion for

summary judgment is GRANTED in its entirety.

! Because the Court grants summary judgment to Defendiartite merits of Plaintiff Fitle VII, New York state
law, and § 1983 claims, it declines to address Defendants’ alternative argument for summary judgment related to
qualified immunity.
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BACKGROUND 2

The following facts are either undisputed or described in the light most favorable to the
Plaintiff. See Capobianco v. City of N.¥22 F.3d 47, 50 n.1 (2d Cir. 2001). Plaintiff, an
African-American male, was hired as a SpeEidlication teacher &agle Avenue Middle
School in West Hempstead, New York, effee on or about September 1, 2005. (Def. 56.1
Stmt. (Doc. No. 37) 1 9.) As a first-year teacHPlaintiff was subjedb a probationary period
and to the terms and conditiooka Collective Bargaining Agement (“CBA”) between BOCES
and the Teachers’ Union. Principal Roldsstmbardi and Vice Principal Sandra Tedesco
interviewed Plaintiff for the teaching positi at issue, and reconended him for the
probationary position. (See id{ 3-5.) Robert Mapes testifigtht he thought that he was the
Superintendent at the terPlaintiff was hired. See id{{ 6-7.) The Board, exercising its
ultimate hiring authority, hired Plaintiff on a probationary bas&ee(id 1 8-9.) At the time
Plaintiff was hired, a Caucasiéacher also applied for the job in question; the Caucasian
applicant was instead hired for the position of “temporary teacher,” a non-tenure-track position.

(Pl. 56.1 Cntrstmt. (Doc. No. 41) § 118.)

2 Unless otherwise noted, citations to the parties’ Rule §i&téments concern factual assertions that are admitted or
are deemed admitted because they were notathoted by citations to admissible eviden&ee Giannullo v. City

of N.Y, 322 F.3d 139, 140 (2d Cir. 2003) (“If the opposing party . . . fails to controvert a fact so set forth in the
moving party’s Rule 56.1 statement, tfeatt will be deemed admitted.”). Riff's 56.1 Statement in support of

his Summary Judgment motion does not altogether comport with Local Civil Rule 56.1(bxafple the

Plaintiff's Statement is riddled with conclusions and opisjaather than facts supported by admissible evidence as
required. Moreover, in many cases Piffisimply states that he “does nacall” whether or not an event occurred

or whether he received a documentuh he does not deny the statementhieyopposing party in question.
Ordinarily, failure to comply with the Local Rules regardi§1 Statements would resirtthe material facts in the
non-complying party’s Statement being deemed admitted for the purposes of decidinglihg pemmary

judgment motion.Seel ocal Civil Rule 56.1(c). A district court, however, “has broad discretion to determine
whether to overlook a party’s failute comply with local court rules.Holtz v. Rockefeller & Cp258 F.3d 62, 73

(2d Cir. 2001) (citations omittedpe also Rateau v. City of N.Mo. 06-CV-4751 (KAM)(CLP), 2009 U.S. Dist.
LEXIS 90112, at *2 n.1 (E.D.N.Y. Sept. 29, 2009) (exercising discretion in reviewing the admissible record
evidence in determining whether proposed undisputed facts were dispdbuljson v. KeyspaiNo. 03-CV-4796
(FB)(LB), 2005 U.S. Dist. LEXIS 27057, at *2 n.2 (E.D.N.Y. Nov. 9, 2005) (same). Accordingly, for the purposes
of this motion, Defendant’s statement of undisputed facts is treated as undisputed only where it is not controverted
by admissible evidence in the record.

3 Dr. John Gangemi met the Plaintiff on one occasion, eithemeeting with the unigresident or at a grievance
proceeding. (Def. 56.1 Stmt. { 38.)



On September 24, 2006, Plaintiff attendedorientation and signed a form
acknowledging receipt of school policiasd regulations. (Def. 56.1 Stmt. § £0l) November
2005, Tedesco wrote Plaintiff a memo followingiaformal classroom observation, offering
various recommendations for improvement, diregDefendant to consult with his mentor, and
asking for a meeting at his convenienckl. { 17.5 Also in November, a memo was sent to
Plaintiff arranging for him to visclassrooms to view lessondd.(f 18; Def. Decl. re: Mot. for
Summ. J. (Doc. No. 38) (“Def. Decl.”), Ex P.)n December 2005, Plaifftwas admonished via
memorandum by Lombardi for failing to leave @dor a substitute teacher in case of absénce.
(Def. 56.1 Stmt. 1 19.)n January 2006, Tedesco again wiBlaintiff a memo voicing concerns
about his lesson plan aoffering assistance.ld. { 20; Def. Decl. Ex R) On March 21,
Lombardi issued a memo to Plaintiff regardsupring errors in his ahdardized achievement
test for Plaintiff's class. I¢. T 25; Def. Decl. Ex. \?)

Lombardi gave Plaintiff foutfunsatisfactory” performancevaluations between February
and April of 2006. Plaintiff's first evaluaticiwok place over three days, culminating in a
February 2, 2006 written evaluatidh.According to Plaintiffs evaluation, Lombardi made
several attempts to observe hinid. (f 21; Def. Decl. Ex. S On January 31, 2006, only one

student was in the classroom upom&ipal Lombardi’s arrival.(Pl. 56.1 Cntrstmt. § 46; Def.

* Plaintiff “does not recall” whether he attended, though he did recognize his signature. (Pl. 56.1 Cntrstmt. { 10.)
® Plaintiff “does not recall” whethar not he ever received these oratlifer a conversation took place on the
subject. Id. 1 17.)

® Plaintiff “does not recall” receiving this memadd({ 18.)

" Plaintiff “does not recall” receiving this memo but states he did maintain proper sub-folders, including lesson
plans. [d. §19.)

® Plaintiff “does not recall receiving the memold.(T 20.)

° Plaintiff does not deny receiving the memo but stage&loes not recall” whether he received the merth. f(

25.))

10 plaintiff “does not recall” having a post-conference meetiihy. (22.)

1 plaintiff “does not recall” receiving this evaluatiorid.( 21.) However, he also notes that he submitted a written
response to the February 2, 2006 evaluatiteh. §(49.) He later concedes that he “probably received the first
formative evaluation in the first week of Februaryld. (f 56.) Thus, the Court concludes he did in fact receive the
memo.



56.1 Reply (Doc. No. 44) § 46.) Lombardi returtieel following day to Plaintiff's absence from
class for fifteen and ten minute blocs, during wattize children were letb play games with no
educational value and tor§the internet in an unsupervise@nner, leading to the suspension of
their internet privileges. (DeDecl. Ex. S.) On FebruaB; 2006, Plaintiff arrived seventeen
minutes after Lombardi arrived; studentsgeeded to watch a m@without supervision,
including inappropriate sexual scenekl.)( Defendant contendkat at a post-observation
conference, memorialized in wnig, Plaintiff indicated that hevas talking to another teacher
during his absences; however, Rtdf maintains this post-obseation meeting did not occur.
(Pl. 56.1 Cntrstmt. § 21; Def. Decl. Ex S.) Lcanth told Plaintiff tobe ready for his next
observation “within the next month.ld{  57; Def. Decl. Ex. S.)

Plaintiff’'s second evaluation took plaEebruary 27 and 28, 2006, culminating in a
March 6, 2006 written evaluationld( § 58; Def. 56.1 Stmt. § 23Nlo pre-observation
conference was held. (Pl. 56.1 Cntrstmt. 3. 56.1 Reply 9 59.) The evaluation related
several deficiencies with Plaiffts teaching: there was too much free time; too much math and
not enough social studies, sciengelanguage arts; no evidenceagprepared lesson; and the
math lesson itself was unsatisfactory. (Def. DEglIU.) It suggested &t Plaintiff have his
weekly lessons planned ahead of time beforetimg®vith his mentor on Tuesdays at 10:30 a.m.
(See id. Though Plaintiff did not objetb these criticisms, he objedtéo what he perceived to
be the lack of constructive criticism thereifPl. 56.1 Cntrstmt. 71 685.) A post-observation
conference was held, which also served agapservation conference for the next evaluation.
(Def. 56.1 Stmt. T 26; PI. 56.1 Cntrstmt. § 26.)

Plaintiff's third evaluation took place on March 29, 2006. (Def. 56.1 Stmt. { 26.) Again,

it noted several deficiencies: dititiff misinformed the students &sthe definition of an index



and appendix; there were no activities to vesiabulary; his Plan Book was disorganized and
out of date; and his disciplinary methods were fiecgéve. (Def. Decl. E. W) Plaintiff filed a
grievance objecting to the faittat, in his opinion, the resw was not constructive and was
improper due to its timing.

Plaintiff’'s fourth evaluation took place one day later, on March 30, 2006. (PI. 56.1
Cntrstmt.  70; Def. Decl. Ex. X.) Again, Lombardited deficiencies iRlaintiff's teaching:
the lesson was disorganized and disjointed, natihdentification of desson plan; the students
appeared to have difficulty folzng the lesson; and the lessod diot demonstrate new learning
or skills. (d.) Plaintiff contends thgirocedural irregularities @nacterizing the manner in
which he was evaluated support his claiet thefendants were animated by racial
discrimination in their treatment of Plaintiff.

Several classroom incidents have also tssriorth by the Plaintiff in support of his
claim for racial discrimination. First, of th@proximately six students ims class, there was
only one Caucasian student, who was removed from the classroom. (Pl. 56.1 Cntrstmt. 1 29-
32.) Second, his class roster fluctuated allbgerumber permitted by law. (Pl. 56.1 Cntrstmt.
19 27-28 Third, at least one of theustents in Plaintiff's clasgsed a racial epithet in
addressing him; Plaintiff alleges that he informed Lombardi anéda of this fact but that no
action was taken.Id. § § 109-10.) Fourth, kedleges his grievances weeignored, his requests
for assistance and for conferences were “lhgignored,” he was not allowed to see his
personnel file, and he was rgiven a performance planld( T 1 85, 88, 92, 105 Fifth,

Lombardi denied Plaintiff sequest to conference wiltis mentor during classid( 1 80, 86;



Def. 56.1 Reply 1 86.5ixth, Plaintiff describes a scenariowich his students were forced to
shelve books in the libragnd “do other menial work® (PI. 56.1 Cntrstmt.  111.)

On April 3, 2006, Plaintiff was advised thaffective July 1, 2006, his employment
would be terminated.Id. 1 28.) On or about May 24, 2006, Plaintiff filed a complaint with the
New York State Division oHuman Rights (‘“NYSDHR”). (Def. 56.1 Stmt. { 33.) On May 26,
2006, Executive Director Russell Riggio issuddtter to Plaintiff regarding a scheduled
meeting to discuss an attendance issue; howtheeproceedings were not completed because
Plaintiff insisted on tapig the conversation.ld. 1 34.)

Plaintiff received an Unsatisfactorytiray on his Summative Evaluation on May 30,
2006. (d.56.1 § 35.) Plaintiff’'s June 6, 2006 rtieg with Assistant Director of Human
Resources Jeffrey Drucker was not complechhbse Plaintiff refused to confirm or deny
whether he had a tape recerdn his possession. (PBI6.1 Cntrstmt. § 36.) Drucker
subsequently issued Plaintiff a letter, datade 12, 2006, informing him that “[e]ffective June
13, 2006, you are administratively reassignegoiar home. Effective June 13, 2006, you are
not to be on any Nassau BOCES pmpenless directed by me.ld(  37.) Lombardi testified
that he was not aware of any person employeBOZES administratively reassigned to their
home during the school year. (Def. 56.1 Stmt0¥) 1A white woman eventually was hired as a
probationary teacher. (Def. 56.1 Reply 1 114.)

On March 23, 2007, NYSDHR issued a Datmation and Order of Dismissal for
Administrative Convenience disgsing Plaintiff’'s complaint because he intended to pursue the
matter in federal court. On May 15, 2007aiRtiff commenced the instant action. On

September 29, 2008, this Court granted Defendanttemto dismiss with repect to Plaintiff's

12 Defendants concede this was so, but testified that alasses do such work as well. (Def. Decl. Ex. D
(“Lombardi Tr.”), 217-218.)



§ 1983 substantive and procedural due peotaims; his § 1983 claim for money damages
against individual defendants in their officepacities; and Plaifitis claim under New York
Executive Law § 297. Defendants moved for sunymuadtigment as to the remainder of the
claims on June 18, 2010.

STANDARD OF REVIEW

Summary judgment is appropriate whea glieadings, depositions, interrogatories,
admissions, and affidavits demonstrate that thexr@amgenuine issues of teaal fact in dispute
and that one party is entitledjtadgment as a matter of lavkeeFed. R. Civ. P. 56(celotex
Corp. v. Catrett477 U.S. 317, 322 (1986). A genuine isetimaterial fact exists “if the
evidence is such that a reasonable jury@oeturn a verdict for the nonmoving party.”
Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986).

In deciding a summary judgment motion, atdct court must draw all reasonable
inferences in favor of the nonmoving paryeead. at 249 (citingAdickes v. S.H. Kress & Co.
398 U.S. 144, 158-59 (1970 astle Rock Entm't, Inc. v. Carol Publ'g Grp., Int50 F.3d 132,
137 (2d Cir. 1998). The court must not “weigh éwidence but is instead required to view the
evidence in the light most favorable to theaty opposing summary judgment, to draw all
reasonable inferences in favor of that paand to eschew credibility assessmeniiinesty
Am. v. Town of W. Hartfor®61 F.3d 113, 122 (2d Cir. 2007) (quotigyant v. OkstLl01 F.3d
845, 854 (2d Cir. 1996)). Any evidence in the rdoaf any material fact from which an
inference could be drawn in favor of then-moving party precludes summary judgmesee
Castle Rock Entm’t150 F.3d at 137.

Once the movant has demonstrated that no gemsgne of materialdct exists, then “the

nonmoving party must come forward withpéific facts showing that there igianuine issue



for trial.”” Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio CGatp5 U.S. 574, 587 (1986)
(quoting Fed. R. Civ. P. 56(e)) (phmasis in original). However, there must exist more than
mere “metaphysical doubt as to the matdaats” to defeat a summary judgment motidd. at
586. Instead, the non-moving party must preSasicrete evidence from which a reasonable
juror could return a verdict in his favorAnderson477 U.S. at 256. Only disputes over
material facts “that might affect the outcoofehe suit under the governing law” will properly
preclude the entry of summary judgmeld. at 248;see also Matsushit@75 U.S. at 586.

Courts are obliged to exercise particudaution in determining whether to grant
summary judgment, because direeidence of an employer’s disarinatory intent is rare and
“must often be inferred from circumstantial evidenc8c¢hiano v. Quality Payroll Sys., Ind45
F.3d 597, 603 (2d Cir. 2006) (quatat marks and citation omittedpchwapp v. Town of Avon
118 F.3d 106, 110 (2d Cir. 1997). However,anlff cannot defeat a summary judgment
motion simply by presenting “conclusory @#ions or unsubstaated speculation.'Scotto v.
Almenas 143 F.3d 105, 114 (2d Cir. 1998). “Although mtediate evidentiary burdens shift
back and forth under this framework, ‘[the ultimdturden of persuading the trier of fact that
the defendant intentionally discriminated agathe plaintiff remainat all times with the
plaintiff.” Ragusa v. Malverne Union Free Sch. DiSB2 F. Supp. 2d 326, 339 (E.D.N.Y. 2008)
(quotingReeves v. Sanderson Plumbing Prods., B®0 U.S. 133, 143 (2000pee also
Scwapp 118 F.3d at 110.

DISCUSSION

l. TITLE VII
Plaintiff alleges that BOCES&iscriminated against him kdgrminating him on the basis

of race. See42 U.S.C. §2000e-2(a). Title VII provisi¢hat it is an “unlawful employment



practice for an employer . . . to discharge anyvidldial, or otherwise tdiscriminate against any
individual with respect to his compensationnts, conditions, or privileges of employment,
because of such individual’s race, color,gin, sex, or national oriig.” 42 U.S.C. § 2000e-
2(a)(1);see Holcomb v. lona Cqllb21 F.3d 130, 137 (2d Cir. 2008). Thus, “[a]n employment
decision . . . violates Title VIl when it is $&d in whole or in paon discrimination.”Holcomb
521 F.3d at 137 (citation omitted).

Courts analyze employment discriminatmaims brought under Title VII by using the
burden-shifting framework set forth McDonnell Douglas Corp. v. Gregall U.S. 792, 802-
03 (1973). First, a platiff must establish arima faciecase of discrimination by demonstrating
that: “(1) he is a member of a protected cl§®8she was qualified fothe position he held; (3)
he suffered an adverse employment action; and (4) the adverse action took place under
circumstances giving rise to arference of discrimination.’Ruiz v. Cnty. of Rocklan@09 F.3d
486, 492 (2d Cir. 2010). The plaintiff's lwlen in presenting evidence to suppaoptiana facie
case of discrimination iste minimis. Sassaman v. GamacHg66 F.3d 307, 312 (2d Cir. 2009)
(citation omitted).

If the plaintiff succeeds in satisfying histial burden, then “a presumption of
discrimination arises and the burden shifts ®odbfendant, who mustgiffer some legitimate,
nondiscriminatory reason for the adverse actid®glegel v. Schulman604 F.3d 72, 80 (2d
Cir. 2010). If the defendant can offer sudteason, defendant “will bentitled to summary
judgment unless the plaintiff can point to eande that reasonaldyipports a finding of
prohibited discrimination.”ld. (citation omitted). The plaintiff may show, for example, that the
defendant’s apparently legitimateasons were pretextual,tbat the defendant’s proffered

reason was not the sole reason anikdwful discrimination was d¢ast a “motivating factor[].”



Holcomh 521 F.3d at 138 (citation omitted). Plainatfall times bears the “ultimate burden of
persuading the trier of fact that the defendatgntonally discriminated against the plaintiff.”
Leibowitz v. Cornell Uniy.584 F.3d 487, 499 (2d Cir. 2009) (citation omitted).

Defendants argue that summary judgmenp@apriate because Paiff has failed to
raise an inference of racialsdrimination necessary to estghlthe fourth element of th@ima
facie case!® Alternatively, Defendants argue thansmary judgment is appropriate because
Defendants have set forth legitimate, non-daiismatory reasons for the alleged adverse
employment actions and Plaffitannot show that theseasons are pretextual.

For the reasons set forth below, Defamtamotion for summary judgment is
GRANTED.

A. Inference of Discrimination

Defendants contend that much of the enick proffered by Plaintiff is speculative,
conclusory, based on his own self-servingaigtion testimony, andtherwise fails to
corroborate his claim that his termination wasakygimotivated. As a preliminary matter, this
Court notes that much of Plaiifis proffered evidence is indeed based on speculation, hearsay,
self-serving deposition testimony, and naked aleniPlaintiff interposes this against
Defendant’s proffered written evidence — ie fiorm of written evaluations, emails, and
memoranda — and testimonial esicte taken by deposition as taivas issues of fact. In
response to much of this evidence, Plairiffiply responds that he “does not recall” the

documents or incidents in questjdiowever, he neither denitg incidents or documents in

13 The parties do not dispute that Plaintiff is a memberpbtected class, that he watsleast minimally qualified
for the employment at issue, and that he suffered an adverse employment action when he was terminated. Thus,
Plaintiff satisfies the first, second, and third prongs ofttiraa facieshowing required bi¥icDonnell Douglas

10



guestion, nor provides any eeiace to rebut either Defenu&s sworn testimony or the
submitted contemporaneous documengee( e.g.Pl. 56.1 Cntrstmt. 1 10, 17-22, 25, 49, 56.)

Generally, a plaintiff’'s naked assertion agsisworn testimony “d@enot raise a genuine
issue of material fact; rathémpits sworn testimony againspeculation, conjecture and self-
serving conclusions.’Ghirardelli v. McAvey Sales & Serv., In@287 F. Supp. 2d 379, 391
(S.D.N.Y. 2003)see also Lawton v. Alitalia-Linee Aeree Italiane-Sogiblia 97-CV-4472,

1999 WL 632846 (THK), at *5 (S.D.N.Y. Aug.18999) (“speculation . . . cannot serve to
contradict the sworn testimony thfe witnesses . . . [and] is not enough to create a genuine issue
of material fact”). Moreovef|s]peculation, conclusory allegans and mere denials are not
enough to raise genuine issues of fact.aVoid summary judgmenénough evidence must

favor the nonmoving party’s case such thatrg gould return a veidt in its favor.” Greenblatt

v. Prescription Plan Servs. Cor@.83 F. Supp. 814, 819-20 (S.D.N.Y. 1992) (citations omitted);
Abbey v. 3F Therapeutics, Indlo. 06-CV-409 (KMW), 2011 WL 651416, *7 (S.D.N.Y. Feb.

22, 2011) (noting that summary judgment will not be defeated by “mere denials or unsupported
alternative explanations fthe party’s] conduct.”).

Of course, as it must on a motion for sumnjadgment, this Court draws all reasonable
factual inferences in favor of the non-moving paatyd is “alert to thedfct that employers are
rarely so cooperative as to inde a notation in the personnel fiteat the firing is for a reason
expressly forbidden by law.Bickerstaff v. Vassar CoJl196 F.3d 435, 448 (2d Cir. 1999);
Ramseur v. Chase Manhattan Ba8&5 F.2d 460, 464-65 (2d Cir. 1989). However, only
evidence “that allows for a reasonable inferencéigdrimination,” not merely that which “gives
rise to speculation and conjectufalfils the Plaintiff’'s burden.Bickerstaff 196 F.3d at 448.

With this in mind, the Court turns to the Plifii's evidence purporting to show a nexus between

11



race and termination. Taking all of it together in the light most favorable to Plaintiff, Desir has
failed to establish an inference of discrimipatsufficient to support aaim of discrimination.

1. Procedural Irregularities

First, Plaintiff points to procedural irregulaes in the evaluation process in an attempt to
show a nexus between race and theniteation at issue. It isehr that Defendant did not abide
by at least some of the policies set forth in@BA. Specifically, Defendnt did not adhere to
the CBA policies with respect to Plaintiff's trunedtreview schedule, the lack of certain pre-
and post-evaluation meetings, the length of sofitbe evaluations, the availability of his
personnel file for his own examination, and tdministration’s responsiveness regarding
grievance procedures. (Pl. 56.1 Cntrstmt.  5910%; Def. 56.1 Stmt. | 63; PI. Decl. Ex. 6.)

In certain circumstances, procedura¢gularities may form a basis to infer
discriminatory animus or pretexgee Stern v. Trustees of Columbia Univ. in the City of N.Y.
131 F.3d 305, 313 (2d Cir. 1992ahorik v. Cornell Uniy.729 F.2d 85, 93 (2d Cir. 1984)
(“Departures from procedural regularity .can raise a question asthe good faith of the
process where the departure may reasonably affect the deciSitatistock v. Champlain
Enters, 03-CV-3448, 2004 WL 1616361, at *5 (S.D.N.YJu9, 2004) (procedural irregularity
may support an inference of discrimination imgocontexts). However, departures from
established procedure do not show, withoutanthat an employer was animated by racial
discrimination. See, e.g., Gibbs v. Consol. Edison,G44 F. Supp. 85, 92 (S.D.N.Y. 1989)
(“While [defendant’s] actions may violate thellective bargaining agreement and may treat
plaintiff in an unfair manner, nothing before t@eurt indicates that race . . . had anything to do
with the [adverse employment] decision.”) A}[a contract violatin standing alone does not

indicate racial animus, motive or intent. Plaintiff retains the ultimate burden of proving

12



discriminatory intent.”ld. (citing Richards v. N.Y. Bd. of Edu668 F. Supp. 259, 264
(S.D.N.Y. 1987)aff'd mem, 842 F.2d 1288 (2d Cir. 1988).

The evidence predominantly consists of Riffis own testimony that he did not deserve
the evaluations he received, that he “did reall” receiving memoranda proffered by the
Defendant, and his conviction thtae procedural irregularities were designed to stymie his
progress because of his race. “Although ma&trent by defendants is not irrelevant in
assessing the strength of pl#fs’ circumstantial evidence of race-based animus, it is certainly
not sufficient to establish it. We can esien many circumstances where markedly hostile
treatment . . . would raise no infape of racial animus . . . .Lizardo v. Denny’s, In¢g 270 F.3d
94, 102 (2d Cir. 2001) (citation omitted). Fedenaployment discrimination laws do not “make
employers liable for doing stupid or even wickhohgs; it makes them liable for discriminating .
...." Norton v. Sam’s Clul45 F.3d 114, 120 (2d Cir. 1998) (@issing age discrimination).
Indeed, “[ijndividual decision-makers may intentiipaissemble in order to hide a reason that
is non-discriminatory but unbecoming or snmaikhded, such as back-scratching, log-rolling,
horse-trading, institutional politics, envy,pogism, spite, or psonal hostility.” Fisher v.

Vasser Coll. 114 F.3d 1332, 1337 (2d Cir. 199@krogated by Reeves v. Sanderson Plumbing
Prods., Inc, 530 U.S. 133 (2000).

Plaintiff here simply “cite[s] to [his] mistreaitent and ask[s] the court to conclude that it
must have been related to [his] racé&d” at 104. This is insuffigint to show a connection
between his race and the adveaston. Reviewing the record asvhole in the light most
favorable to Plaintiff, and considegrhe totality of the circumstanceseRichardson v. N.Y.
State Dep'’t of Corr. Servsl80 F.3d 426, 436 (2d Cir. 1999), #hadence is insufficient to

show any nexus between race and terminationcarteinly not to “permit a rational fact finder

13



to infer that the discharge was actually motivabedyhole or in part, by discrimination. . . .”
Grady v. Affiliated Cent130 F.3d 553, 561 (2d Cir. 1997).

2. Alleged Racially-Charged Remarks

Coupled with these procedural irregularities Rtaintiff's allegation®f alleged racially-
charged remarks on which Plaintiff attempts g te raise an inference of discrimination.
However, as discussed in detail belovesh allegations are either wholly unsupported by
admissible evidence, or fail for a variety of reastimraise even the spectre of discriminatory
animus.

a. Inadmissible Hearsay

Plaintiff alleges a plethora of statements attributing racial amtmefendants on the
basis of uncorroborated statemefitsHe alleges, for example,ahhe “spoke to many teachers
and they told him that before he was hireér¢hwas an African-American female who worked
in plaintiff's position who experienced many oethame things that plaintiff experienced.”
(Def. 56.1 Stmt. 7 94.) Plaintiff neither identifies the teacherswiithm he spoke, nor
describes the communication in gtien. Nor does he provide any corroborative evidence, for

example, in the form of affidavits or depasit testimony from other$op suggest that these

% These include the foling: “Plaintiff spoke to many teachers and thelg him that before he was hired, there
was an African-American female who worked in plaingiffiosition who experienced many of the same things that
plaintiff experienced.” (Pl. 56.1 Cntrstmt. § 94, citmgn deposition testimony); ‘Qer teachers believed that
defendant Lombardi treated African-Americatueators differently than Caucasiansld. ([ 95, citing own

deposition testimony); “Other non-teacher African-Americans employEdgie Avenue Middle School told
plaintiff that they had similar experiences with defenglanmivhere they were not treated fairly with regard to
observations, work assignments and resourckb.Y(96); “Plaintiff had conversations with other teachers who told
him that they had never seen such negative and natraotive evaluations as the ones he receiveld.”(97);
“Plaintiff had communications with other teachers who told him that they had never before sedaniefeot
respond to properly filed grievancesld.( 98); “[Plaintiff] also spoke tthe other African-American teacher,
Michael McDonald, who, although having received tenure, told plaintiff that he went througdr sirieriences”

(Pl. 56.1 Cntrstmt. § 99); “Othéfrican-Americans who weremployed at Eagle Avenue Middle School told
plaintiff that defendants Lombardi anddessco had made comments about his radd.”f(106); “[Other African-
Americans at Eagle Avenue Middle School] told plaintiff that defendants have said that African-American[s] were
‘difficult.” ( 1d.9 107); “An African-American employee told plaintiff that defendant Lombardi had criticized
plaintiff in racial terms.” Id.  108.)
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statements were made or even heard. Selfrggtestimony solely from Plaintiff about what an
unnamed employee told him is hearsay and thus inadmisSibi-ed.R.Civ.P. 56(e)(1) (stating
that affidavit opposing summajydgment “must be made on personal knowledge, set[ting] out
facts that would be admissible in evidence8e alsdHowley v. Town of Stratfor@17 F.3d
141, 155 (2d Cir. 2000) (plaintiff's testimony, in Title VIl case, of co-workers’ alleged
statements made by her supervisor were inadmesiiblthe fact that they were made, since the
testimony was not based on personal knowledgjtor v. Pottey No. 99-CV-4941 (AJP), 2004
WL 1811423, at *17 (S.D.N.Y. Aug. 16, 2004). “Itappropriate for a district court ruling on
summary judgment to considenly admissible evidence Nora Beverages, Inc. v. Perrier Grp.
of Am., Inc, 269 F.3d 114, 123 (2d Cir. 2001). Thus, the Court declines to consider this
evidence in evaluating Plaintiff's claims.
b. Use of Racial Epithets by Students

Plaintiff also alleges that, Principal Lombaegdfid Assistant Principal Tedesco’s failure to
intervene when told that studernh his Special Education skused racial epithets shows
discriminatory animus$> This proffered evidence also faio give rise to an inference of
discrimination.

First, a plaintiff's subjectively held belief that comments are discriminatory is insufficient
to support an inference of discriminati®ee Grady v. Affiliated Cent., In@30 F.3d 553, 561
(2d Cir. 1997). Second, and most importamehby Plaintiff's own admission, these remarks
were devoid of racial animusndeed, he testified that he tdlte administration: “I know that
they may be speaking in the street vernaculamaybe not, but in any case it is a form of

disrespect.” (Desir Tr. 125 PRlaintiff testified that Lombardand Tedesco, in response, told

15 plaintiff's 56.1 statement describes: “Plaintiff's studerssd racial epithets. They would use the word “nigger.”
They would say, for example, ‘Hey, Mr. D, you're mggeér. Plaintiff complained to defendants Lombardi and
Tedesco, who condoned the remarks and did nothing.” (PI. 56.1 Cntrstmt. 79 109-10.)
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Plaintiff “that’s just how kids tik and [Plaintiff was] making tobig of a deal out of it” and did
not stop the studentsld(at 126.) Thus, Plaintiff himself ppars to be unconvinced that these
remarks conveyed racial animus.

Moreover, even if these comments could/leaved objectively as evidence of racial
animus, they were not made by anyone associatedhe decision to terminate Plaintiff; they
were made by children in his classro@m®ae Haskell v. Kaman Cor@43 F.2d 113, 120 (2d Cir.
1984) (“Stray remarks by non-decision-makers . . raney given great wght . . .”), and even
stray comments by a decision-maker will sopport a Title VII discrimination suitDanzer v.
Norden 151 F.3d 50, 56 (2d Cir. 1998). Plaintiff stshen proffer enough evidence such that
“the remarks can no longer be deemed ‘stray, tardury has a right toonclude that they bear
a more ominous significanceDanzer 151 F.3d at 56.

c. Comments and Actions Related to Students’ Limited Skills

Plaintiff also alleges that Principal Lowntdli showed racial animus by 1) requiring
Plaintiff's students to do menial work in thierary and 2) making statements concerning his
students limited skills and abilities. In this redjaPlaintiff alleges thatombardi wanted the
students to develop manual skitiscause “college was not a st goal.” (Pl. 56.1 Cntrstmt. |
111.) Principal Lombardi claims that he told Blaintiff that he needetb alter the curriculum
to “make the curriculum more relative to the kadwd one of the approaches was to give them
practical experience.” (Def. 56.1 Reply § 1lLéambardi Tr. 216.) These claims must be
rejected as well. First, it is undisputed that other classes were also asked to do manual and
menial work in the library as well. (Lomizh Tr. 217-18.) Moreoverven taking as true
Plaintiff's claim that Lombardi td Plaintiff that college was nat realistic goal for the students

in Plaintiff's special education class, theraahing inherently raciadbout this comment or
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about assigning students to work in the libra@iven that the Court has little more than the
Plaintiff's own subjective ass#on that these comments and actions were motivated by racial
animus, it cannot properly coact these actions to imprap&cial discrimination.See Meiri v.
Dacon 759 F.2d 989, 998 (2d Cir. 1985) (conclusorygdteons of discrimination insufficient to
survive summary judgment motioMhus, no reasonable jury coufder from these comments
or actions any racial animus or discnmation, even in satisfaction of the mdst minimisof
burdens.

3. Administrative Decisions with Regad to Class Size and Composition

Plaintiff alleges that, of the six studemshis class, the only Caucasian student was
removed, leaving him with only African-Amean and Hispanic students, while other
classrooms were “diverse.” (Pl. 56.1 Cntrstmt29982; 34.) Plaintiff has not disputed the fact
that his teaching team itself requested that the student be removed, because the student in
guestion was not advanced enough to be iclss. (Lombardi Tr. 86-92.) Thus, this
administrative decision does not suggest raciatiditgation, and certainly does not rise to the
level of proof necessary toeet Plaintiff's burden.

4. Similarly Situated Comparators

Plaintiff's allegations that ber teachers similarly situated to him were treated more
favorably than he is unsupportedtbge record. To prove thatalemployer subjected a plaintiff
to disparate treatment, “that is, treated hiss lfavorably than a similarly situated employee
outside his protected group,” theapitiff must show he “was siiharly situated in all material
respects to the individuals with whdire] seeks to compare [him]selfGraham v. Long Island
R.R, 230 F.3d 34, 39 (2d Cir. 2000) (citation omittetlthough the ultimate burden in making

a prima facie case is slightetissue of whether fellow emplegs are similarly situated is
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somewhat strict.”"Lanzo v. City of N.YNo. 96-CV-3242 (ILG), 2000 WL 804628, at *6
(E.D.N.Y. May 18, 2000). The other employee “iligve engaged in conduct similar to the
plaintiff's without such differentiating or mitigiag circumstances that would distinguish their
conduct or the appropriatiscipline for it.” 1d. (internal citation ad quotation omitted).

Though Plaintiff generally contends that similarly situated individuals outside of his
protected class were treated more favorably tregrPlaintiff has provided no detail about these
employees, and thus cannot establisti they were similarly situatéd. A similarly situated
employee must be “subject to the sanamgards governing performance evaluation and
discipline” and must have “engageddonduct similar to the plaintiff's.’'Mazzella v. RCA
Global Commc'ns, In¢642 F. Supp. 1531, 1549 (S.D.N.Y. 1988jd, 814 F.2d 653 (2d Cir.
1987).

A plaintiff must at least “pvide ‘an objectively identifible basis for comparability’
between h[im]self and other employee&bldman v. Admin. for Children’s Seryslo. 04 Civ.
7890 (GEL), 2007 WL 1552397, at *7 (S.D.N.Y. M29, 2007) (citation omitted). Conclusory
statements that “similarly situated” employeesside the protectedads were treated more
favorably are insufficient tdefeat summarjudgment. See Chan v. NYU Downtown Hagsp.
2006 WL 345853, at *5-6 (S.D.N.Y. Feb. 14, 2006)téstzEents that Caucasian employees were
treated differently were insufficient to make q@uima facie case of race discrimination because
plaintiff did not “identify any ginilarly situated individuals outde her protected class who were
treated preferentially”)Abato v. N.Y. City Off-Track Betting Carplo. 03 Civ. 5849 (LTS),

2007 WL 1659197, at *6 (S.D.N.Yude 7, 2007) (conclusory statertethat “similarly situated

1% «Ordinarily, the question whether two employees are sitypikituated is a question of fact for the juryMandell

v. Cnty. of Suffolk316 F.3d 368, 379 (2d Cir. 2003). “This rule is not absolute, however, and a court can properly
grant summary judgment where it is cléi@t no reasonable jury could fitite similarly situated prong met.”

Harlen Assocs. v. Inc. Vill. of Minegla73 F.3d 494, 499 n.2 (2d Cir. 2001).
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younger women” were treated differently, i thbsence of any “specific information”
concerning those individuals, weiasufficient to present a genuingsue of material fact”).

5. Termination

Plaintiff attempts to assert that racialrans can be inferred from the fact that the
Superintendent at the time of his terminatioop&t Mapes, was white, while he believes the
Superintendent who hired him whlsack. Again, in support of thclaim, Plaintiff puts forth
nothing but his own self-serving, gae testimony in which he spulates, without any precise
recollection or support, thatélSuperintendent at the timeght have been black. This
conclusory allegation is not sufficient to raisgeamuine issue of materidct, particularly in
light of the testimony by Robert Mapes in whiwh plainly asserts thae was, in fact,
Superintendent at the time Plaihwas hired. Moreover, eveniif were the case that he was
hired and fired by superintendents of different races, that fact alone is insufficient to show a
sufficient nexus between race and termomati Though at least one court has found that
termination by a white superintendent anadagority-white board are sufficient forpima facie
case of discrimination, this was grield to be sufficient given loér evidence of discrimination.
See Tilghman v. Waterbury Bd. of EQ412 F. Supp. 2d 185, 189 (D. Conn. 2004).

Indeed, Defendant’s reliance on the “saamtor defense” though not dispositive, is
persuasive here. The Second Circuit has theltd“when the person who made the decision to
fire was the same person who made the decisibirdoit is difficult toimpute to [that person]
an invidious motivation that would be msistent with theekision to hire.”Grady v. Affiliated
Cent., Inc, 130 F.3d 553, 560 (2d Cir. 1997). FurtHagintiff's hiring and firing occurred
within oneyear of each other; an inference of distnation is unlikely “when the firing has

occurred only a short tienafter the hiring.”ld. at 560. Though Lombardnd Tedesco did not
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solely make the decision to hioe fire Plaintiff, both had signitant influence in the decision to
hire and to terminate Plaintiff. Indeed,hbardi conducted the performance reviews that
ultimately led to the Plaintiff's terminatiorHauptman v. Concord Fabrics, IndNo. 98 Civ.
1380 (LBS), 1999 WL 527970, at *6 (S.D.N.Y 1.J22, 1999) (granting summary judgment to
employer where employee was hired and terminated by the same supervisor, and where that
supervisor had authorized a salary and benefitease for employee justo-and-a-half years
prior to his termination). Td“same actor” thus weighsaigst Plaintiff's claim that
Defendant’sactions were motivated by racial animusjegi the lack of other evidence pointing
to Defendant’s alleged discriminatioh.

Plaintiff also attempts raise an inferemdeliscrimination surrounding his termination
from the fact that he was replaceddmmeone outside of his protected cl&ss(PI. 56.1
Cntrstmt. 1 114.) See D’Cunha v. Genovese/Eckerd CofF9 F.3d 193, 195 (2d Cir. 2007);
Zimmerman v. Assocs. First Capital Cqrp51 F.3d 376, 381 (2d Cir. 200De la Cruz v. N.Y.
City Human Resources Admin. Dep’t of Social S&2 F.3d 16, 20 (2d Cir. 1996). Though
sufficient for thede minimisstandard of therima faciestage, this, without more, is insufficient
to show support a finding by a jury that the Defaridaexplanation for the termination is false.
See Tilghman312 at 189.

B. Defendants’ Legitimate Na-Discriminatory Reasons
Against Plaintiff's claims, Defendant haally carried its burden of demonstrating

legitimate, nondiscriminatory reasons for Pldft#titermination, satisfying the second prong of

In Schnabel v. Abramspa32 F.3d 83 (2d Cir. 2000), the plaintiff had “failed to offer any evidence thaasie
subjected to any [discriminatory] comments or criticisms on the jlmh.&t 91. As in this case, Plaintiff has not
shown that he was subjected to any race-related eminon criticism. Thus this case is similar®oderson v. Hertz
Corp., 507 F. Supp. 2d 320 (S.D.N.Y. 2007), in which the district court invoked the noted that there was “no
evidence of racial remarks by . . . the two managers most directly involved in the hiring and firing of the Plaintiff.”
Id. at 328.

18 Whether a white woman was hiredatctually replace Plaintiff, the time frame in which this occurred, and other
particulars are completely absent from tbeord and from Plaintiff's submissions.
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theMcDonnell Douglagramework. The defendant’s burden is “one of production, not
persuasion.”Reeves530 U.S. at 142. At this stage, the court is not to pass judgment on the
soundness or credibility of the reasons offereddfgndants, so long as the reasons given are
“clear and specific."Mandell v. Cnty. of Suffalid16 F.3d 368, 381 (2d Cir. 2003) (citation
omitted).

Defendant has shown thRakaintiff’'s unsatigactory rating was based on four
unsatisfactory lesson evaluation§eéDef. Decl. Exs. S, U, W, X.) Without echoing every
reason for the unsatisfactory rags, the Court notes that the comments given by the Principal
and Vice Principal were well within the ambit o§iemacy; for example, they cited such issues
as absenteeism and tardiness by Plaintiff,iptagames with no educational value, students
using an unauthorized website inding a lack of supervision on tlpart of Plaintiff, Plaintiff's
use of a potentially inappropridfitm, excessive allowance ofde time, a lack of a prepared
lesson, and a failure to use mathnipalatives and aisupplies. $ee id) Indeed, unless
performance standards are set in bad faithin®if's subjective dsagreement with these
standards is irrelevant tos discrimination caseSee Thornley v. Penton Puhl't04 F.3d 26,
29 (2d Cir. 1997). Plaintiff doasot dispute these absences @r lck of supervision evidenced
thereby; rather, he objects to the lack of constructive criticigimeievaluations and explains his
absences. (Pl. 56.1 Cntrstmt. §{ 63-65.) Deferfdathier points to the problems with teaching
Plaintiff had prior to tk formal evaluationssgéeDef. 56.1 Stmt 1 17, 20), and to issues related
to scoring errors made by Plaintiffld( § 25; Def. Decl. Ex. V)

Thus, Defendant has shown that it hagitimate, non-discriminatory reasons for

terminating Plaintiff based on his four unistctory lessons tbughout the 2005-2006 school

19 plaintiff does not deny receiving the memo but stheeloes not recall” whether he received the merta. §(
25.)
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year. See Slattery v. Swiss Reins. Am. CGap8 F.3d 87, 93 (2d Cir. 2001) (finding that
employer “easily met its burden of demonstratinggitimate, non-discriminatory reason for its
actions” through documentation of dissatisfattwith the employee’s performance).

C. Pretext

The Court finds that Plaintiff has not creéie material issue of fact as to whether
Defendant’s reason for terminating him was a ptetaxdiscrimination. In light of Defendants’
legitimate nondiscriminatory reason for firing Plaintiff, deDonnell Douglagpresumptions
“disappear from the caseJames v. N.Y. Racing Ass283 F.3d 149, 156 (2d Cir. 2000). The
final burden falls on Plaintiff toffer “sufficient evidence upowhich a reasonable jury could
conclude by a preponderance of the evidence”uhkwful discrimination caused the adverse
employment actionGorzynskj 596 F.3d at 107.

The crucial inquiry is whether the Plaintifas proffered sufficient evidence from which
a reasonable trier of fact could findhis favor on the ultimate issudames 233 F.3d at 153-54.
The record must support an inference of discriminatldn.The Court must examine “the
strength of the plaintiff'prima faciecase, the probative valuetbe proof that the employer’'s
explanation is false, and any other evidence that supportglerraines the employer’s case.”
Id. (internal quotation marksd alterations omitted).

Plaintiff has proffered no reasons for whyf@edants’ non-discriminatory reasons were
false. Moreover, as discussed at lengtipra the admissible evidence on which Plaintiff relies
fails to raise any inference of discrimination.iST@ourt has consideredl the evidence in the
record, and has granted Pitgf all of the inferences to whiche is entitled. Plaintiff has failed

to proffer sufficient evidence to support a findih@t he was terminated for discriminatory

22



reasons. For these reasons, Defendantteoméor summary judgment is GRANTED with
respect to Plaintiff's Title W racial discrimination claim.
Il. N.Y. EXECUTIVE LAW 8§ 296
Discrimination claims pursuant to New Yaskate law are evaluated under the same
burden-shifting analysis as that utilizeg courts evaluating Title VII claimsTomka v. Seiler
Corp., 66 F.3d 1295, 1304 n.4 (2d Cir. 199Syng v. Ives Labs., In@57 F.2d 1041, 1046 (2d
Cir. 1992);McCoy v. City of N.Y131 F. Supp. 2d 363, 375-76 (E.D.N.Y. 2001). This Court, in
keeping with the usual practice of this Circwitll treat Plaintiff's Title VIl and New York State
Human Rights Law claims “as analytically identicabplying the same standard of proof to both
claims.” Dauer v. Verizon Commc’ns, In613 F. Supp. 2d 446 (S.D.N.Y. 2009) (quoting
Salamon v. Our Lady of Victory Hosp14 F.3d 217, 226 n. 9 (2d Cir. 2008).
As explainedsuprg Plaintiff has not shown that a reasble jury could find in his favor
here?® Thus Plaintiff's claim based on X. Exec. Law § 296 is DISMISSED.
[I. 42 U.S.C. §1983
Title 42 U.S.C. § 1983 provides, in pertinent part:
Every person who, under color of any statute, ordinance,
regulation, custom, or usage, afyaState . . . , subjects, or causes
to be subjected, any citizen tife United States or other person
within the jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution and laws,
shall be liable to the party injured @am action at law, suit in equity,
or other proper proceeding for redress|.]
Id. Thus, 8§ 1983 “furnishes a cause of actiorttierviolation of fededaights created by the

Constitution. Annis v. Cnty. of Westchester, N6 F.3d 251, 254 (2d Cir. 1994) (citation

omitted).

2 Indeed, Plaintiff has asserted absolutely no evidence of discrimination with regard wuiadiléfendants Mapes
and Gangemi.
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The Second Circuit has held that racialcdimination may be actionable under § 1983 as
an equal protection violation inglpublic employment contexSee Patterson v. Cnty. of
Oneidg 375 F.3d 206, 225 (2d Cir. 2004). A § 1983 éguatection claim against individuals
ultimately parallels a Title VII claim against tB¢ate once action under the color of state law is
established.See Feingold v. N.\Y366 F.3d 138, 159 n.20 (2d Cir. 2004) (“the two must stand or
fall together”). Thus th&cDonnell Douglasurden-shifting frameworutilized in Title VII
cases must also be used to analyze Pign 1983 equal protection claim against individual
Defendants.

Plaintiff must show that jehe was selectively treated compared to others similarly
situated and (b) that the selective treatmerst based on impermissible considerations — here,
race. See Latriest Rest. v. Vill. of Port ChestE88 F.3d 65, 69 (2d Cir. 1999). As explained,
supra Plaintiff has not shown either of theserakents. Thus, Plaintiff's claim based on § 1983
fails as a matter of law and is therefore DISMISSED.

CONCLUSION

For the reasons stated above, Defatglanotion for summary judgment on the
pleadings [Doc. No. 36] is GRANTED, and ther@aint is DISMISSED. The Clerk of Court

is directed to enter judgment acdmgly, and to close this case.

SO ORDERED.

Dated:Brooklyn, New York IS/
March 29,2011

ROSLYNN R. MAUSKOPF
United States District Judge
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