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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

GARY HOSKING, individualy and on behalf of
all otherssimilarly situated,

Faintiff, MEMORANDUM & ORDER
07-CV-2200 (MKB)

V.
NEW WORLD MORTGAGE, INC., NEW
WORLD CAPITAL HOLDINGS, INC.,
EDWARD MUNTEANU, KEVIN LEONARD
andFRANCISLEONARD,

Defendants.

MARGO K. BRODIE, United Sites District Judge:

Plaintiff Gary Hosking filed the above-dagned action against Defendants New World
Mortgage, Inc. (“New World Mortgage”), NeWorld Capital Holdings, Inc. (“New World
Capital”), Edward Munteanu, Kevin Leonard and Ferareonard alleging wiations of the Fair
Labor Standards Act (“FLSA”) and New Yotkabor Law on behalf of himself and other
similarly situated individuals. Default judgnterwere entered against Defendants New World
Mortgage, New World Capital and Munteah@Docket Entry Nos. 51, 83, 117.) By Order
dated January 26, 2010, Hosking’s proposed classcaraditionally certified“Plaintiffs”).
(Docket Entry No. 97.) On November 19, 2012iRffs filed a motion seeking damages,

which motion was referred to Magistrate Judge Arlene Lindsay. On December 20, 2012, Judge

! Plaintiffs never served Kevin LeonamddaFrancis Leonard with the Complaint and the
Complaint is hereby dismissed as to the®ee Prime 4 Ventures, Inc. v. Creative Concepts of
Am., Inc, 362 F. App’x 168 (2d Cir. 2010) (affirmg district court decision dismissing
defendant pursuant to Fed. R. Civ. P. 4¢hgre more than 120 days had passed since the
commencement of the action and no procdetice on the defendant had been filed).
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Lindsay filed a report and reconendation (“First R&R”) reammending that the Court deny
Plaintiffs’ motion for damages. Plaintiffs timefiyjed objections (“First Objections”) to the First
R&R, objecting only to the extent that they we allowed an opportunity to submit additional
documents in support of the motion.

On January 8, 2013, the Court adopted thst R&R, denied Plaintiffs’ motion for
damages, but allowed Plaintiffs 30 daystdmit certain additional supporting evidence.
Pursuant to the Court’s January 8, 2013 Or&intiffs filed a supplemental motion for
damages on February 6, 2013, which wasrefeto Judge Lindsay for a report and
recommendation. On August 14, 2013, Judgmiay filed a report and recommendation
(“Second R&R”) recommending that this Codeny Plaintiffs’ supplemental motion for
damages. Plaintiffs timely filed objectio(iSecond Objections™o the Second R&R on
August 28, 2013. For the reasons set forth belosvStcond R&R is adopted in its entirety and
Plaintiffs’ supplemental motion for damages is denied.

I. Background
a. Procedural History

The facts and procedural hisgasf this action are set forth in detail in Judge Lindsay’s
First R&R and are repeated here as necessamptade context for tis decision. Plaintiff
Hosking worked as a loan officer for DefentaNew World Mortgage and New World Capital
from April 2006 to February 2007. (Hosking Deg€lB.) Hosking commenced this FLSA action
in May 2007 to recover overtime compensati (Docket Entry No. 1.) On March 27, 2008,
Hosking moved to amend his Complaint tiwd1) the individual fiicers of New World
Mortgage and New World Capital; (2) a New Yatiate law claim for failure to pay overtime
and minimum wages; and (3) a claim for failure to pay minimum wages under the FLSA.

(Docket Entry No. 43.) While the motion to amend the Complaint was pending, Hosking moved



for a default judgment against New World Mogga (Docket Entry No. 49.) On July 21, 2008,
the Honorable Arthur Spatt granted the motior a default judgment against New World
Mortgage. (Docket Entry No. 51.) Over sevaonths later, on March 9, 2009, Judge Spatt
granted Hosking’s motion to amend the Complaint, permitting Hosking to add the individual
Defendants and the additional FLSA and stateclaims. (Docket Entry No. 63.) The
Amended Complaint was filed on March 9, 2009. (Docket Entry No. 64.)

On October 5, 2009, Judge Spatt grantediitm’s motion for a default judgment
against Munteanu. (Docket Entry No. 83.) Judge Spatt subsequently granted Hosking’s motion
for conditional certification to proceed as dlective action on January 26, 2010. (Docket Entry
No. 97.) On September 7, 2012, Plaintiffs and Néarld Capital stipulatetb the entry of a
default judgment against New World CapitéDocket Entry No. 116.) This Court so ordered
the stipulation on September 18, 2012. (Docket Entry No. 117.)

b. Plaintiffs’ First Motion for Damages and Judge Lindsay’s First R&R

On November 19, 2012, Plaintiffs filed a nastifor damages, which the Court referred
to Judge Lindsay for a report and recomnegion. (Docket Entry No. 121; Order dated
Nov. 26, 2012.) Plaintiffs sought collective s$adamages against New World Mortgage, New
World Capital and Munteanu on their FLSA au@e and minimum wages claims. (Docket
Entry No. 121.)

Judge Lindsay issued the First R&R December 20, 2012, recommending that the
motion be denied, because based on the mgons, there was no basis for the damages
requested by Plaintiffs. (Docket Entry No. 12Bi(st R&R”).) Judge Lindsay noted Plaintiffs’
failure to address the timing tife three default judgmentsid(at 4-5.) Specifically, the default
judgment against New World Mortgage was entaletbst eight months before Plaintiffs filed

the Amended Complaint which added the minimuage claims, but Plaintiffs sought minimum



wage damages against New Worldiigage and did not explain whiyey were entitled to those
damages. Id. at 4.) Judge Lindsay further notdtat the motion for conditional class
certification was granted aftdre default judgments agairsith New World Mortgage and
Munteanu were entered, but Plaintiffs soughiective damages againdew World Mortgage
and Munteanu and “[P]laintiffs have failed tampide any support for their demand that they be
awarded collective class damages with resfmefitew World] Mortgge and Munteanu.”ld.

at 4-5.)

Judge Lindsay also found Plaintiffs’ dages calculation to be deficientid() She
observed that in FLSA cases where a plaintiff is deprived of the necessary employee records
required by the FLSA, such as by a defendant’s dtefaaurts permit the plaintiff to rely on their
recollection and estimates of the hours worked.) (Judge Lindsay found that consistent with
this practice, Plaintiffs estimated that thegch worked an average of 66 hours each wddk. (
at 6.) Judge Lindsay found, however, that Riti# estimate of the number of weeks worked
was deficient because Plaintiffs failed to sitsocumentary support for the figures used, in
particular dates of employment or thewher of weeks or months workedd.j In particular,
Judge Lindsay found that Plaintiffs’ claim trate Plaintiff “worked 70 hours a week, 52 weeks
a year, for two years straightpgly strains credibility.” Id. at 6—7.) Judge Lindsay concluded
that “without additional evidencéhe court cannot be ensureeérth is a basis for the damages
specified in the default judgment[].1d{ at 7 (citingTransatl. Marine Claims Agency, Inc. v.
Ace Shipping Corp109 F.3d 105, 111 (2d Cir. 1997).)

As to counsel’s application for attorneyses and costs, Judge Lindsay found it lacking
because “[P]laintiffs’ counsel . . . failed tolsnit any information addressing the reasonableness

of the hourly rate sought,” and failed to “providentemporaneous time records . ... Counsel



for [P]laintiffs simply attests that his hoursdrased on contemporaneous records and states the
type of costs expended, but no records have been submitted to the douet™8() Judge

Lindsay concluded that Plaiff8’ submission did “not providéhe basis for an award of

damages” and recommended that Pl#sitmotion for damages be deniedd.f

c. Plaintiffs’ Objections to the First R&R

On January 4, 2013, Plaintiffs timely filed olgjeas to the First R&R. (Docket Entry
No. 125.) In Plaintiffs’ FirsDbjections, Plaintiffs objecteahly “insofar as the Court’s
recommendation does not allow Plaintiffs . . stmit the additional information to provide the
Court with sufficient information to calculate the damages duel.) As to fees, Plaintiffs
stated that “Plaintiffs’ counsel is willing submit his contemporaaes time records for in
camera review.” Ifl.) Plaintiffs did not object to angortion of the First R&R.

By Order dated January 8, 2013, the Court agtbfite First R&R and denied Plaintiffs’
motion for damages. (Docket Entry No. 126.) Twmart noted that Plaiiffs did not object to
any specific portion of the First R&R and omgquested “an opportunity to submit additional
documents.” I.) The Court allowed Plaintiffs 3fays to submit additional supporting
evidence, namely: (1) the dates of employntérihe opt-in Plaintiffs, and (2) supporting
documentation regarding attorneys’ feelsl.)(

d. Plaintiffs’ Supplemental Motion for Damages

Pursuant to the Court’s January 8, 2013 Orkintiffs filed a supplemental motion for
damages on February 6, 2013, which wagrefkto Judge Lindsay for a report and
recommendation. (Docket Entry Nos. 126, 1271intiffs resubmitted the prior memorandum
of law and supporting documentation previously submitted in support of the first motion for
damages, along with (1) new declarations from tithe Plaintiffs with information regarding

their dates of employment and hours worlat (2) the consent-to-join the class forms



submitted by the opt-in Plaintiffs which formsiaded information concerning their dates of
employment. $eeDocket Entry No. 127 Exs. C and D.) Counsel submitted no
contemporaneous time recordssirpport of the requesitr attorneys’ fees, instead requesting
that counsel “be entitled taibmit their request for attorneys’ fees and costs at a later date,
[as] . . . Plaintiffs will continue to accrue attorneys’ fees and costs in order to enforce their
judgment.” (Docket Entry No. 127 at 1.)

e. Judge Lindsay’s Second R&R

On August 14, 2013, Judge Lindsay filed 8exond R&R recommending that the Court
deny Plaintiffs’ motion because the supporting papeemain deficient.” (Docket Entry No.
128 (“Second R&R”) at 1.) Judge Lindsay notkd limited additional information submitted by
Plaintiffs. (d. at 3.) Reiterating that under theatimstances, Plaintiffs may rely on
“representative data” and “recatkon,” Judge Lindsay observedattPlaintiffs’ estimate of
damages still failed to make an attempt to estinactual start dates or end dates within any
particular month, or address atiitpe-off that may have been taken by Plaintiffs, such as for
vacations or sick daysld( at 3—4) With regard to Pl&iffs’ minimum wage claim, Judge
Lindsay found that Plaintiffs’ failed to take intonsideration any amount that Plaintiffs received
in wages, instead “presum|ing] that the [Ritéfs were not paid a single dollar in minimum
wages,” despite an inconsistent@act provided by the declarationdd.(at 4.) Judge Lindsay
also found that Plaintiffs failet address the issudasad in the First R&R regarding the timing
of the default judgments as compared to the amendment of the complaint and class certification.
(Id. at 5.) Judge Lindsay noted that Plaintiided to submit supporting documentation for their
request for fees, after requesting and beigigd the opportunity tdo so, and recommended

that the request to submit documentatioa kiter time be denied as untimelyd. @t 6.)



f.  Plaintiffs’ Objections to the Second R&R

Plaintiffs timely filed objections to thSecond R&R on August 28, 2013. (Docket Entry
No. 130.) In Plaintiffs’ Second Objections thegae that Judge Lindsay’s analysis of Plaintiffs’
damages submissions “requires too muchd: gt 13.) Plaintiffs alsargue, without citing to
any legal authority, that NeWorld Mortgage and Muntea should not be excused from
damages despite the entry of the default juelgnagainst them prior to the filing of the
Amended Complaint and class certificatioid. &t 18.) As to the Amended Complaint, filed
March 9, 2009, almost eight months after RIfsnhad already obtained a default judgment
against New World Mortgage, Pidiffs contend that New WatlMortgage was active in the
case in March 2008 when Plaintiffs moved tceachand thus New World Mortgage had notice,
and the Amended Complaint, which was seroedNew World Mortgage, arises from the same
facts as the original Complaint and relates badkéadate of the original Complaint. (Docket
Entry No. 130 at 17.) Plaintiffs gme that “due process and faisseconcerns . . . are simply of
no moment here.”ld.) As to class certification, Plaiffs argue that “Defendants knew from
the day the original Contgant was filed that the case wastgibrought as a collective action[,]
[and] . . . . [rlequiring Plaintiffs to amend thelbmplaint and serve it each time a new opt-in
sought to join the case is clearly contrary tim@ress’ intent in allowing FLSA cases to proceed
as collective actions.”Iq.) Finally, Plaintiffs ague that Judge Lindsay erred when denying fees
and costs because the “[tlhe FLSA provided th an action for unpaid minimum wage or
overtime wages, ‘[t]he court . shall, in addition to any judgment awarded to the plaintiff or
plaintiffs, allow a reasonable atteys’ fee . . . and costs.”1d at 18 (quoting 29 U.S.C.

§ 216(b).)



[I. Discussion
a. Standard of Review

A district court reviewing anagistrate judge’s recommendeding “may accept, reject,
or modify, in whole or in part, the findings commendations made by the magistrate judge.”
28 U.S.C. § 636(b)(1)(C)When a party submits a timely objection to a report and
recommendation, the district court reviews theggaf the report and recommendation to which
the party objected underde novostandard of reviewld.; see also Larocco v. Jacksadwo. 10-
CV-1651, 2010 WL 5068006, at {Z£.D.N.Y. Dec. 6, 2010)The district court may adopt those
portions of the recommended ruling to whichtimeely objections have been made, provided no
clear error is apparent from the facelwé record. 28 U.S.C. 8§ 636(b)(1)(Gge also Larocco
2010 WL 5068006, at *2.

b. Plaintiffs Cannot Challenge the First R&R

Plaintiffs did not object to any portioof Judge Lindsay’s First R&R.SgeDocket Entry
No. 125.) Plaintiffs did not object to Judge Lindsay’s statemeapplicable law or analysis of
Plaintiff's submissions — Plaintiffsnly requested the opportunity to submit additional
information. (d.) “Failure to object to a magistraiedge’s report and recommendation within
the prescribed time limit ‘may operate as a waofeany further judiciateview of the decision,
as long as the parties receivean notice of the comguences of their ilare to object.” Sepe v.
N.Y.S. Ins. Fundi66 F. App’x 49, 50 (2d Cir. 2012) (quotikipited States v. Male Juvenile
121 F.3d 34, 38 (2d Cir. 1997pee alsoNagner & Wagner, LLP v. Atkinson, Haskins, Nellis,
Brittingham, Gladd & Carwile, P.C596 F.3d 84, 92 (2d Cir. 2010)JA&] party waives appellate
review of a decision in a magistrate judge’s Repad Recommendation if the party fails to file
timely objections designating therpaular issue.”). After Plautiffs failed to object to any

portion of the First R&R, it waadopted in its entirety.SeeDocket Entry No. 126.) At no time



did Plaintiff move for reconsideration. “Thenlaf the case doctrine counsels a court against
revisiting its prior rulings in subsequent stagéthe same case absent cogent and compelling
reasons such as an interveningrge of controlling law, the avalddity of new evidence, or the
need to correct a clear errormrevent manifest injustice.Jackson v. New York State-

F.3d ---, ---, 2013 WL 3305765, at *3 (2d Ciuly 2, 2013) (citation and internal quotation
marks omitted)see also Ali v. Mukase$29 F.3d 478, 490 (2d Cir. 2008) (same). Plaintiffs
have provided no compelling reason for @@urt to revisit its prior rulings.

Following the adoption of the First R&R, Riaif was granted the opportunity to submit
additional evidentiary support — not to reopen the First R&eeDocket Entry No. 126.)
Judge Lindsay’s First R&R identified the specifroblems with Plaintiffs’ application for
damages, but Plaintiffs failed tddress most of the deficiencies.

c. Plaintiffs’ Motion for Damages is Deficient

In Plaintiffs’ supplemental motion for dages, although Plaintiffs provided unredacted
copies of the opt-in forms which substantiatesl dpproximate start and end dates used for the
opt-in Plaintiffs, Plaintiffs did not address the issues raisetlidge Lindsay about their estimate
of the number of weeks worked, unaccounted-for time-off anddgieaid wages. “[T]he court
must ensure that there is a basis for the dasapecified in a defligudgment . . . .”Finkel v.
Universal Elec. Corp.No. 12-CV-2154, 2013 WL 4522594, at *9 (E.D.N.Y. Aug. 27, 2013)
(adopting report and recommendation) (collecting caa#fg), 873 F.2d 38 (2d Cir. 1989)). The
Court finds that Plaintiffs have failed to demoage that they in fact performed the work for
which they claim they were not compensated.

In addition, Plaintiffs provided no legal thority to support the requested class and
minimum wage damages against Defendants Wesld Mortgage and Munteanu where (1) the

default judgment against New World Mortgagesveatered almost eightonths prior to the



addition of the minimum wage claim in the Anded Complaint, and (2) the default judgments
against both New World Mortgage and Munteanuenentered prior to the grant of conditional
class certification and the additi of the opt-in Plaintiffs.

i.  Plaintiffs are Not Entitled to Minimum Wage Damages Against New
World Mortgage

The Second Circuit has cautioned that “Radéc) provides that ‘[a] default judgment
must not differ in kind from, or exceed in amount, what is demanded in the pleadiGgy.&f
New York v. Mickalis Pawn Shop, L1645 F.3d 114, 129 (2d Cir. 2011) (alteration in original)
(quoting Fed. R. CivP. 54(c) and citingilge v. Merz510 F.3d 157, 161 (2d Cir. 2007)). The
Second Circuit has explained that:

[T]he defending party should be alitedecide on the basis of the

relief requested in the originglleading whether to expend the

time, effort, and money necessary to defend the action. It would

be fundamentally unfair to have the complaint lead defendant to

believe that only a certain ty@ad dimension of relief was being

sought and then, should defendattempt to limit the scope and

size of the potential judgmeriy not appearing or otherwise

defaulting, allow the court to giva different type of relief or a

larger damage award.
Silge 510 F.3d at 159 (quoting 10 Charles Alan gkitj Arthur R. Miller, & Mary Kay Kane,
Federal Practice and Procedurg 2663 (1998))see also Keefe, Bruyette & Woods, Inc. v. Atl.
S. Capital Grp.No. 11-CV-00810, 2012 WL 2551966, at(S.D.N.Y. June 27, 2012) (“Since
prejudgment interest, costs and disbursemeffer @i kind and exceed in amount what is
demanded in the complaint, they contravenkeRd(c)’'s express language, and, consequently,
are not warranted.”Guanghong Int’l (HK) Ltd. v. Ultimate Fin. Solutions L ”o. 11-CV-
4019, 2012 WL 1228085, at *4 (S.D.N.Y. Mar. 26, 20¢B]ecause the damages sought at the

inquest stage differ in kind frothose sought in the complaint, they are not warranted . . . ."),

report and recommendation adoptédtb. 11-CV-4019, 2012 WL 2402902 (S.D.N.Y. June 26,

10



2012);Finkel v. Triple A Grp., In¢.708 F. Supp. 2d 277, 282-83 (E.D.N.Y. 2010) (adopting
report and recommendation) (“By requestingiast and liquidated damages on late-paid
contributions in his motion for default judgmeplaintiff now seeks a pigment ‘different in
kind’ than that demanded in his complaint in vima of Rule 54(c). Plaiiff ‘could easily have
drafted a complaint that included a distinctii for [interest and liquidated damages on late-
paid contributions] in the demand clause. dpgration of Rule 54(c), his failure to do so,
intentional or not, ran the rigkat his damages would be lindtén the event of default.’
Accordingly, | recommend that defendants derfd not liable for these damages.” (citations
omitted));Silge 510 F.3d at 160 (“By limiting damages to what is specified in the ‘demand for
judgment,’ the rule ensures that a defendant iwltonsidering defauttan look at the damages
clause, satisfy himself that he is willinggoffer judgment in that amount, and then default
without the need tbire a lawyer.”)

Here, the original Complaint against New kdoViortgage asserted a FLSA claim for
overtime only. $eeDocket Entry No. 1.) Hosking add¢he FLSA minimum wage claim only
after obtaining a default judgmengainst New World Mortgage. Rule 54 “permits neither
increases ‘inkind . . . or. .. amount’ from the figure specifiein the demand for judgment.”
Silge 510 F.3d at 160 (quoting Fed. R. Civ. P. 54(d)his issue was ised without objection
by Judge Lindsay in the First R&R and in Pldfat Second Objections they failed either to
provide legal authority in support of theigueest for an award of minimum wage damages
against New World Mortgage or &aljust their calculation of damages to account for the timing
of the default judgments.

Plaintiffs’ argument that the Court@hld award minimum wage damages because

Defendants had sufficient notice of the FLSAimium wage claim from the motion to amend

11



the Complaint and service of the subsequent Amended Complaint is without merit. (Docket
Entry No. 130 at 17.) Plaintiffs moved to amehe Complaint to add the FLSA minimum wage
claim after obtaining a default judgment againstviN&/orld Mortgage, and after New World
Mortgage’s counsel was pritted to withdraw. $eeDocket Entry Nos. 12, 43, 44.) Nearly one
year after the motion to amend the Complaint filad, and more than onaad-a-half years after
the default judgment was entered, the motioant@nd was granted and the Amended Complaint
was filed and served dvwew World Mortgage. SeeDocket Entry Nos. 43, 63, 72.) 8ilgethe
Second Circuit specifically statéldat “[w]hile notice is one athe policy objectives underlying
Rule 54(c), notice alone is insufficient to satisfy the rugifge 510 F.3d at 161. “The timing
and method of such noticeg(, that it comebeforethe decision to default and be evident from
the face of the complaint) are hatritical to the analysis.1d. The Second Circuit further stated
that notice that occurs “after the entry of default may . . . seem[] to come too late in the day
for defendants to undo the consequences of thierr gecision to default, greatly limiting its
practical value.”ld. at 161-62. Any notice dhe FLSA minimum wage claim provided to New
World Mortgage as a result of the motioratnend the Complaint and subsequent filing and
service of the Amended Complaint occuredtér New World Mortgage’s dault. Plaintiffs

have offered no legal authority to supportaavard of FLSA minimunwage damages against
New World Mortgage under theseaimstances. The Court finds tlaintiffs are not entitled

to damages for the later-added minimungevalaim against New World Mortgage.

ii. Plaintiffs are Not Entitled to Collective Class Damages Against New
World Mortgage and Munteanu

Plaintiffs also seek collective classages against both New World Mortgage and
Munteanu, despite the fact that the defawdigiments were enteregjainst both Defendants

before conditional class certificati was granted and the opt-in Pldfetwere added. This issue

12



was raised without objection by Judge Lindsathe First R&R and in Plaintiffs’ Second
Objections they failed to either provide legal authority to support their request for an award of
collective class damages against New Worldtigege and Munteanu tw adjust their

calculation of damages. Plaintiffs argue th2¢fendants knew from the day the original
Complaint was filed that the case was beimgught as a collective ion,” and “[r]lequiring
Plaintiffs to amend their complaint and servedth time a new opt-in sougbtjoin the case is
clearly contrary to Congress’ intent in allowiRgSA cases to proceed as collective actions.”
(Docket Entry No. 130 at 17.)

Courts in this Circuit have declinedapply default judgmenigranted to individual
plaintiffs prior to class certificain and the addition of opt-in pldifis to later-added plaintiffs.
See Rodriguez v. Antun@84 F. Supp. 2d 114, 133 (E.D.N.Y. 2011) (adopting report and
recommendation) (on a motion for default judgrhand class certification, granting default
judgment in favor of the named plaintiffs, Burtding that “a default judgment [was] not
warranted as to any potential opt-in plaintiffs who may subséigumnsent to become a party
to this action” as defendants must héae opportunity to respond” to their claim§)ortes v.
Astoria NY Holdings LLCNo. 11-CV-3062, 2011 WL 5964598,*&n.5 (E.D.N.Y. Oct. 24,
2011) (“After the time for opting in has expired, piEif shall amend his complaint to include all
individuals who have consentaaljoining the FLSA action and the amended complaint shall be
served upon the defendants.” (citiRgdriguez 784 F. Supp. 2d at 133%ee also Troncone v.
Velahos No. 10-CV-2961, 2011 WL 3236219, at *8 n.8 (RINJuly 28, 2011) (finding on a
motion for class certification ardkfault judgment “on behalf @plaintiff] and other members of
the proposed FLSA collective actiotifat the court could grantghtiff a “default judgment as

to her individual FLSA claim while simultaneously granting [p]laintiff conditional certification
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of the proposed class,” however, because thiafdf sought “to vindicate the rights of all
members of the collective actiatong with her own individuaights,” “rather than severing
[p]laintiff from the proposed class” the court “diee[d] to grant [p]laintiff default judgment as
to her individual claimat this juncture”)reconsidered on other groundso. 10-CV-2961, 2012
WL 3018061 (D.N.J. July 23, 2012). The Court fincs fRlaintiffs are not entitled to damages
against New World Mortgage or Munteafor any of the class members.
iii. Attorneys’ Fees

Plaintiffs failed to provide contemporanedirse records in suppodf their application
for attorneys’ fees. To obtain an awardatibrneys’ fees, a gintiff must provide
contemporaneous time recordSee Scott v. City of New Yp#843 F.3d 56, 58-59 (2d. Cir.
2011);Pilitz v. Inc. Vill. of FreeportNo. 07-CV-4078, 2011 WL 5825138, at *4 (E.D.N.Y.
Nov. 17, 2011) (“The burden is on the party seekitigrney’s fees to submit sufficient evidence
to support the hours worked and the rates claimed Accordingly, theparty seeking an award
of attorney’s fees nsi support its application by providimgntemporaneous time records that
detail ‘for each attorney, tigate, the hours expended, and theireaof the work done.™ (citing
Hensley v. Eckerhard61 U.S. 424, 453 (1983) afutho v. Koam Med. Servs. P,624 F. Supp.
2d 202, 209 (E.D.N.Y. 2007) and quotiNgY. Ass’n for Retarded Children, Inc. v. Cargyl
F.2d 1136, 48 (2d Cir. 1983))). Plaintiffs failexdsubmit any records although they requested
the opportunity to do so and wegeven additional time by thed@irt to submit these records.
(Docket Entry Nos. 125, 126.) Plaintiffs’ requesttthey be allowed tsubmit their application
for attorneys’ fees at a later dasedenied as untimely.

iv. Costs

Plaintiffs have failed to subtmntiate their appletion for over $8,000 in costs. The law is

clear that “[t]he fee applicant bears the burden of adequately documenting and itemizing the
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costs requested.Spence v. EllisNo. 07-CV-5249, 2012 WL 7660124, at *8 (E.D.N.Y. Dec. 19,
2012) (quoting?ennacchio v. Powerdo. 05-CV-985, 2011 WL 2945825, at *2 (E.D.N.Y.
July 21, 2011)))report and recommendation adoptétb. 07-CV-5249, 2013 WL 867533
(E.D.N.Y. Mar. 7, 2013)Telebrands Corp. v. HM Imp. USA Carplo. 09-CV-3492, 2012 WL
3930405, at *14 (E.D.N.Y. July 26, 2012) (sameport and recommendation adopté¢b. 09-
CV-3492, 2012 WL 3957188 (E.D.N.Y. Sept. 10, 20EBnnacchip2011 WL 2945825, at *2
(same)see also Li Ping Fu v. Pop Art Int’l IndNo. 10-CV-8562, 2011 WL 4552436, at *5
(S.D.N.Y. Sept. 19, 2011) (cssas to which “plaintiff has not provided supporting
documentation” are “not recoverablef¢port and recommendation adegitin relevant part
No. 10-CV-8562, 2011 WL 6092309 (S.D.N.Y. Dec. 7, 20Kingvision Pay-Per-View, Ltd. v.
Castillo Rest. Corp.No. 06-CV-00617, 2007 WL 841804, at *7 (E.D.N.Y. Jan. 16, 2007)
(recommending denial of plaintiff's request for costs where plaintiff “submitted no documentary
evidence in support of its request for $150 in costsfort and recommendation adoptédb.
06-CV-00617, slip. op. at 1 (E.D.N.Y. Mar. 16, 200PJaintiffs requested a total amount of
$8,799.54 and listed the types of costs as filewsf process fees, postage, legal research,
transportation, meals, and ttesuance of notice throughthird-party administrator. (Langeland
Decl.  5.) Plaintiffs mde no effort to document @emize the costs incurred.

Plaintiffs have not demonstrated that theyemtitled to the damages, attorneys’ fees or
costs requested in their motipending before this Court.

l1l. Conclusion

Having considered Magistrate Judge Liagls Second R&R and the accompanying

15



objections, the Court adopts the Second R&R ieritiirety. Plaintiffs’ motion for damages,

attorneys’ fees and costs isntled. The Clerk of Court is @icted to close this case.

SO ORDERED:

S/ MKB
MARGO K. BRODIE
United States District Judge

Dated: September 12, 2013
Brooklyn, New York
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