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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK
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BEACH CO., INC., 16 BATHING BEACH
CO., INC,,

Plaintiffs MEMORANDUM AND ORDER
07-CV-3497 (DRH) (AKT)
V.

TOWN OF SOUTHAMPTON,
SOUTHAMPTON TOWN BOARD,
STEPHEN A. FRANO, THE HONORABLE
JUSTICES of the SOUTHAMPTON TOWN
JUSTICE COURT and DOES 1-5,

Defendants.
APPEARANCES:

For the Plaintiffs:

Patricia Weiss, EsQq.

Sag Harbor Shopping Cove
78 Main Street, Suite 14
P.O. Box 751

Sag Harbor, NY 11963-0019

For the Defendants Town of Southampton,
Southampton Town Board, and Stephen A. Frano:
Nixon Peabody LLP
50 Jericho Quadrangle, Suite 300
Jericho, NY 11753
By: Michael Stewart Cohen, Esqg.

Michelle Yuen, Esq.
HURLEY, Senior District Judge:

Plaintiffs Donald MacPherson (“MabErson”), 10 Bathing Beach Co., Inc. (*10

Bathing”) and 16 Bathing Beach Co., Inc. (“16tRag”) (collectively, “Raintiffs”) filed the

present action against the ToahSouthampton (the “Town”fouthampton Town Board (the

“Board”), Stephen A. Frano (“Frano”), and thestices of the Southampton Town Justice Court
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(the “Justices”) challenging the Town’s promulga and enforcement of its rental ordinances.

The Town, Board and Frano (cadtesely, the “Town Defendants”) move to dismiss the First

Amended Complaint (“Amended Complaint”), puant to Federal Rule of Civil Procedure

(“Rule”) 12(b)(6), insofar as the pleading assetaims against them. For the reasons stated

below, the Town Defendants’ motion to dissiis granted in part and denied in part.
BACKGROUND

The following summary of facts is takéom the Amended Complaint. Plaintiffs
each own residential propertytime Town, where MacPherson is a part-time resident. (First Am.
Compl. 11 4-6.) The two properties in quastare 10 Bathing Beach Road and 16 Bathing
Beach Road. (Id. 1 20, 22.)

Frano, a Town Code Enforcement O#fi, visually inspected and otherwise
researched the properties in question in June 2087 20-23.) Franooncluded that the
properties were in violation of several Tosrdinances due to: (1) occupancy by renters
without a permit, (2) lack of certificates of@ipancy, and (3) improper gates on the properties’
pool enclosuresld. 11 21, 23.) On June 17, 2007, Franom®ato three complaints against
MacPherson for the violations relating to the properti&) (Thereafter, on August 1, 2007,
Justice Barbara L. Wilson issued a criminahswons against MacPherson for each of the houses
“directing that MacPHERSON appear in person betbis Court for arraignment.” (First Am.
Compl. T 24.) The summons further stated that an arrest warrantiggugdf he failed to

appear. Id.) Plaintiffs allege, upon information abelief, that the criminal summonses were

1 The Justices filed a motion to dismiss the First Amended Complaint which was granted by this Court’s
Memorandum and Order dated September 30, 2009.
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mailed to MacPherson by the Justice Courtslclbut never personally served upon hital. §
25.) MacPherson had not been provided notidaetlleged violations nor an opportunity to
cure them prior to being servedth the criminal summonsesId({ 26.)

Plaintiffs further allege, upon infoation and belief, that “JUSTICE WILSON
may not have personally reviewtte complaints for legal sufficiency prior to issuance of a
criminal summons because JUSH®@/ILSON may have allowed a court clerk to use her ‘name
stamp’ on the criminal summons, notwithstandimg strictures of the Fourth Amendmentld.
124)

Plaintiffs filed the instant action gkugust 22, 2007, asserting claims against the
Town Defendants under 42 U.S.C. § 1983 premised upon the alleged unconstitutionality of the
Town'’s rental laws, as well as for common law imiéfication for Plaintiffs’ legal expenses. At
that time, Plaintiffs alleged that MacPherson expeétd be arraigned later that day for violations
of § 330-71A of the Town Code, which provideattho dwelling shall beazupied as a seasonal
rental unless the Town hassued a seasonal rental permit.

On October 6, 2007, Plaintiffs filedeatAmended Complaint. This amended
pleading alleges that MacPherson was arraigmethe six chargeshfiee per property) on
August 22, 2007.14. 1 27.) Plaintiffs allege that § 330-71A “is unconstitutional on its face and
as applied and therefore nonetludé Plaintiffs should be admatratively required to follow it,

nor judicially punished for failure to do so.” (First Am. Compl.  28.)

2The Town'’s seasonal rental law, Southampton Town Code, Chapter 330, Article XIV (“Otch&eas
Rental Law”), upon which the charges against MacRinease based, was repeatador about the end of
September 2007, and on August 28, 2007, the Town passed Local Law of 2007, creating a new Chapter 270 (“New
Rental Properties Law”) of éhSouthampton Town Code which became @ffeas of January 1, 2008. (First Am.
Compl. 12(a), (b); First Am. Compl, Ex. 2.)
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The Amended Complaint asserts eight caudeaction. Count | alleges violations
of Plaintiffs’ Fourth and Fourteenth Amendmeights stemming from Plaintiffs’ allegations
that: (1) MacPherson “is being seizeylvirtue of [being] subject tdbeing arrested[,’] as stated
in the ‘criminal summonses’ ’Ild. § 76); and (2) “[ujder the TOWN's rental permit laws,
Plaintiffs are being required ttave their properties unreasbha‘'searched’ and inspected by
government employees in order to rent theralse given an uncongitional alternative”igl.
78). Count | also contains an allegation Tloevn Defendants “engaged in the malicious abuse
of criminal process” by:

[llnten[ding] to do harm to MacPHERSONMithout excuse ojustification],
and] conspir[ing] to use (and did use)@ilsuch process in a perverted way to
obtain a collateral objective — to ezavor to cause MacPHERSON to have to
spend money to defend frivolous comptaibhy FRANO, so that FRANO could
feel self-important and increase lm&n income, at the expense of causing a
diminution in MacPHERSON'’s persdrend professional reputation.

(Id. 19 79, 82.)

Count Il seeks damages for the Town Defmnts’ alleged violation of Plaintiffs’
First Amendment right “to rent éir properties without having to publicly reveal and provide all
of the information requested” on the Tow®#d Seasonal Rentahw and New Rental
Properties Law applicationd( { 85), and in retaliation agairfaintiffs “by having a policy that
withholds permits from lessor-owners who do cminplete permit applications with information
to which the TOWN is not constitutionalgntitled to have in the first place.1d( Y 86.)
Plaintiffs also claim that the Old Seasonal Réhtiw and New Rent&roperties Law “operatel]

as a prior restraint of Plaintiffs’ protedteight of speech by remaining silent.Id .j
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Count Il seeks damages based upon thenlbefendants’ alleged violation of
Plaintiffs’ Fifth and Fourteenth Amendment righSpecifically, Plaintiffs allege that the Town
Defendants “violated Plaintiffs’ rights to bopinocedural and substantive due process, in
connection with renting their re@nces, the procedure for the msce of rental permits and the
right to a curative period iwhich to address and remedy anygegved violation of the State’s
or TOWN'’s pool enclosure laws.(First. Am. Compl. 1 91.) Adtionally, Plaintiffs allege that
they “have been treated differently from othersp@s who are similarly situated in numerous
respects” and that “FRANO h&argeted MacPHERSON in panlar because MacPHERSON
frequently rented out his relntial properties to those inttluals who FRANO has unlawfully
discriminated against in violation dfe Equal Protection Clause.ld({ 92.)

Count IV alleges that the Town and To®aoard violated Plaitiffs’ Fourth, Fifth
and Fourteenth Amendment rights by “fail[ing]Jdonstitutionally fulfill their investigative and
administrative duties to provide accuseds sagPlaintiff MacPHERSON with fair trials by
obtaining full and complete information frometif OWN'’s code enforcement officers.ld({

98.) Plaintiffs claim that the Town’s attornegst as the Town’s prosecutors, and are unable to
independently evaluate evidence or analyzdaive and have gone unsupervised by the Suffolk
County District Attorney. Ifl. § 97.) Additionally, MacPherson alleges that “he was deliberately
deprived of notice and fair hearings.ld.( 99.)

Count V alleges that the Town and To®oard violated Plaitiffs’ Fourth, Fifth
and Fourteenth Amendment rights by failing(to: “train and supervise their governmental
employees not to violate civilghts of Plaintiffs and persoms Plaintiffs’ situation” {d. § 106);

(2) “adequately train code enforcement officers [and others] how to gather evidence and pass it
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along to the prosecutors to be azald at a time that is sufficiéy prior to any arraignment and
any criminal summons being issued” (First. AGompl. § 107); (3) “supeise their employees

to ensure that they were implementing thaining that thewere provided”i@. 1 108); (4)

ensure that attorneys who were “appointed and deputized to act on the [Suffolk County District
Attorney’s] behalf and on behalf of The Peopteéhe State of New Yi&” received adequate
training from the Suffolk County District Attorneiyd( § 110); and (5) teach Town employees to
“provide advance[d] notice arapportunities to take remedial et prior to charging property
owners with violations of the New York Sgat/niform Fire Prevention and Building Code” and
“to know that ‘season rental permit’ laws..and the new Rental Permit Law . . . cannot be
written or enforced in [an unconstitutional] manned. {] 113). Plaintiffs &o claim that “[t]he
little training that has been pralad is woefully inadequate.ld( 1 112.)

In Count VI, MacPherson seeks comntaww indemnification for his legal costs
and expenses “incurred in connection withlagal defense of any stice Court criminal
prosecution under the theory oframon law indemnification.” I¢l.  126.)

In Count VII, Plaintiffs seek declations that: (1) “the TOWN’s promulgated
‘seasonal rental law’ is unconstitbnal on its face and as written, and as being applied, . . . and
because the entire law is inextricably intertwin€tapter 330, Article X1V, must all be declared
unconstitutional and unenforceable” (First. Abmampl. 1 129); (2) “the TOWN'’s recently
promulgated new ‘Rental Law’ is unconstitutional on its face and as written, . . . and because the
entire law is inextricably intertwined, Chapter 270 (Rental Properties) must all be declared
unconstitutional and unenforceablé&d.(f 130); (3) “the Town’s ‘copy cat’ local ordinances

which adopt the State’s Fire Prevention andddug Codes without providing notice and an
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opportunity to remedy are unconstitutal [facially] and as appliedid. { 131); (4) the Town’s
“current plan of prosecution ofafations of its local laws by itswn TOWN's attorneys violates
the Due Process rights of criminal defendants becaus so fraught witltonflicts as to be
fundamentally unfair and unconstitutionaid.(Y 132); (5) “any prosetion of a criminal

violation before the JUSTICES by any attormgyo has not been pre-designated by the Attorney
General of Suffolk County District Attorney [$i8pota and filed an oath in the County Clerk’s
records is a violation of Due Processl. (| 133); (6) enforcement of the Town’s Old Seasonal
Rental Law was unconstitutionadi( § 135); and (7) “it wouldbe unconstitutional for the
JUSTICES to enforce or adjudicate caseaight under the TOWN'’s new Rental Law because
that law is unconstitutiona(First. Am. Compl. 7 136}

Similarly, Count VIII seeks injunctiveelief: (1) “requiring that Defendants
provide training to all of its code and law erdement officers, including prosecutors, to teach
them the constitutionally adequate proceduraimection with enforcement of the alleged
pool fencing and pool gatnclosure violations’id. { 138); (2) preventinthe enforcement of
the Town’s Old Seasonal Rental Law until its ddngonality has been determined by the Court
(id. 1 139); (3) preventing enforcemt of the Town’s New Rental Properties Law, as well as
adjudication of any cases brought pursuarsiaime, until its constitutionality has been

determined by the Courd( T 140); (4) preventing “the TOW8Imanner of issuing criminal

3 Plaintiffs’ causes of action seegindeclaratory and injunctive relief$ed upon the Justices’ practice of
using of name stamps were dismissed on September 30, 2009. Similarly, Plaintiffs’ causes of aatipn seeki
declaratory and injunctive relief regard the criminal adjudication of MacPherson’s state case by Justice Wilson
were dismissed on September 30, 2009. However, siadedbrt did not address thepappriateness adeclaratory
and injunctive relief regarding the enforcement of the Tewental laws (both the @ISeasonal Rental Law and
New Rental Properties Law) as against those other than Plaintiffs, it will do so at this time.
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summonses for alleged violations of the ‘copy lkal ordinances” util its constitutionality
has been adjudicated (] 141); and (5) “requiring Defendants to submit to . . . monitoring by
the New York State Attorney General['s] Officatl({ 143).

For the reasons indicated below, the Tdafendants’ motion is granted in part
and denied in part.

DISCUSSION
Motion to Dismiss: Legal Standards

Rule 8(a) provides that a pleading slealhtain “a short and @in statement of the
claim showing that the pleader is entitled to félié-ed. R. Civ. P. 8(a)(2). The Supreme Court
has recently clarified the pleiad standard applicable in @wating a motion to dismiss under
Rule 12(b)(6).

First,in Bell Atl. Corp. v. Twomb|y550 U.S. 544 (2007), the Court disavowed the
well-known statement i€onley v. Gibson355 U.S. 41, 45-46 (1957) that “a complaint should
not be dismissed for failure to state a claintess it appears beyond doubt that the plaintiff can
prove no set of facts in support of his claim whiabuld entitle him to relief.” 550 U.S. at 562.
Instead, to survive a motion to dismiss unti@ombly a plaintiff must Bege “only enough facts
to state a claim to relief that is plausible on its fadd.”at 570.

While a complaint attacked by a Rule 12(b)(6) motion to dismiss

does not need detailed factual gli&ons, a plaintiff's obligation to

provide the grounds of his entitlentea relief requires more than

labels and conclusions, and a formulaic recitation of the elements

of a cause of action will not dd-actual allegations must be

enough to raise a right to relidi@e the speculative level, on the

assumption that all the allegationglire complaint are true (even if
doubtful in fact).
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Id. at 555 (citations and internal quotation marks omitted).

Morerecently,in Ashcroft v. Igbgl556 U.S. 662 (2009), the Supreme Court
provided further guidance, setting forth a twoipged approach for casrdeciding a motion to
dismiss. First, a court should “begin by idéntig pleadings that, because they are no more
than conclusions, are not entitledthe assumption of truth.ld. at 679. “While legal
conclusions can provide the framework of anptaint, they must be supported by factual
allegations.”ld. Thus, “[tlhreadbare recitals of theemlents of a cause of action, supported by
mere conclusory statements, do not suffidel.”"at 678 (citingTwombly 550 U.S. at 555)).

Second, “[w]hen there are well-pleadedthial allegations, a court should assume
their veracity and then determindether they plausibly give rige an entitlement to relief.1d.
at 679. The Court definedaulsibility as follows:

A claim has facial plausibility when the plaintiff pleads factual

content that allows the court doaw the reasonable inference that

the defendant is liable for the misconduct alleged. The plausibility

standard is not akin to a “probéty requirement,” but it asks for

more than a sheer possibility tleatlefendant has acted unlawfully.

Where a complaint pleads facts thae “merely consistent with” a

defendant’s liability, it “stopsteort of the line between possibility

and plausibility of ‘entitlement to relief.”

Id. at 678 (quotingwombly 550 U.S. at 556-57) (internal citations omitted).

In deciding a motion to dismiss pursuanRiae 12(b)(6), a court must look to the
allegations on the face of the complaint, but map abnsider “[dJocuments that are attached to
the complaint or incorporated in it by referenc®6th v. Jenning€89 F.3d 499, 509 (2d Cir.
2007). See alsdsillingham v. GEICO Diregt2008 WL 189671, at *2 (E.D.N.Y. Jan. 18, 2008)

(noting that a court considerirgmotion to dismiss “must limit itself to the facts stated in the
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complaint, documents attached to the complasnexhibits, and documents incorporated by
reference in the complaint”) (citaticand internal quotation marks omitted).

. Plaintiffs Have Failed to Sufficiently Mege a Fourth Amendment Seizure or
Malicious Prosecution Claim (Count I)

Plaintiffs claim that MacPherson waszssl because he was “subject to ‘being
arrested|,’] as stated in the ‘criminal summonsegFirst Am. Compl. § 76). However, the
Town Defendants assert that Plaintiffs’ clainosld be dismissed because “the mere service of a
criminal summons on a defendant and his/her subsequent arraignment [does not] constitute a
‘seizure’ under the Fourth Amen@mt.” (Defs.” Mem. at 2.) The Town Defendants also argue
that the Amended Complaint lacks any allegation that, after his arraignment, MacPherson was
ordered or otherwise required to remain witthia state or that hisavel was restricted.ld. at
3-4.)

The Second Circuit, iBwartz v. Insogna/04 F.3d 105 (2d Cir. 2013), recently
addressed the issues of pre podt-arraignment seizures. Theut recited its previous holding
in the casdurg v. Gosselin591 F.3d 95 (2d Cir. 2010), that “tlesuance of a prarraignment,
non-felony summons requiring a laourt appearance, withoutrther restrictions, does not
constitute a Fourth Amendment seizur&wartz 704 F.3d at 112 (quotirgurg, 591 F.3d at 98)
(internal quotation marks omittedyee also Orakwue v. City of New Y,d2R13 WL 5407211, at
*13 (E.D.N.Y. Sept. 25, 2013). However, the CourBimartzfound a post-arraignment seizure
under the facts of that casewhich the “plaintiff . . . was mguired to appear in court in
connection with criminal proceedingsSwartz 704 F.3d at 11%ee also Kennedy v. City of

New York2013 WL 3490351, at *5 (E.D.NM. July 10, 2013) (applyin§wartzprecedent and
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stating “that a post-arraignment obligatiorattswer criminal charges and several court
appearances are a sufficient deprivation of libertffius, “a post-arraignment defendant who is
obligated to appear in court @onnection with [criminal] chges whenever his attendance [iJs
required suffers a Fourth Amendnt deprivation of liberty.”"Swartz 704 F.3d at 112

(alterations in original) (citations and intafrquotation marks omitted). In sum, while the

issuance of a pre-arraignment, non-felony sumntizaitsmerely requires later court appearance
does not constitute a Fourth Amendment seizuraeiipgirement that a plaintiff appear in court,
post-arraignment, in connection with criminal proceedings, does constitute a Fourth Amendment
seizure.

Here, Plaintiffs’ Fourth Amendmentadin is dismissed because Plaintiffs have
failed to allege either a pre or post-arraignnsaizure. Plaintiffs’ claim that MacPherson was
merely issued a criminal summons requiring hespnce in court does not constitute a Fourth
Amendment pre-arraignment seizure. In additflajntiffs’ Amended Complaint is bereft of
allegations that MacPherson was required to agpeaourt after his arignment or that he did
in fact appear in court after his arraigembas a result of the criminal chargdherefore,
Plaintiffs have similarly faild to allege a post-arraignment Fourth Amendment seizure.

Moreover, to the extent that Plaffg are asserting a claim for malicious
prosecution, that claim also fallecause Plaintiffs have notoperly alleged a post-arraignment
seizure, as discussedpra See idat 112 (stating that in orderrfa malicious prosecution claim
“to be actionable under section 1983|[,] themnust be a post-arraignment seizurggnnedy
2013 WL 3490351, at *5 (“The plaifftmust also be subject ®ome manner of continuing

seizure upon his release from custody.”). Plaintifige additionally failed to plead a necessary
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element of a malicious prosecution claim, i.e., thatcriminal actions terminated in Plaintiffs’
favor. SeeKennedy 2013 WL 3490351, at *5 (“To prevan an action for malicious
prosecution the plaintiff must show: (1) the irtioa of an action by the defendant against him,
(2) with malice, (3) without probable cause, &hpthat the action terminated in his favor.”)
(citation omitted)see also Mangino v. Inc. Vill. of Patchogu&9 F. Supp. 2d 205, 229
(E.D.N.Y. 2010) (stating thatthder both state and federal lanplaintiff asserting a malicious
prosecution claim must demonstrétat the proceeding terminatedthat plaintiff's favor”).
Thus, dismissal is appropréabn Plaintiffs’ Fourth Amendment seizure and malicious
prosecution claims.
[11.  Plaintiffs Have Not Adequately Alleged a Meious Abuse of Process Claim (Count I)
The elements of a section 1983 causactibn for malicious abuse of process are
provided by state lawCook v. Sheldgrd1 F.3d 73, 80 (2d. Cir. 1994). In New York, a claim
for malicious abuse of proceseqjuires allegation&hat the defendant (1) employs regularly
issued legal process to competfpemance or forbearance of sowre (2) with intent to do harm
without justification, and (3) imrder to obtain a collateral objedtithat is outside the legitimate
ends of the process.Sherwin Toppin Mktg. Consaltits v. City of New Yor013 WL 685382,
at*11 (E.D.N.Y. Feb. 25, 2013) (quotiigavino v. City of New YqrR31 F.3d 63, 76 (2d Cir.
2003)) (internal quotation marks omittedge also Coqldl F.3d at 80 (same). The essence of
an abuse of process claim is “the improperafgaocess after it isegularly issued.”Cook 41
F.3d at 80 (citation and quotation marks omittedg also MangindB14 F. Supp. 2d at 247
(“[T]he gist of the tort of abuse of process is not commencing an actia@r causing process to

issue without justification, buhisusing or misapplying procegsstified in itselffor an end other
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than that which it was designed to accontpfis(citations and inteal quotation marks
omitted).

Plaintiffs allege that the Town Defendsuengaged in malicious abuse of criminal
process by “inten[ding] to do harm to MacPRIEON,” by using process to “obtain a collateral
objective — to endeavor to cause MacPHERSOME#ee to spend money to defend frivolous
complaints by FRANO, so that FRANO could feelf-important and increase his own income,
at the expense of causing a diminutiotMacPHERSON'’s personal and professional
reputation.” (d. 1 79, 82.)

Here, Plaintiffs have sufficiently alledehe first element, i.e., that the Town
Defendants used legal process, by claiming fnabo swore to three complaints against
MacPherson for violations relat) to the properties, and thHtereafter, Justice Barbara L.
Wilson issued a criminal summons “directingttiMacPHERSON appear in person before this
Court for arraignment” and warning that an arveatrant would issue if he failed to appear.
(First Am. Compl. §1 21, 23, 243ee Cook41 F.3d at 80 (stating that “legal process means that
a court issued the process, and the plainiffbe penalized if he violates it”) (citinlglormon v.
Baran 35 N.Y.S.2d 906, 909 (Sup. Ct. 1942)). In &ddi Plaintiffs have alleged the second
element of an abuse of process claim by clagnthat the Town Defendants intended to harm
MacPherson, withoytstification, by binging frivolous charges against himSeeFirst Am.
Compl. 11 79, 82.)

However, Plaintiffs’ allegations as to ttierd element fall short. Plaintiffs allege
that the Town Defendants “caused MacPHERSOMNe ‘overcharged’ by exaggerating the

charges stated in the criminal summons” andl&avor[ed] to cause MacPHERSON to have to
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spend money to defend frivolous complaioysFRANO, so that FRANO could feel self-
important and increase his own incomethat expense of causing a diminution in
MacPHERSON's personal and professional tepon.” (First Am. Compl. 11 79, 82.)

As a preliminary matter, Plaintiffimended Complaint lacks any factual
allegations that the Town Defendants abusedgs®to obtain a collateral objective. Instead,
Plaintiffs’ merely allege in aonclusory fashion that the Town Defendants acted vengefully or
maliciously in bringing the chargeS&ee, e.gJones v. Maples/Trum@002 WL 287752, at *8
(S.D.N.Y. Feb. 26, 2002) (allegatiotisat defendants brought chargesinter alia, damage
plaintiff's credibility, harm his person, business, and reputation, aridrtexnon-disclosure
agreement . . . allege[d] only that defendantecheengefully or maliciously in bringing the
charges ... not. .. that the charges weproperly used after theyere brought”) (internal
qguotation marks omittedaff'd, 71 F. App’x. 873 (2d Cir. 2003).

New York courts have identified certaypes of collateral objectives that satisfy
the third element, including “infliction of econonti@rm, extortion, blackmail and retribution.”
Brandon v. City of New York05 F. Supp. 2d 261, 275 (S.D.N.Y. 20¥e also Chamberlain
v. Lishansky970 F. Supp. 118, 121 (N.D.N.Y. 1997). Altlyh Plaintiffs claim that the Town
Defendants attacked MacPherson’s personal andgsional reputation, Plaifis fail to assert
any factual allegations fadicate that the Town Defendamtisused process for the purpose of
harming MacPherson’s reputatioBeeNat’| Football League PlayerAss’n v. Office and Prof’l
Emps. Int’l Union, Local 2947 F. Supp. 540, 543 (D.D.QQ96) (“Plaintiff provides no
evidence to suggest that defentatook affirmative actions isseminate the story of their

litigation with [plaintiff]. Without such evideng¢elaintiff's allegation of an intentional attack
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on [plaintiff's] business reputation amounts to naenthhan an allegatioof ulterior motive.”),
aff'd, 1997 WL 362761 (D.C. Cir. May 6, 1997)).

Similarly, while Plaintiffs allege thahe Town Defendants abused process for the
collateral purpose of causing MacPherson to spend money to defend frivolous complaints, this
allegation does not claim the type of economjarinthat constitutes an abuse of proceSse
id. at 544 (finding an allegationdhthe defendant brought “unwanted actions for the purpose
of inflicting serious economic injury” ingficient to amount to abuse of process);Bd. of
Educ. v. Farmingdale Classroom Teachers Assoc., Inc., Local 1889, AFT AFIBENDY.2d
397, 404 (1975) (finding that issuan@e87 subpoenas, “motivated by an intent to harass and to
injure, and the refusal to comply with a reaable request to stagger the appearances was
sufficient to support an inference that theqass was being perverted to inflict economic
harm”).

Plaintiffs additionally allege that tHieown Defendants abused process so that
“FRANO could feel self-importat and increase his own incorheAgain, Plaintiffs’ Amended
Complaint noticeably lacks any allegations fhiatcess was “improperly perverted ‘after’ its
issuance.”Silver v. Kuehbe¢k005 WL 2990642, at *6 (S.D.N.Y. Nov. 7, 200&ff'd, 217 F.
App’x. 18 (2d Cir. 2007). Indeed, Plaintiffs ajke motives of self-importance and pecuniary
interests by Frano in bringing tikbarges, but fail to allege afgcts that Frano abused process
after the criminal summons was issued to achieve those collateral objeSiaeeg]. at *7
(dismissing the plaintiff's abuse of processmldiecause the pleadindisl not “identif[y] how

Defendants used court process after its issuanca&utge grievous harm to [the plaintiff]”).
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Finally, Plaintiffs, citing to their allegations in paragraphs 68, 69 and 82 of the
Amended Complaint, argue that Frano did earnply with Executive Law 8§ 382(1) and (2)
because he failed to give MacPherson notigh@#iolations and an order to remedy, and,
therefore, “the criminal summossiould not have been issued and when it was it was used in a
‘perverted way.”” (Pls.” Mem. in Opp’n. &) However, because Frano’s alleged conduct
occurred prior to the issuance of process, isdus support Plaintiffs’ eim of abuse of process
itself. SeeCook 41 F.3d at 80 (“While malicious prosearticoncerns the improper issuance of
process, the gist of abuse of process is thedpgruse of process afiérs regularly issued.”)
(citation and internal quotation marks omitted). Since Plaintiffs’ Amended Complaint lacks
sufficient allegations that the Town Defendaattsised process to obtain a collateral objective
that was outside the legitimate endsh# process, their claim is dismissed.

V. Plaintiffs’ Fourth Amendment Seach Claims are Dismissed (Count 1)

Plaintiffs claim that “[ulnder the TOWASI rental permit laws, [they] are . . .
required to have their properties unreasdynasearched’ and inspected by government
employees in order to rent them or else [tAB] given an unconsttional alternative” in
violation of their urth Amendment rights.(First Am. Compl. { 78.)

The Town Defendants assert three naaguments in support of dismissal of
Plaintiffs’ claim, namely: (1) the Old Seasofantal Law, under which MacPherson is being

prosecuted, did not authorize mantless searches or require certifications from licensed

4 The Court notes parenthetically that Plaintiffs provide numerous arguments in their Memonandum i
Opposition to support their Fourth Amendment claims that do not provide citations to the Amended Complaint or to
relevant authority, controlling, persuasive or otherwisexigain their possible relevance. Accordingly, those
arguments provide no bases for Plaintiffs’ Fourth Amendment claims to withstand dismissal.
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professions, but, rather, permitted inspection of rental properties “only upon the consent of the
owner, tenant or lessee, \gpon obtaining a search warrant” (Defs.” Mem. at 4; First Am.
Compl., Ex. 1); (2) the New Rental Propertiesv Sections 270-10na 270-5(B)(11) do not
require warrantless inspections because Seci0rlP specifically statebat inspections are
upon consent of the owner, managing agent,rarteof the property, @?270-5(B)(11) states
that an owner has the option of obtaining agseifonal certification ifieu of having an
inspection (Defs.” Mem. at 31); and (3) Plaintiffs do not allege “that any of the properties owned
by any of the plaintiffs have ever been searatreidspected illegallpr unreasonably by any of
the defendants- pursuant to frental property laws] or otin@ise” (Defs.” Mem. at 4)
Since Plaintiffs’ claim appears to@mpass both the Old Seasonal Rental Law
and New Rental Properties Law, @eurt will address each in kind.

A. Plaintiffs’ Fourth Amendment Search Glims Relating to the Old Seasonal
Rental Law are Dismissed

Plaintiffs challenge the constitutionality of the Old Seasonal Rental Law, claiming
that it violates their Fourth Amendment rightty requiring a warrantless search, and seek a
declaration that it is facially unconstitutionahile the Court will addrss Plaintiffs’ apparent
facial challenge to the constitutionality of téd Seasonal Rental Lav,will also address a

possible as-applied challenge.

5 The Town Defendants additionally assert in theipliR¢hat Plaintiffs’ Fourth Amendment challenge to
the New Rental Properties Law must fail because [@ywaequiring consent to a warrantless search is only
unconstitutional where a landlord would be deprived ad@mnomic benefit from his property if he refused to
permit the search (Defs.’ Reply at 6), (2) landlordsidbhave a reasonable expéicta of privacy in rented
premisesi¢l. at 7), and (3) Plaintiffs’ allegations that the professional certifications would be “unlikely” or
“infeasible” are not ripe for reviewd. at 8). However, since the Coundis that Plaintiffs’ Fourth Amendment
challenge to the New Rental Propestieaw is unavailing, as discussetta, the Court need not address these
additional arguments.
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As discussed above, the Town Defendants arguéhth&ld Seasonal Rental
Law did not authorize warrantlessasehes or require certificatis from licensed professionals,
but, rather, permitted inspection of rental properties “only upon the consent of the owner, tenant
or lessee, or upon obtaining a seanatrant” (Defs.” Mem. at 4; First Am. Compl., Ex. 1). The
Court agrees. Section 330-75tleé Old Seasonal Rental Law tided “Enforcement,” provides,

in pertinent part:

B. An enforcement officer is authped to make or cause to be made
inspections to determine the compliance of dwelling units with this article
and to safeguard the health, safetyrasand welfare of the public. The
enforcement officer is authorizedeater, upon the consent of the owner,
tenant or lessee, any premises ttog purpose of performing his duties
under this article.

C. An enforcement officer is authorized to make application for the
issuance of a search warrant irder to conduct an inspection of any
premises covered by this chapter where the owner, tenant or lessee refuses
or fails to allow an inspection of its premises and where there is reasonable
cause to believe that a violatiasf this article has occurred. The
application for a search warrant shall in all respects comply with the
applicable laws of the State of New York.

D. Nothing in this chapter shall lseemed to authorize an enforcement
officer to conduct an inspection ofy premises subject to this chapter
without the consent of the owner, tenant or lessee of the premises or
without a warrant duly issudaly an appropriate court.

(First Am. Compl., Ex. 1.)

The Old Seasonal Rental Law expressltyuired consent of the property owner,
tenant or lessee or, in the alternative, a vaaleh warrant, before a search could be performed.
As such, the Court cannot declare the Old &ealsRental Law unconstitutional on its facgee

Hafez v. City of Schenectad®4 F. Supp. 2d 207, 220 (N.D.N.Y. 2012) (finding a city code that
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required either consent or a search warraotder for officials tanspect property to be
constitutional) aff'd, 524 F. App’x. 742 (2d Cir. 2013McLean v. City of Kingstqrb7 A.D.3d
1269, 1271 (3d Dep’t. 2008) (samPgschow v. Town of Babyloh3 N.Y.2d 687, 688 (1981)
(finding an ordinance which “req@[d] consent or a warrant for administrative search except
in emergency situations” to be constitutional on its fagegd; alsd?almieri v. Town of Babylgn
277 F. App’x. 72, 75 (2d Cir. 2008) (recognizing &aonstitutionality of rental property
ordinance challenged Paschow.

Furthermore, to the extent Plaintiffsallenge the Old Seasonal Rental Law as it
applies to them, the Court finds that Plainttitesze not adequatelylefjed that they were
subjected to an illegal search pursuant tolthat While the Court notes that MacPherson was
charged pursuant to the Old Seasdtental Law, and that Plaiffé allege generally that Frano
went to the properties and “perslly observed conditions that ladn to swear that there were
various violations of the Town’s laws,” (Fir8&m. Compl. § 20-23), Plaintiffs have not alleged
that Frano’s observations of theroperties constituted a seakghich violated their Fourth
Amendment rights, or that any type of sgawas conducted by the Town Defendants pursuant
to the Old Seasonal Rental Law. Instead,r@iléé focus on the Ol&easonal Rental Law’s
search provisions as the basis faitithallenge to that statut®lonetheless, the Court finds that
Plaintiffs’ minimal allegationslescribing Frano’s visual obsetians of the properties do not
allege a Fourth Amendment search violati@ee generalliKatz v. United State889 U.S. 347,
351 (1967) (no Fourth Amendment protection foratvis “knowingly exposel[d] to the public”);
United States v. Reye283 F.3d 446, 465 (2d Cir. 2002) (finding no Fourth Amendment

violation for observations thatccurred along the “route which amigitor to a residence would
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use”) (citation omitted). Thus, because Plaintiffs have not alleged that their properties were
unconstitutionally searched puesu to the Old Seasonal Rentalw, any Fourth Amendment
challenge to the Old Seasbental Law as applied to them is dismissed.

B. Plaintiffs’ Fourth Amendment SearclClaims Relating to the New Rental
Properties Law are Dismissed

Plaintiffs’ claims pertaining to the MeRental Properties Law must be dismissed
for the same reasons their claims as to theSelmsonal Rental Law require dismissal. To wit,
“on its face, the [New Rental Property LasMdes not unconstitutionally penalize a property
owner for refusing to consent [to a searchyitLean 57 A.D.3d at 1271. Instead, New Rental
Properties Law Section 270-5(B)(1dnovides, in relevant part:

B. The application [for a rental pait] shall contain the following:
* * %

(11) Written certification from a licensed architect or licensed engineer
that states that the rental propertfyfeomplies with all of the provisions

of the Code of the Town of Southatap. . . In lieu of the provision of a
certification, an inspection mage conducted by the Chief Building
Inspector.

(First Am. Compl., Ex. 2.) 8&ce the New Rental Properties Ldaes “not expressly require . .

. an inspection before the issuance or renewalpermit,” it is not faally unconstitutional.

ATM One, LLC v. Inc. Vill. of Hempstedll A.D.3d 585, 587 (2d Dep’t 2013). Indeed, a
property owner who is applying for a rentalpé has the option of obtaining a certification
from a licensed architect or engineeligu of submitting to an inspectiorsee Marcavage V.
Borough of Lansdowne, Bal93 F. App’x. 301, 306 (3d Cir. 201@)pholding constitutionality

of ordinance which provides a property owner segh rental permit with the option of having a

property inspection performed by city officiasa licensed architect @ngineer of the property
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owner’s own choosing)f. Sokolov v. Vill. of Freepqrb2 N.Y.2d 341, 345-56 (1981) (finding

unconstitutional a village ordinance tmatuireda warrantless inspectiaf residential rental
property in order to obtain a permit). Thtl'g New Rental Properties Law is not facially
unconstitutional.

Moreover, Plaintiffs have not assertatas-applied challenge to the New Rental
Properties Law because the Amended Complainslaaly allegations that their properties were
searched pursuant to that 1&vlherefore, Plaintiffs’ Fourth Amendment search challenge to the
New Rental Properties Law is dismissed.

V. Plaintiffs’ First Amendment Caims are Dismissed (Count I1)

Plaintiffs claim that they have a “Fir&mendment right to rent their properties
without having to publicly reveand provide all of the inforation requested on the TOWN'’s
‘seasonal rental permit applicaticand/or new Rental Law pertapplication.” (First Am.

Compl. T 85). Plaintiffs’ further claim that the Town Defendants retaliated against Plaintiffs in
violation of their First Amendent rights “by having a policy that withholds permits from lessor-
owners who do not complete permit applicatiaith information to which the TOWN is not
constitutionally entitled to have in the first placeld. 86.) Additionally, Plaintiffs claim that
the Old Seasonal Rental Law aNdw Rental Properties Law “opéef] as a prior restraint of

Plaintiffs’ protected right of speech by remaining silentd.)(

6 The Court notes that the New Rental Propett@s was not in effecat the time of Frano’s
“observations” of Plaintiffs’ properties in June 2007, and, thus, Frano’s alleged conduct could not have constituted a
search by Frano pursuant to the New Rental Properties Law. Nonetheless, as dmgussédte Court does not
find that Plaintiffs have allegeghy search of their properties pursuant to either the old or new rental law.
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A. First Amendment Protection and Retaliation

“In general, a section 1983 clainilMie where the government takes negative
action against an individual because of his eiserof rights guarantedsy the Constitution or
federal laws. Friedl v. City of New York210 F.3d 79, 85 (2d Cir. 2000). In particular, “[t]he
Second Circuit has recognized that a clainréief may be stated under section 1983 if
otherwise routine administragvdecisions are made in rigtion for the exercise of
constitutionallyprotected rights.Chernoff v. City of New YorR009 WL 816474, at *5
(E.D.N.Y. Mar. 26, 2009) (quotinill v. Mooney, 824 F.2d 192, 194 (2d Cir.1987)) (internal
guotation marks omitted). To establisphrama faciecase of retaliabin under Section 1983,
plaintiffs must show that (1) they engagedpeech protected ltlge First Amendment; (2)
“persons acting under color of state law took advexgion against them in retaliation for that
speech”; and (3) “the retaliation resulted inttal chilling’ of their exercise of their
constitutional right to free speeclzherka v. Amicones34 F.3d 642, 643 (2d Cir. 2011)

Plaintiffs correctly argue that “the rigto Free Speech also includes the right not
to be compelled to speak.” IP Mem. in Opp’n. at 10.)SeeWooley v. Maynard430 U.S. 705,
714 (1977) (“[T]he right of freedom of thoughtopected by the First Amendment against state
action includes both the right speak freely and the right to rafin from speaking at all.”).
However, the analysis does not end here. Widghessing a claimed First Amendment violation
of the right not to speak, a court must detiee whether First Amendment protections are
implicated. Id. at 715;see also Planned ParenthoodSdutheastern Pa. v. Cas&p5 U.S. 833,

884 (1992) (plurality opinion). If so, the court stdurther analyze whether the State’s interests
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are sufficiently compelling to justify the infringeent, and its legislain narrowly tailored to
achieve the goalswooley 430 U.S. at 716-1%ee also Whalen v. Ro&9 U.S. 589, 602
(1977) (“Requiring [disclosures of private medisdbrmation] to representatives of the State
having responsibility for the laéh of the community, does natitomatically amount to an
impermissible invasion of privacy.”).

While the Plaintiffs may have allegyeonduct protected by the First Amendment
for purposes of the first element of a claimrfetaliation under Section 1983, the Court need not
address Plaintiffs’ allegations as to that elent@tause Plaintiffs have failed to sufficiently
allege the second element, i.e., that adversenasts taken against thamretaliation for their
assertion of their First Amendnmtemights. Although Plaintiffs claim that the Town Defendants
retaliate against prepty owners by withholding permifsom those owners “who do not
complete permit applications with information to which the TOWN is not constitutionally
entitled to have in the first plaéd?laintiffs have not alleged th#tey in fact applied for permits
in the first instance. Nor have Plaintiffs adequately alleged any facts to suggest that the Town
Defendants retaliated against Plaintiffs for exang their First Amendment right not to provide
information. See Hafez894 F. Supp. 2d at 223 (finding akeof connection between the
protected activity and the alledjeetaliatory conduct wheredlte was no indication that the
defendants had any knowledge df fiiaintiff's engagement ithe protected activity). If
Plaintiffs had, for example, alleged that thagplied for permits, omitting information on the
applications that they believed they were canstitutionally comgéed to provide, and the

Town Defendants subsequently denied their appbns because of their refusal to provide said
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information, then the Plaintiffs may have concéiyaalleged the second element of their claim.
However, that is not the case here.

Moreover, the Amended Complaint dagot contain any kgation that the
Plaintiffs refused to apply for permits in areesise of their First Amendment rights. While
Plaintiffs claim that they have right not to provid@rotected information on their applications,
they do not specifically allegbat they refused to applyrfpermits for that reason.

Similarly, Plaintiffs have not allegedethhird element, namely, that Plaintiffs
desired to exercise their First Amendmeghts but were chilled by the Town Defendants’
actions. See Williams v. Town of Greenbur&35 F.3d 71, 78 (2d Cir. 200&ee also Kuck v.
Danaher 600 F.3d 159, 168 (2d Cir. 201@nding plaintiff's Firda Amendment retaliation
claim was properly dismissed wh&rothing in the complaint suggts that [plaintiff's] speech
was ‘actually chilled’ as a resuwf” defendants’ alleged conduc@urley v. Vill. of Suffern268
F.3d 65, 73 (2d Cir. 2001)Where a party can show no changehis behavior, he has quite
plainly shown no chilling of his First Amendment right to free speeckdi¢ v. Reynolds326
F. Supp. 2d 392, 403 (E.D.N.Y. 2004) (“Because PHantiave failed to allege any actual chill
or deterrence, this Court muginclude that [plaintiffs] did not suffer the harm necessary to
support their retaliation claim.”aff'd, 167 F. App’x. 248 (2d Cir. 2006Rosendale v. Brusie,
2009 WL 778418, at *11 (B.N.Y. Mar. 25, 2009}“Because the Complaint shows that Plaintiff
continued to exercise his First Amendmeghts despite Defendantalleged retaliatory
conduct, Plaintiff fails to allege actual chilling of his speectBgtaber-Strauss v. Town/Vill. of
Harrison, 405 F. Supp. 2d 427, 433-34 (S.D.N.Y. 2008rtdssing First Amendment retaliation

claim when Complaint failed to allege that plaintiff refrained from speaking at the public Town
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meeting after defendants engaged in “snca@anpaign”). Accordingly, Plaintiffs’ First
Amendment retaliation claim is dismissed.
B. Prior Restraint on Speech

"A prior restraint is daw giving public officials the power to deny the use of a
forum in advance of actual expressiodérsey’s All-Am. Sports Bar, Inc. v. Wash. State Liquor
Control Bd, 55 F. Supp. 2d 1131, 1136 (W.D. Wash. 1999) (cfHogtheastern Promotions
Ltd. v. Conrad420 U.S. 546, 553 (1975)). In this casajimlffs were not seeking permission to
use a forum to exercise their Eifsmendment rights; rather, Plaiffs were seeking to rent their
properties. The right to reptoperty is not protected bydlFirst Amendment. Nor were
Plaintiffs seeking permission from the Townetcercise their Firshmendment right not to
speak. The Court is not aware 0br have the Plaintiffs proded, any case law to support the
proposition that there can be agpirestraint on one’sght not to speak. Thus, Plaintiffs’ First
Amendment prior restraint claim is dismissed.
VI.  Plaintiffs’ Equal Protection Chims are Dismissed (Count IlI)

A. Plaintiffs’ Selective Enforcement Claim

To state a claim for equal protectioaised upon selective enforcement of the law,
plaintiffs must plead that: “(1they were treated differentfyom other similarly situated
individuals and (2) this differeial treatment was based on impermissible considerations such as
race, religion, intent to inhibit or punish the ecise of constitutional rights, or malicious or bad
faith intent to injure a personButler v. City of Batavia323 F. App’x. 21, 22 (2d Cir. 2009)

(quotingCine SKS8, Inc. v. Town of Henrietta0D7 F.3d 778, 790 (2d Cir. 2007)) (internal
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guotation marks omittedNlattison v. Black Point Beach Club Ass3Y6 F. App’x. 92, 93 (2d

Cir. 2010) (summary order).

In the alternative, “fing proof of selective treément based on impermissible
considerations,” plaintiffs must plead-‘class of one” equal protection clairBee Everitt v.
DeMarcqg 704 F. Supp. 2d 122, 135 (D. Conn. 2010)e Supreme Court has recognized
successful equal protection claims brought by a ‘a@é&sse,” where the platiff alleges that she
has been intentionally treated differently frothers similarly situated and that there is no
rational basis for the difference in treatmefuston v. Town Bd. for the Town of Skaneateles
610 F.3d 55, 58 (2d Cir. 2010) (quotixgl. of Willowbrook v. Olech528 U.S. 562, 564 (2000))
(internal quotation marks omitted).

“[C]lass-of-one plaintiffs must shoan extremely high degree of similarity
between themselves and the persons to whom they compare themselvas39 (quoting
Clubside, Inc. v. Valentjit68 F.3d 144, 159 (2d Cir. 2006)) (internal quotation marks omitted).
“Accordingly, to succeed on a class-of-one claanplaintiff must establisthat (i) no rational
person could regard the circumstances of the fiffaio differ from those of a comparator to a
degree that would justify theftBrential treatment on the basf a legitimate government
policy; and (ii) the similarity in circumstancasd difference in treatment are sufficient to
exclude the possibility that the defentiacted on the basis of a mistakil’ at 59-60 (quoting
Clubside, InG.468 F.3d at 159) (internal quotation maoksitted). Notably, “[c]ourts, including
the Second Circuit, have repeatedly cautioned abeulanger of ordinary disputes between a
citizen and a municipality-- whether it be abtand use, licenses, inspections, or some other

regulatory or investigativeuhction of local governments-- ing transformed into federal
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lawsuits by an incorrect, overexpansitieory of class-abne liability.” Crippen v. Town of
Hempstead2013 WL 1283402, at *7 (E.N.Y. Mar. 29, 2013).

Here, Plaintiffs have failed to allegeat they were treated differently from
similarly situated individuals or entities. Thewn Defendants argue, atite Court agrees, that
“the [Amended] Complaint is bereft of factudlegations suggesting thistacPherson is being
treated differently from any other similarly sated owner of rental property in the Town” and
Plaintiffs do not suggest “thidacPherson is being prosecuted ot obtaining the . . . required
rental permit whereas other non-compliant landlamgsnot being prosecuted.” (Defs.” Mem. at
9.) Therefore, Plaintiffs’ eqligrotection claim — whether pled as a selective enforcement claim
or a class-of-one claim —deficient as matter of lawSee Rustqr610 F.3d at 60 (dismissing
equal protection claim when plaintiffs faileddtiege “that properties sufficiently similar to
theirs were treated more favorably” by defendamts)id v. Vill. of Old Brookville2013 WL
527772, at * 6 (E.D.N.Y. Feb. 7, 2013) (dismissingrgiéfis class of oneequal protection claim
where plaintiff failed to plead sufficient factscaspecific examples to demonstrate the alleged
disparate treatmentfassidy v. Scoppettd65 F. Supp. 2d 283, 290-91 (E.D.N.Y. 2005)
(finding plaintiffs “failed to allege the mostiidamental aspect of an equal protection claim”
when they did not compare themselt@similarly situated individuals)zzo v. City of Syracuse
2000 WL 1222014, at *5 (N.D.N.YAug. 3, 2000) (holding that th@aintiff failed to plead a
selective enforcement claim whtre “pleadings [did] not containy references to other
landlords, similarly situated, who wenet, in fact, fined by the City"gff'd, 11 F. App’x. 31 (2d

Cir. 2001).
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B. Plaintiffs’ Equal Protection Clallenges to the Rental Laws

“The Equal Protection Clause oktRourteenth Amendment commands that no
State shall ‘deny to any person within its jurisidic the equal protection of the laws,” which is
essentially a direction thatl persons similarly situatezhould be treated alikeCity of
Cleburne v. Cleburne Living Ctr473 U.S. 432, 439 (1985) (citifjyler v. Dog 457 U.S. 202,
216 (1982)). Although the general equal protectiamtinvolves individuals in a suspect class,
“the equal protection guarantakso extends to individuaigho allege no specific class
membership but are nonetheless subjecté@avidious discrimination at the hands of
government officials.”"Harlen Assocs. v. Inc. Vill. of Mineqla73 F.3d 494, 499 (2d Cir. 2001).

“The general rule is that legislationpgesumed to be valid and will be sustained
if the classification drawn by thetatute is rationally related #olegitimate state interest.”
Cleburne 473 U.S. at 44Gsee alsd-CC v. Beach Commc'ns, In&08 U.S. 307, 313 (1993)
(“In areas of social and economic policy, a @ty classification thateither proceeds along
suspect lines nor infringes fundamental ¢wasonal rights must be upheld against equal
protection challenge if there @y reasonably conceivable statdacts that could provide a
rational basis for the classificati.”). Notably, “a legislativelwice is not subject to courtroom
fact-finding and may be based rational speculation unsupported by evidence or empirical
data.” Id. at 315;see alsdNordlinger v. Hahn505 U.S. 1, 15 (1992) (equal protection “does not
demand for purposes of rational-basis revieat thlegislature or governing decisionmaker
actually articulate at any time the purpose tioreale supporting its c&sification”). Thus,

“[w]hen social or economic legidian is at issue, the Equal Peation Clause allows the States
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wide latitude, and the Constitution presumes that even improvident decisions will eventually be
rectified by the democratic processe€leburne 473 U.S. at 440 (internal citations omitted).

In this case, Plaintiffs have notegjed that the New Rental Properties Law
disadvantages a suspect or gjtruspect class or impinges upon a fundamental constitutional
right. Thus, the Court will analyze the condtanality of the New Rental Properties Law under
a rational basis standard of reviéw.

The stated legislative intent thfe New Rental Properties Law is tater alia,
protect the “health, safety and iege of the occupants and thagtéors” of rental dwellings.
(First Am. Compl., Ex. 2 at 2; Defs.” Mem. @f(quotation marks omitted)). Courts have found
that towns have a legitimate interest in “the sadétys residents who liven rental properties.”
Palmieri v. Town of BabylqQr2006 WL 1155162, at *7 (E.D.N.Y. Jan. 6, 20Q86}'d, 277 F.
App’x. 72 (2d Cir. 2008). Moreover, “[tlhe enactmef the [rental permit laws are] rationally
related to [their] purpose d@irthering safety.”ld. Since the rental permit laws are rationally
related to legitimate government interests, thenfts’ equal protection facial challenge to the
New Rental Properties Law is dismissed.

VIIl. Plaintiffs’ Claims Based Upon Violationsf the Fifth Amendnent are Dismissed

To the extent that Plaintiffs asseaiuses of action underetlirifth Amendment in

Counts IlI, IV and V of the Amended Complaittipse claims must be dismissed because

Plaintiffs “have not named the United Statesayoment or any agency or employee thereof as a

" To the extent Plaintiffs challenge the Town’s Old Seasonal Rental Law as violating the EqualoBrotecti
Clause on its face, Plaintiffs’ claimdsmissed as moot because, as discus$ed the Old Seasonal Rental Law
was repealed in its entirety in September of 2007, and was replaced with the New Rental PropertiesH_sw whi
subject to the same challenges in this lawsuit.
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defendant in this matter.Cassidy v. Scoppeit865 F. Supp. 2d 283, 286 (E.D.N.Y. 20C&e

also Balaber-Strauss v. Town/Vill. of Harrisat05 F. Supp. 2d 427, 434-35 (S.D.N.Y. 2005)
(same). “The Fifth Amendmégoverns the conduct of tiiederalgovernment antederal
employees, and does not regulate the actsvdfestate officials or state actor€assidy 365 F.
Supp. 2d at 286 (quotidgawkins v. City of Utical997 WL 176328, at *4 (N.D.N.Y. Apr. 4,
1997)) (internal quotation marks omittedge also Guadagni v. New York City Transit Auth.
2009 WL 1910953, at *7 (E.D.N.Y. June 30, 2009)Hé right to due process guaranteed by the
Fifth Amendment, however, applies only witlgaed to the federal government . . . .").

VIIl. Plaintiffs’ Due Process Clans are Dismissed (Count Il)

Plaintiffs allege thathe Town Defendants violated their procedural and
substantive due process rightyialation of the Fourteenth Aemdment. The first step in
analyzing Plaintiffs’ due process claims igetermine whether the Town Defendants possessed
a federally protectable right, i.a liberty or property interesSee Kentucky Dep’t of Corrs. v.
Thompson490 U.S. 454, 460 (1989)tatalev. Town of RidgefieldL70 F.3d 258, 263 (2d Cir.
1999);Walz v. Town of Smithtowa6 F.3d 162, 167-68 (2d Cir. 1995). It is only when such a
right is established that ti@ourt may turn to a discussiohwhether there has been a
deprivation of that righwithout due processSeeBd. of Regents of State Colls. v. Ra®8 U.S.
564, 571-72 (1972). “In almost all cases, the excsarf a federally protectable . . . right is an
issue of law for the court.Natale 170 F.3d at 263. As discussed below, Plaintiffs have not

adequately alleged theistence of any cognizable liberty property interestand, therefore,



31

their due process claims are dismis$ed.

A. Plaintiffs’ Claimed Property Interests

Plaintiffs allege thathe Town Defendants deprivéldem of their property
interests, viz. their interestsineir rental permits and in reng out their properties, without due
process of law in violation dhe Fourteenth Amendment. (First Am. Comp. 1 91.) Plaintiffs
specifically assert that they haaée ‘property right’ to rent tair single family residence[s] under
New York lawl[,] . . . [and that] [t]he restricins in the TOWN's law are so comprehensive and
overly broad and burdensome thatlsuights are virtually eliminate” (Pls.” Mem. in Opp’'n. at
13. In addition, Plaintiffs claim that “the méing out of single family residences year-round
without the necessity of the [$illowing the tough restrictions in the [New Rental Properties
Law] is a use that should be deemed asngabeen ‘grandfathered’ for many properties,
including those belonggito MacPHERSON.” Il. at 13-14.)

Protected property intests “are created and thelimensions are defined by
existing rules or understandings tsggm from an independent soersuch as state law-rules or
understandings that secure certain benefitsthat support claims @ntitlement to those
benefits.”"Roth 408 U.S. at 577. “[A]n abstract need or desire for benefits is not enough to

establish a property interesttiotel Syracuse, Inc. v. Yourgp5 F. Supp. 1073, 1083 (N.D.N.Y.

8 Because the Court finds that Plaintiffs have nogaliea cognizable liberty or property interest, it need
not address the issue of whether there was a deprivatorighft without due proces3hus, Plaintiffs’ claims and
arguments as tinter alia, the designation of an agent for service of process (Pls.” Mem. in Opp’n. at 14), the
administrative and criminal processessatie (First Am. Compl. 1 91), the right to a curative period to remedy a
violation of the pool enclosure lawisl{), and their claimed deprivati@f notice and a fair hearingd( at 1 99), each
of which involve the procedure due once a protectaldedst is identified, need not be addressed.

9 Although Plaintiffs assert in their opposition papert they have a property right to rent their residences
under “rule 8,” Plaintiffs do not provide any further clarification regarding the elusive “rutg &yiy legal support
for their bald, conclusory statement. Accordingly, the Court cannot find that such a property right exists.
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1992). There must be “a legitimate claim of entitlement toRGth 408 U.S. at 577. “In the
Second Circuit, a plaintiff will be found to hagadegitimate claim of entitteent to a particular
benefit if, absent #halleged denial of due process, thera ¢grtainty or a very strong likelihood
that the benefit woultlave been granted Okolie v. Paikoff589 F. Supp. 2d 204, 215-16
(E.D.N.Y. 2008) (quoting>agliardi v. Vill. of Pawling 18 F.3d 188, 192 (2d Cir. 1994)ale

Auto Parts, Inc. v. Johnspii58 F.2d 54, 59 (2d Cir. 1985)) (internal quotation marks omitted).

Here, Plaintiffs could hee potentially argued thatel possessed a property right
to rent their properties had they applied for aépermits, but because Plaintiffs failed to apply
for rental permits it cannot now be said that féhis a certainty” that the benefit would have
been granted. Stated another way, absenalteged denial of due process by the Town
Defendants, Plaintiffs still wouldot have received rental permitsrent their properties because
they never applied for rental qpeits in the first instanceSee Kapps v. Wing04 F.3d 105, 113
(2d Cir. 2005) (“A mere ‘unilateral expectati' of receiving a bendfis not . . . enough”)

(citation omitted). Thus, Plaintiffs have not gkel a legitimate claim of entitlement to rent their
properties.

In any event, assumirsgguendgo that Plaintiffs have a cognizable property right
to rent their residences, Plaffg nevertheless do not havastling to bring their due process
claims because they do not claim that they apftiedental permits to rent their properties and
that they were denied said permits pursuanteéaental laws’ provisionsThus, to the extent
that Plaintiffs claim that the enforcement of ttental laws violatetheir due process rights,

Plaintiffs’ claims must be dismisse&ee Palmieri2006 WL 1155162, at *6 (“[Plaintiff's]
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failure to comply with the law by obtaining a petrnndermines any claim he has that the Rental
Permit Law as enforced violated due gass with regard to his Property.”).

Furthermore, Plaintiffs’ argument thiéeir due process righwere violated
because “the renting out of single family residences year-round without the necessity of . . .
following the tough restriction ithe [New Rental Properties Wais a use that should be
deemed as having been ‘grandfatheredhfiany properties, including those belonging to
MacPHERSON” (Pls.” Mem. in Qgn. at 13-14), can be characterized as a challenge to the
enactment of the New Rental Properties Law réten to the requirements/enforcement of the
New Rental Properties Lawsee Palmieri2006 WL 1155162, at *6. Irsseence, Plaintiffs are
arguing that they had prior non-conforming usktheir properties wich created a property
right that could not be eraxhted by the Town’s subsequly enacted rental lawsSee, e.g.
People v. Miller 304 N.Y. 105, 107 (1952) (stating that “monforming uses or structures, in
existence when a zoning ordinaris enacted, are, as a geneudd, constitutionally protected
and will be permitted to continue, notwithstandihg contrary provisions of the ordinance”)
(citations omitted).

However, while Plaintiffs have raiséliis argument in their opposition papers, the
Amended Complaint itself does not contaileghtions of existing non-conforming uses.
Notably, the Amended Complaint is devoid déghtions as to when Plaintiffs initially
purchased their propertiasad began renting them so agstablish prior nonconforming uses.
Further, Plaintiffs have failed @llege that their priouses of the properties were legal, in order
to establish a vested righ&ee Fifth Ave. Tenth Corp. v. Allé&b Misc. 2d 80, 83 (Civ. Ct. N.Y.

Cnty. 1967) (“It is immateriahat the landlord applied forreew certificate of occupancy in
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1956. As noted, the tenancy wdsghl at its inception. No w#ed right was created.”).
Accordingly, Plaintiffs have nadequately alleged existing noonforming uses that created a
vested property right for purposestheir due process claims.

B. Plaintiffs’ Claimed Liberty Interests

PlaintiffsallegethatMacPherson’s “liberty intesgs were transgressed . . .
because he was deliberately deprived of noticefair hearings.” (First Am. Compl. 1 99.)
This bold and conclusory claim, however, failsdentify which liberty interests were allegedly
transgressed. Thus, Plaintiffs have not adetjupted the existence of any cognizable liberty
interest.

IX. Plaintiffs’ Claim Based Upon Failurgo Fulfill Investigate and Administrative
Functions is Dismissed (Count 1V)

Plaintiffs allege that the Town andwio Board violated Platiffs’ Fourth, Fifth
and Fourteenth Amendment rights by: “fail[ing]donstitutionally fulfill their investigative and
administrative duties to provide accuseds sagPlaintiff MacPHERSON with fair trials by
obtaining full and complete information frometif OWN'’s code enforcement officers” (First
Am. Compl.| 98); having the Town’s attorneys actlas Town’s prosecutors, who are unable to
independently evaluate evidence or analyze tivewdno “are being paid by the TOWN to seek
fines that go directly into the TOWN's cofférand who have gone unsupervised by the Suffolk
County District Attorneyifl. 11 95, 97); and depriving MacPhemsof notice and fair hearings

(id. 7 99).

Although the Town Defendants advance numerous arguments in support of

dismissal (Defs.” Mem. at 16-18), the Court firaddifferent basis for dismissal of Plaintiffs’
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claims, namely that théoungerabstention doctrine precludes the Court from exercising
jurisdiction over claimghat concern an ongoingasé-court proceedingSee Younger v. Harris
401 U.S. 37 (1971Del Valle Hernandez v. U.S. Fam. Ct. of Bronx Crit§7 F.3d 2, at *1 (2d
Cir. Jan. 7, 1997) (unpublished)tmg that pursuant to théoungerdoctrine, a federal court
should not “interfere witla state court”). Youngerabstention is mandatory when: (1) there is a
pending state proceeding, (2) that implicatesygortant state interest, and (3) the state
proceeding affords the federal plaintiff an adequgigortunity for judicial review of his or her
federal constitutional claims.Spargo v. N.Y. State Comm’n on Judicial Cond8&1 F.3d 65,

75 (2d Cir. 2003).

In this case, each of ti®ungerconditions are satisfied=irst, Plaintiffs allege
that the state-court proceediilsgongoing. Second, disputesncerning the ability of property
owners to rent their property iligate important state interestSee, e.gMorpurgo v. Inc. Vill.
of Sag Harbor2007 WL 3375224, at *14 (E.D.N.Y. Oct. 22007) (“I find here that ‘important’
state interests are involved, namehe ability of the state couxt adjudicate the real property
rights of common tenants imter alia, partition actions.”)Report and Recommendation
adopted in relevant par2007 WL 3355582 (E.D.N.Y. Nov. 8, 2003aff'd in part and vacated
on other grounds327 F. App’x. 284 (2d Cir. 2009). As to the third element, the Amended
Complaint does not contain any allegation thatstate court proceedings will not afford the
opportunity for judicial review othe constitutionality of the Tovimrental laws. As the Second
Circuit has noted, “the Supreme Court [has] plabedourden of establishing the inadequacy of
state proceedings squarely on theypaeeking to avoid abstentionSpargq 351 F.3d at 77

(citing Middlesex Cnty. Ethics Comm.Garden State Bar Ass'd57 U.S. 423, 435-36 (1982)).
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Accordingly, the Court must abstain from aglsking Plaintiffs’ claims regarding the pending
state-court proceeding.

It is worth noting that Plaintiffeffer no argument in opposition to dismissal of
Count IV and merely seek leave to amendAheended Complaint should the Court find that
dismissal of Count 1V is warranted. (PISem. in Opp’n. at 15.) Although the Court is
inclined to deny Plaintiffs’ request for leaveamend Count IV as it is highly unlikely that
Plaintiffs can correct the deficiencies in thglieadings, the Court will grant Plaintiffs the
opportunity to replead given Plaiffis’ request, as well as the faittat the Court relied upon case
law and arguments not advanced by thei@sin dismissing Plaintiffs’ claims.

X. Plaintiffs’ Claim Based Upon Failureto Train and Supervise Governmental
Employees is Dismissed (Count V)

In Count V of the Amended Complaiftaintiffs allege that the Town and Town
Board violated Plaintiffs’ corigutional rights by failing to: (1) “train and supervise their
governmental employees not to violate civil tgybf Plaintiffs and persons in Plaintiffs’
situation” (First Am. Compl. { 106); (2) “adequigtérain code enforcement officers [and others]
how to gather evidence and pasal@ing to the prosecutors to be analyzed at a time that is
sufficiently prior to any arraignmenhd any criminal summons being issueid’ § 107); (3)
“supervise their employees to ensure that thiege implementing the training that they were
provided” (d. T 108); (4) ensure thattarneys who were “appointexhd deputized to act on the
[Suffolk County District Attornels] behalf and on behalf dfhe People of the State of New
York” received adequate training frometlSuffolk County District Attorneyid. { 110); and (5)

teach Town employees to “provide advancejolice and opportunities to take remedial action
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prior to charging property owners with viatans of the New York State Uniform Fire
Prevention and Building Code” and “to know tfegason rental permit’ laws . . . and the new
Rental Permit Law . . . cannot be writtenemforced in [an unconstitutional] manneid.(f 113).
Plaintiffs also claim that “[t]he little training thals been provided is woefully inadequatdd. (
1112))

However, Plaintiffs’ claims in Count &re virtually identical to claims asserted
by MacPherson and other plaintiffs in a simdad related federal cduwaction pending before
this Court. In that case, this Court held:

In Count IV of the Amended Complainplaintiffs allege that the Town and
Town Board have “deliberately and intenally failed to train and supervise
their governmental employees not to vielithe] civil rights of Plaintiffs and
persons in Plaintiffs’ situation.” (AnCompl.§ 100.) “[A] claim of inadequate
training will trigger municipal liabilityonly where ‘the failure to train amounts

to deliberate indifference to the righaéthose with whom municipal employees
will come into contact.’"Walker v. City of New Yorl®74 F.2d 293, 297 (2d
Cir.1992) (quotingCity of Canton v. Harris489 U.S. 378, 388, 109 S. Ct. 1197,
103 L. Ed. 2d 412 (1989)). The Secomircuit has “discern[ed] three
requirements that must be met bef@emunicipality's failure to train or
supervise constitutes deliberate indifference to the constitutional rights of
citizens.”ld. A plaintiff must show: (1) “thaa policymaker knows ‘to a moral
certainty’ that her employees will canht a given situation,” (2) “that the
situation either presents the employee with a difficult choice of the sort that
training or supervision will make less diffitor there is a history of employees
mishandling the situation,” and (3) “the wrong choice by the [municipal]
employee will frequently cause the deprivation of a citizen's constitutional
rights.” 1d. at 297-98.

MacPherson v. Town of Southampt@612 WL 928247, at *12 (E.D.N.Y. March 19, 2012). In
dismissing the plaintiffs’ claims in #t case, this Court reasoned that:

[P]laintiffs have alleged that defenua failed to train and supervise Town
“code enforcement officers” to ensutleat they propdy investigated
cases of suspected code vimas. (Am. Compl.qf 101, 102, 105-07.)
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Plaintiffs further allegethat defendants failed to train and supervise
“employees in the Town Attorney's fizie” to ensure that they did not
prosecute code violations thédck[ed] legal sufficiency.” $ee idf 102.)
Assumingarguendothat the first two elements have been met here, the
Court finds that plaintiffs have fadeto allege that any “wrong choice”
made by Town code enforcemerfficers or employees of the Town
Attorney's Office in this context would “frequently cause the deprivation
of a citizen's constitutional rights3ee Walker974 F.2d at 298. If a
charged Town Code violation iswnestigated and prosecuted but is
ultimately found to “lack legal sufficiaay,” the result would generally be

a simple dismissal of the chargé&hile it is not beyond the realm of
possibility that an unfounded invesdigpn or prosecutin of a meritless
code violation charge could rdsun some type of constitutional
deprivation (such as a malicious peogtion or, as plaintiffs attempt to
allege here, the deprivation dheir physical propgy without due
process), plaintiffs haveot alleged that suclvents resulted with any
frequency.

Plaintiffs allege that in Septemb2007 “Fire Marshal Christian Hansen”
admitted that he may have erred in issuing a certain code violation against
one of the North Sea Road propertidgn. Compl.{ 109.) Plaintiffs have

not alleged, however, that Fire Marshal Hansen is a Town employee. In
any event, the Court would not drawiaference of the Town's failure to
train or supervise from this isolated incident because “‘a simple recitation
that there was a failure to train municipal employees,’ buttressed only by
the ‘single incident alleged in a colamt’ does not suffice to ‘raise an
inference of the existence of a custom or policRRivera v. City of New
York 2011 WL 5979210, at *4 (S.N.Y. Nov. 30, 2011) (quotinDwares

v. City of New York985 F.2d 94, 100 (2d Cir.1993)verruled on other
grounds, Leatherman v. Tarrant Cnty. Narcotics Intelligence &
Coordination Unit 507 U.S. 163, 113 S. Ct. 1160, 122 L. Ed.2d 517
(1993)).

Applying similar reasoning tthe facts of this casthe Court finds that the
Plaintiffs here have alsoifad to allege that any “wang choice” made by Town code

enforcement officers or employees of the Todttorney's Office will“frequently cause the
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deprivation of a citizen's constitutional rightS&e Walker974 F.2d at 298. Additionally,
because Plaintiffs allege only a single ins&am which Frano purportedly failed to serve a
written order to remedy prior t@questing a criminal summonbke Court will not draw an
inference that the Town had a custom or gotitinadequately training or supervising its
employees.

As with Count IV, Plaintiffs haveot provided any argument to oppose dismissal
of Count V, and merely seek leave to amemdAmended Complaint should the Court find that
dismissal of Count V is warranted. (Pls.” MemOpp’'n. at 15.) Although the Court is again
inclined to deny Plaintiffs’ request for leateamend Count V as it is highly unlikely that
Plaintiffs can correct the deficiencies in their pleadings, the Court will nonetheless grant
Plaintiffs the opportunity toeplead Count V as well.

Xl.  Plaintiffs’ Claim Based Upon Common Lawdemnification is Dismissed (Count VI)

Plaintiffs claim that MacPherson is eldit to legal costs and expenses “incurred
in connection with hisegal defense of any Justice Coenitninal prosecutin under the theory
of common law indemnification.” (First An€ompl. § 126.) However, under New York law,
the common law “right to indemnification ariseen one party is compelled to pay for the
wrong of another. Twitchell v. Town of PittsfordL06 A.D.2d 903, 905 {(4Dep’t 1984) aff'd,

66 N.Y.2d 824 (1985) (citin@’Ambrosio v. City of New York5 N.Y.2d 454, 460 (1982)).
“[A] cause of action for commolaw indemnification can be stained only if: (1) the party
seeking indemnity and the party from whom indéynis sought have breached a duty to a third
person, and (2) some duty to indemnify exists between thEerkins Eastman Architects, P.C.

v. Thor Eng’rs, P.A.769 F. Supp. 2d 322, 329 (S.D.N.Y. 2011) (quokiighland Holdings &
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Zito |, L.P. v. Century/ML Cable Ventyr2007 WL 2405689, at *4 (S.D.N.Y. Aug. 24, 2007))

(internal quotation marks omitted). As currerftgmed, Count VI does not state a cognizable
claim for relief under a theory of common lawdemnification. Accordingly, Plaintiffs’ claim
seeking common law indemnification is dismissed.

Xl1l. Declaratory Relief (Count VII)

A. Declaratory Relief as to the Rental Laws

In Count VII, Plaintiffs seek declédrans that the Town’s Old Seasonal Rental
Law and New Rental Properties Law are unconstitutional facially, and as applied, and that “it
would be unconstitutional for the JUSTICESetaforce or adjudicate cases brought under the
TOWN'’s new Rental Law because that law isamstitutional.” (First. Am. Compl. {1 129, 130,
136). However, the Court agrees with the Tdafendants that Plaintiffs’ claim seeking a
declaration that the Town’s Old Seasonal RelndaV is facially uncongutional should be
dismissed as moot because the Old SeasomahReaw was repealed in its entirety in
September of 2007, and was replaced with the Rental Properties Law which is subject to
the same challenges in this lawsusiee Lamar Adver. of Penn, LLC v. Town of Orchard Park,
N.Y, 356 F.3d 365, 377 (2d Cir. 2004) (stating #natgnificant amendment or repeal of a
challenged statute that obviates the plaintifferols will ordinarily moota litigation unless there
is “evidence that the defendant intends to ratesthe challenged statute after the litigation is
dismissed, or that the [defendant] does noebelithat the [repeal] renders the case moot”);
Harrison & Burrowes Bridge @nstructors, Inc. v. Cuom@®81 F.2d 50, 61 (2d Cir. 1992)
(stating that “[c]onstitutiorlachallenges to statutes are liaety found moot when a statute is

amended”). Moreover, as discussed aboveAthended Complaint does not contain sufficient
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allegations that either of the rental laws is unconstitutional as applied to Plaintiffs. Even if the
Amended Complaint contained sufficient allegas that the Old Rental Properties Law, under
which MacPherson is being prosecuted, is uncotistital as applied to him, the Court may not
declare that statute unconstitution&ee Lake Carriers’ Ass’n v. MacMulla#06 U.S. 498, 509
(1972) (stating that “a federal court may not enpipending state prosecution or declare invalid
the statute under which the prosecution was brought”) (citations omitted).

Thus, the Court must only determine whether Plaintiffs’ claims seeking a
declaration that the New R&l Properties Law is unconstitutional on its face, and,
correspondingly, a declaration that “it would beamstitutional for the JUSTICES to enforce or
adjudicate cases brought under the TOWIN% Rental Law because that law is
unconstitutional” warrant dismissal.

Plaintiffsclaim, inter alia, that they are entitled #odeclaration that the New
Rental Properties Law is unconstitutional besgaf1) it “precludes thissuance of a rental
permit unless” the permit application lists the narokall tenants (First Am. Compl. T 46(A));
(2) the Town does not have a compelling inteiresbtaining the names of tenants, nor has the
Town demonstrated that it has utilized tbast restrictive mearns achieve its goald. 1 46(B);
and (3) “[t]he revelation of sudenants’ names, even if tbener-lessor could actually be
assured of learning them from the tenants . ‘inéxtricably intertwined'with the issuance of a
rental permit, without which a homeowner Wi subject to multiple criminal misdemeanor
chargesTid. 1 46(C)). However, the Town Defendaatgue that the Plaintiffs lack standing to
assert the privacy rights of tenants (Defs.” Men21aR2). In response, Ptaiffs assert that the

required disclosure of tenants’ names hasaaly been declared unconstitutional in the case
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Anthony v. Town of N. Hempste@dA.D.3d 378 (2d Dep’'t 2003), and, therefore, Plaintiffs are

asserting their rights and “not jusie tenants’ rights to privacy.(PIls.” Mem. in Opp’n. at 16.)
“A federal court cannot pronounce any stef either of a state or of the United
States, void, because irreconcilable with thiestitution, except as it is called upon to adjudge
the legal rights of litigants in actual controversieBaker v. Carr 369 U.S. 186, 204 (1962)
(quotingLiverpool, N.Y. & Phila. Steam-Ship Co. v. Comm’rs of Emigratid® U.S. 33, 39
(1885)) (internal quotation marks omitted). “Whatla party has sufficiestake in an otherwise
justiciable controversy to obtain judicial resoduttiof that controversy is what has traditionally
been referred to as the question of standing to sbierra Club v. Morton405 U.S. 727, 731-
32 (1972);see also BakeB69 U.S. at 206-07 (finding standit@gsue where the party sought
“relief in order to protect or vindicate an interestheir own, and of th@ssimilarly situated”).
Assumingarguendathat Plaintiffs correctly arguiat the New Rental Properties
Law unconstitutionally infringes upon the tenants’ right to privacy according to the holding in
Anthony Plaintiffs have nonethelefaled to establish standing to challenge the New Rental
Properties Law on that basis. Plaintiffs haveallgiged that they “ha[ve] suffered an ‘injury in
fact’ that is (a) concrete amqmarticularized and (b) actual mnminent, not conjectural or
hypothetical; . . .[and that] the injury is figitraceable to the challenged action of the
defendant.” Congregation Rabbinical Coll. of Tartikov, Inc. v. Vill. of Pomo@&5 F. Supp. 2d
574,589 (S.D.N.Y. 2013). “Federalurts as a general rule allow litigants to assert only their
own legal rights and interestmd not the legal rights andenests of third parties.Farrell v.
Burke 449 F.3d 470, 494 (2d Cir. 2006). “Shiule against third-party qus tertii standing

helps to avoid unnecessary pronouncements and gergasure that the issues before the court



43

are concrete and sharply presentdd.”(quotingSec’y of State of Md. v. Joseph H. Munson Co.
467 U.S. 947, 955 (1984)) (internal quotatiorrksaomitted). Although “the rule agairjss

tertii standing is not jurisdictional, [and] countgy create exceptions to it, the Court does not
find that any such exception is presented hé&te.cf. Joseph H. Munson Co467 U.S. at 956
(recognizing an exception to general rulaiagt third-party standg “[w]here practical

obstacles prevent a party from assgrtiights on behalf of itself”).

The New York Appellate Division, iAnthony determined that a statute which
required a permit application to contain the narages and relationships &nants violated the
tenants’right to privacy. Anthony 2 A.D.3d at 379 Anthonydoes not, however, stand for the
proposition that a landlord’s rightd privacy is violated by having disclose tenants’ names on a
permit application, nor have Plaintiffs prdeid any basis to suppdheir argument that
providing tenants’ names on a permit apgtion causes injury to PlaintiffsSee Sierra Clyb
405 U.S. at 735 (stating that “the party seekingew must be himself among the injured”);
Palmieri, 2006 WL 1155162, at *13 (“Pldiiff must rely on his own injury and not that of his
residents.”) (quotingPuglisi v. Underhill Park Taxpayer Ass'847 F. Supp. 673, 694 (S.D.N.Y.
1996),aff'd, 125 F.3d 844 (2d Cir. 1997) (unpublishe(i}ernal quotation marks omitted).
Similarly, Plaintiffs’ claim, that “unless an a&r-lessor violates thertants’ constitutionally
[sic] right of privacy to have their names omitted from rental permit application [sic], no permit
will be issued” (First Am. Compl] 32(C)), alleges a violation of the tenants’ right to privacy,
not the Plaintiffs’. Thus, Plaintiffs do not have standing to challenge the constitutionality of the

New Rental Properties Law on the basis thegdquires the disclosure of tenants’ names.
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Plaintiffs next claim that the NeRental Properties Lasghould be declared
unconstitutional because its definition of “family” “impinges upon the right of a family to define
itself in ways other than that providedtire local laws . . . bgtandards that are
unconstitutionally vague and undefined, arbitrary and capricious,” and “[tjhe TOWN'’s
‘rebuttable presumption’ that fog4) or more persons living i free-standing rented residence
is a crime unless . . . [their] relationship is that of ‘the functional equivalent of a family’ . . . is an
unconstitutional invasion of a constitutionallyopected privacy interesind treats renters
dissimilarly to owner-occupants and those whoaythve.” (First Am. Compl. { 46(D).)

Here,again,Plaintiffs lack standing to assert a fac@lallenge to the New Rental
Properties Law on the basis of the law’s defomtof “family” because Plaintiffs have not
alleged any cognizable injury of their own riigig from the law’s definition of “family.”

Instead, the Amended Complaint alleges injurthetenants in that the New Rental Properties
Law “impinges upon the right of a family toftee itself,” and “inva[des] a constitutionally
protected privacy interest [of renters](First Am. Compl. 1 46(D).)

Plaintiffs also allege that the New Rental Properties laould be declared
unconstitutional as violating thegial Protection Clause becausg:“there is an absence of any
rational basis in the record. . hiit] rent[ing] a free-standing siregfamily residence to even one
or two people poses any greatespecial threat to the TOWN]. ] . than an overcrowded and
misused owner-occupied house and the legislativatiafgoears to rest gty on an irrelevant

prejudice against ‘renters’ ” (First Am. Comffl46(G)); (2) “lessorswners’ homes are being
subjected to arbitrarily impesl greater scrutiny and stectmore updated building code

requirements than non-lessors’ homed: { 46(H)); and (3) owner-leers must “pay licensed
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professionals to perform expensive renovationstandy fees in order to obtain a professional
‘certification’ that there is ‘full compliancevith all of the TOWN's current codes when the
neighboring owner-occupiedqerties are not held to the same standaidsY 46(1))1°

However,asdiscussedupra “[tlhe general rule is thdéegislation is presumed to
be valid and will be sustained if the classificatdrawn by the statute is rationally related to a
legitimate state interest.Cleburne 473 U.S. at 440. Here, the toWwas a legitimate interest in
“the safety of its residentshe live in rental properties.Palmieri, 2006 WL 1155162, at *7.
Thus, because the New Rental Properties Law’s classification based upon rental status is
rationally related to the Town'’s legitimate interesthia safety of renter®|laintiffs’ facial attack
on equal protection grounds failSee also Marcavag8&26 F. Supp. 2d at 744-45 (dismissing
equal protection challenge to law “requir[iray} inspection of owner-occupied residences in
building also containing rentahits, [but not] residences urethed to any rental property”
where state’s interest was “to protect and prantiog¢ public health, safeand welfare of its
citizens”) 1!

Plaintiffsfurtherclaimthat the New Rental Propessi Law’s requirement that a
rental permit applicant designate the Town Chslkan agent for proceg®lates “Due Process
and Access to the Courts” by redng a lessor-owner to “surrender his/her/its right to receive
actual direct ‘noticebf a misdemeanor charge by perdateivery.” (First Am. Compl.

46(M), (N).) Specifically, Plairffs argue that New York Crimal Procedure law “requires

o'while Plaintiffs appear to allege an Equal Protgcchallenge in paragraph 46(J) of the First Amended
Complaint, the Court is unable to determine the nature of Plaintiffs’ claim as it is so poorly framed.

11 To the extent that paragraphs 46(H) and (I) of the Amended Complaint challenge tRehtaiv
Properties Law as requiring warrantless inspections, the Court dismisses those challenges fonthéiseassed
supra
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personal service of a criminal summons ontg@eand on a corporation.” (Pls.” Mem. in
Opp’n. at 20.)

Plaintiffs’ claim is flawed in numerousspects. First, Plaintiffs appear to
confuse personal servieath personal delivery. AlthoughéhAmended Complaint states that
lessor-owners have a “right” teceive service by personal delivery (First Am. Compl. § 46(N)),
the basis for their argument is purportedly fountha Criminal Procedure Law which, Plaintiffs
argue, “requires personal service of a crimgwahmons.” (Pls.” Mem. in Opp’n. at 20).
However, personal delivery is ontyie method of personal servicgee People v. Turkel30
Misc. 2d 47, 48 (Crim. Ct. N.Y. Cnty. 198%)serving that personal service includes “1.
[p]ersonal delivery; 2. delivery and mail; 3. seevupon a designee; 4. substituted service and,;
5. expedient service”) (quoting N.Y. CPLR 3@Bjternal quotation marks omitted). Thus, the
New Rental Properties Law provides for perd@aavice by means aervice upon a designated
agent, i.e., the Town Clerk. Additionally, psinted out by the Town Defendants (Defs.” Mem.
at p. 32-33 n. 4), the New Rental Propertiew Ippovides the option of choosing between the
Town Clerk or a person, firm or corporatiorviry an actual place of buress, dwelling place,
or usual place of abode located within bmeindaries of the Towof Southampton as a
designated agent to receive serviée.

Furthermore, contrary to Plaintiffs’aim that New York Criminal Procedure Law

requires personal service of a criminal summtthgre is no provision in [New York Criminal

2 The Court notes that the Amended Complaint also alleges that the Criminal Procedure Law requires
“personal delivery of a criminal sunams” (First Am. Compl. 1 46(P)) and gitefore, Plaintiffs’ augment in their
opposition papers that the Criminal Procedure Law reqtpersonal service” may haveén error. Nonetheless,
Plaintiffs’ claim fails because, as discussed below, tliiGal Procedure Law does hoontain a requirement that
service be effected upon a defendant by personal delivery.
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Procedure Law directing the] method of sena€a criminal summons upon a natural person.”
Turkel 130 Misc. 2d at 4%ee alsd’eople v. Mancusd 0 Misc. 3d 1055(A), at *1 (City Ct. of
Buffalo July 13, 2001) (unpublished) (stating that‘t@aminal Procedure Law . . . is silent as to
how a summons is to be serVeahd finding “nail and mail” selice of summonses for alleged
housing code violations to begmer service of pross). In addition, Criminal Procedure Law §
600.10(1) provides that servicemcess upon a corporate defendard criminal action “may
be effectuated by the issuance and servicesaframons or an appearance ticket by delivery to
any agent of such corporation authorized by appointment or by law to receive service of
process.”People v. J & L Landscaping, Ind2 Misc. 3d 1187(A), at *{Crim. Ct. Kings Cnty.
July 28, 2006) (unpublished). Therefore, Newk'Griminal Procedure Law does not prohibit
service upon the Town Clerk as the designateditaipr an individual defendant, and, contrary
to Plaintiffs’ claim, expressly permits servigpon a corporation’s agewho is authorized by
appointment or law. Accordingly, Plaintiffsdarrectly argue that éhdNew Rental Properties
Law contravenes New York Criminal Rexdure Law’s service requirements.

The Court observes that in atitah to the above-mentioned grounds alleged by
Plaintiffs in support of a declaration thhe New Rental Propees Law is facially
unconstitutional, the Amended Complaint lis&veral other groundsahhave not been
addressed by either party upon this motibtawever, Plaintiffs’ Amended Complaint
constitutes an endless litany of claimed contstitial violations which, more often than not, are
unintelligible and perplexing. The Town Defendants, who have sought to eliminate Plaintiffs’

numerous grounds in support of a declaratiomeheot addressed Pldiifs’ additional grounds

in support of a declaration found in paragraphs 46),(G), (K), (L), (N),(O), (Q), (R), (S),
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and (T) of the Amended Complaint, presumal@dgduise of the convoluted nature of Plaintiffs’
claims. For example, the Court is confoundedPlamtiffs’ claim that “[tjhe TOWN's stated
reasons for promulgation for suclgiglation is ‘not suitably tagdred to serve a compelling state
interest’ insofar as there was bona fidecomprehensive study or plan by the TOWN that ever
indicated through objectively colleed data that non-owner-occadiresidential units are any
less overcrowded, any less dangerous, any less violative of various State and Town laws . . . .”
(Id. 1 46(E).) The Court is unaware of nowvea@laintiffs provided any legal support for
Plaintiffs’ claim that a government’s legislativéent in promulgating a atute, rather than the
legislation itself:* must somehow be “suitably tailoredSimilarly, it is unclear to the Court
how the New Rental Properties Law violatiks Commerce Clause and the Privileges and
Immunities Clause, as Plaintiffs claimld.( 46(L).) Moreover, the fact that Plaintiffs do not
address in their oppii®n papers their additioh@ases in support of a declaration suggests to
the Court that Plaintiffs have abdoned those alleged bases. Nogless, in the exercise of its
discretion, the Court will gramRlaintiffs leave to amend their Amended Complaint to reframe
and clarify their additional allegians if, in fact, Plaintiffs maitain that those unaddressed bases
provide support for a declaration that the New REeRtoperties Law is facially unconstitutional.
B. Declaratory Relief as to the Town’s “Copy Cat” Law

Here, Plaintiffs seek a declaratiomattthe Town'’s local law, Code 8§ 123-1 (the

“copy cat” ordinance), which adopts the Stateire Prevention arBluilding Codes, is

unconstitutional facially and as applied becauéalg to “provid[e] notce and an opportunity to

13 The Court notes that even if Plaintiffs intended togalle strict scrutiny standaod review, that standard
is not applicable in this case since Plaintiffs have not alleged the implication of any liberty or property interest of
their own.
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remedy.” (First Am. Compl. § 131 plaintiffs furthe claim that § 123-1 ‘bootstraps’ a state
law . . . into a profitable TOWN c . . . designed to siphon monfesm the State’s coffers into
its own.” (d. 1 63.)

Plaintiffs’ basis for a declarat is founded upon alleged procedural and
substantive due process violationSe¢First Am. Compl. 11 61-63.) However, as discussed
above, because Plaintiffs have failed to allege the deprivation of a constitutionally protected
liberty or property interest, thestlue process claims are unavailirfgee Roth408 U.S. at 570-71
(stating that a determination of h&ther due process requiremeagpply in the first place [calls
for the Court to] look . . . to the nature of the ing¢ra stake . . . to seetlfe interest is within
the Fourteenth Amendment’s protection of libeahd property”). Thus, Plaintiffs’ claim is
dismissed.

C. Declaratory Relief as to the Town’s Prosecutions

Plaintiffs also seek declarationsctiging that the Town’s “current plan of
prosecution of violations of its local laws by @&n TOWN's [sic] attorneys violates the Due
Process rights of criminal defendants becaiuseso fraught with conflicts as to be
fundamentally unfair and unconstitutionaid.(Y 132), and “any prosecution of a criminal
violation before the JUSTICES by any attormgyo has not been pre-designated by the Attorney
General of Suffolk County District Attorney [$i§pota and filed an oath in the County Clerk’s
records is a violation of Due Process!. ] 133). However, sinageither party has addressed
these claims in the moving papers nor haeeTtbwn Defendants sought dismissal of these

claims, these claims will not be dismissed in response to the current motion.
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XI11. Injunctive Relief (Count VIII)

Plaintiffs seek injunctive relief: (Ijequiring that Defendastprovide training to
all of its code and law enforcement officarg;luding prosecutors, to teach them the
constitutionally adequate procedures in conoectvith enforcement of the alleged pool fencing
and pool gate enclosure violationgd.(f 138); (2) preventing the famcement of the Town’s
Old Seasonal Rental Law until its constitutionality has been determined by thei@old39);
(3) preventing enforcement of the Town’s New RéRtroperties Law, asell as adjudication of
any cases brought pursuant to same, until itstitotignality has been dermined by the Court
(id. 1 140); (4) preventing “thEOWN'’s manner of issuing crimal summonses for alleged
violations of the ‘copy cat’ local ordinances”tiliits constitutionalityhas been adjudicateml (
141); and (5) “requiring Defendants to submit to monitoring by the New York State Attorney
General[‘s] Office” (d. 1 143).

The Town Defendants seek dismissabioty Plaintiffs’ claim seeking injunctive
relief enjoining pending prosecutions pursuant to the Old SeasontalRaw. (Defs.” Mem. at
38.) Since the Court agrees with the Tdwefendants that, as noted above,benger
abstention doctrinand its progeny prohibit this Court froexercising jurisdiction over matters
concerning ongoing state-court peedings, to the extent Plaintiffs seek to enjoin pending
prosecutions under the Old Seasd®ehtal Law, their claim is dismissed. For the same reason,
to the extent Plaintiffs sedk enjoin pending prosecutionsder the New Rental Properties
Law, that claim is dismissed as well. Furthere) since the Court findbat the New Rental

Properties Law is facially constitutional, Plifs’ claim seeking injunctive relief enjoining
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future enforcement of the New Ral Properties La is dismissed* However, since the Town
Defendants do not seek dismissaPddintiffs’ other claims for ijunctive relief in Count VIII of
the Complaint, those claims will not be dismissed.
CONCLUSION
For the foregoing reasons, the motion by the Town Defendants to dismiss the First
Amended Complaint is GRANTED jpart and DENIED in part. Disissal is denied as to those
claims in Counts VII and VIl for which the Town Defendants did not provide arguments in
support of dismissal. Plaintiffs shall file acéed Amended Complaint in accordance with this
decision by December 16, 2013.
SO ORDERED

Dated: Central Islip, NY
Novemberl4,2013

/sl
DenisR. Hurley
Unites States District Judge

14 Although the Court also finds that the Old Seas&maltal Law is facially constitutional, because that
law has been repealed, any claim for injunctive relief sought by Plaintiffs to enjoin its future enforcement has been
rendered moot.



