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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

DOUGLAS SEARSON, Individually, and
on Behalf of All Others Similarly Situated

Plaintiffs, MEMORANDUM AND ORDER
07-CV-3909 (DRH) (ARL)
-against

CONCORD MORTGAGE CORP. D/B/A
CMC DIRECT, RICHARD CHIERT,
MITCHELL CHIERT, DONALD CHIERT,
EDWARD GILBRIDE, and MARK
GALLAGHER,

Defendans.

APPEARANCES:

For the Plaintiffs:

ERIK H. Langeland, P.C.

500 Fifth Avenue, Suite 1610
New York, NY 10110

By.  Erik Harald LangelandEsq.
STEPHAN ZOURAS, LLP

205 N. Michigan Ave., Suite 2560
Chicago, IL 60601

By: James B. Zouras, Esq.

Ryan F. Stephaiksq.
Hurley, Senior District Judge:

Plaintiffs, loan offices for the defendant Concord Mortgage Corp. d/b/a/ CMC Direct
(“Concord”), bring this action seekimginimum wages and overtime wagassuant to the Fair
Labor Standards Act (“FLSA; 29 U.S.C. 88 20&t seqand New York Labor Law (“NYLL")
Defendants Edward Gilbride and Mark Gallagher (“defaulting defendantsitrolling officers

of Concordfailed to answer plaintiffscomplaint,and on February 12, 2010, the Court entered

default judgmenagaing thembut did not make findings as tordages becaug#aintiffs did not
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seek a damages calculation at that time. On MagB3after settling with the remaining non
defaulting defendants, plaintiffs moved for damages against the tilejaldfendants. The
Court referred plaintiffs’ motion to Magistrate Judge Lindsay, and on Deceiab2013, Judge
Lindsay issued a Report and RecommenddtiBn& R”) denying plaintif§ motion in its
entirety. Presetly before the Court is plaintiffs’ Deagber 30, 2013 objection to Judge
Lindsays ruling. For the reasongsforth below, the plaintiffs’ motion is returned to Judge
Lindsay for further analysis
BACKGROUND

The Court assumdamiliarity with the factsand procedural histogs set forthn

Magistrate Judge LindsayReport and Recommendation.
DISCUSSION

Legal Standard

Rule 72(b}3) provides that “a district judge mus¢termine de novo any part of [a]
magistrate judge's disposition that has been propéjgctedio.” Fed.R. Civ. P. 72(b)(3)see
also28 U .S.C. § 636(b)(1)(B). The Court may “accept, reject, or modify the recommended
disposition; receive further evidence; or return the matter to the magistragewitbdg
instructions.” Fed.R. Civ. P. 72(b)(3).“The de novaeview requires the district court neither to
‘rehear the contested testimony’ nor to ‘conduct a new hearing on contestad issbi@etman v.
Klein, 2010 WL 4916722, at *1 (E.D.N.Y. Nov. 24, 2010) (quotihgted States v. Raddatz,
447 U.S. 667, 674-75 (1990)Moreover, even on de novaeview, a district court will
generally “refuse to consider arguments, case law and/or evidentiary matecialcould have
been, but was not, presented to the magistrate judge in the first instiieceédy v. Adamo,

2006 WL 3704784, at *1 (E.D.N.Y. Sept. 1, 2006) (quotitaynes v. Quality Market2003
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WL 23610575, at *3 (E.D.N.Y. Sept. 22, 2003)) (internal quotation marks and alteration
omitted).
II. Discussion

Judge Lindsay’s Report and Recommendation

In support of their motiorRlaintiffs submittedtestimony from Searsacand four opt-in
plaintiffs stating that each worked an average of 60-70 hours per weskistMteJudge
Lindsay explained that “[b]ased on this testimony, the plaintiffs have used tlagaveé 65
hours a week to calculate the damages for all 79opiaintiffs.” (R & R at 4.) Although
Judge Lindsawpccepted that average, $band fault with the calculation of damages owed to
each plaintiff To demonstrate the amount of damages due, plaintiffs submitted a spreadsheet
containing seventy-four of the opt-in plaintiffs. For each plaintiff, the spreatksted the
number of hours worked per week (65 for each plaintiff), the number of weeks worked, and the
damages due. The spreadsheet, however, included two columns labeled “weeks worked,” and
for each plaintiff the two columns contained different figures. Judge Lindsay thatethere
was confusion as to what the two different “weeks worked” columns of plaintifishdpheet
represented and that there was “no identification of the year(s) in which ¢ke were
worked.” (R & R at 5.) Moreover, the court observed tktae spreadsheet [didpt reflect all
of the [79] optin plaintiffs.” (Id.) Finally, the court concluded that “given the deficiencies of
documentation submitted, [it could not] be ensured that finexg a basis for the damages
specified in the default judgment,” and it denied plaintiffs’ motion for damagdeg. Rlaintiffs
object to Magistrate Judge Lindsay’s recommendation “that no damages shoulddeddwa

(Pls.” Mem. in Obj. (*Obj.”) at 5.)
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Plaintiffs’ Burden

Generally, “[a]n employee suing under the FLSA has the burden of proving that he
performed the work for which he was not properly compensatddsking v. New World
Mortgage, Inc. 570 Fed. App’x 28, 31 (2d Cir. 2014) (citiRgich v. S. New England
Tele@emmc’nsCorp, 121 F.3d 58, 66-67 (2d Cir. 1997)). Plaintiffs argue, however, that their
ability to meet this burden was hampered by defendants’ failure to “makeamaint/or
produce the required payroll and employment records” in accordance wifl{§ @fithe FLSA
and NYLL § 195(4). (Obj. at 2, 3.)

When an employer fails to keep adequate records in compliance with the FLSA and
NYLL, an employee suing for lost wages may carry his burden by meetistpiingard set forth
in Reich v. Southern New England Telecommunications.Cii2fh F.3d 58 (2d Cir. 1997).
Reichstates thaabsent adequate personnel recoptiantiffs can prove they were not properly
compensatebly “present[ing] the testimony of a representative sample of employ&esch
121 F.3d at 67. The plaintiffs, however, still “must produce sufficient evidence to g tduali
the employees have in fact performed work for which they were improperlyecwaed and
produce sufficient evidence to show the amount and extent of that warkdagtter of just and
reasonable inference.’ Id. (quotingAnderson v. Mt. Clemens Pottery C828 U.S. 680, 687
(1946). “The burderthenshifts to the employer to present evidence either of the precise wages
paid or evidence to ‘nedal the reasonableness of the inference to be drawn from the
employee’s evidence.’ Doo Nam Yang v. ACBL Corpl27 F. Supp. 2d 327, 331-32 (S.D.N.Y.
2005). (quotingAnderson 328 U.S. at 688). “New York law incorporates a similar standard,”
providing that “where an employer fails ‘to keep adequate records, . . . the emplogdation

shall bear the burden of proving that the complaining employee was paid wagess lagaefi



wage supplements.’ 1d. at 332; n. 3 (quoting N.Y. Lab. L. § 1@)see also Jiao v. Shi Ya
Chen 2007 WL 4944767, at *3 (S.D.N.Y. Mar. 30, 2007) (discussing the burden shift under
New York law) Of course, whereas here the defendants thefizailtedand have not attempted
to negate plaintiffs’ evidence, it is not possible for titermeet thisourden. Therefore, the
Cout’s inquiry is limited to whether plaintiffs have met the burden set forReich

As mentioned above, in support of their claim, plaintiffs presented a spreadsheet
“summarizing the total weeks worked and damages owed” to each plaintiff. $2deich | 3.)
Plaintiffs statehat they “based their calculations on Defendants’ payroll and other employment
records to the extent they eXistl], and supplemented them with information acquired directly
from members of the collective classId.(T 4.) As plaintiffs explainfurther, “Plaintiffs’ dates
of employment were obtained through an investigation of tHerdants’ limited employment
records. Further, as those recdmiere] incomplete and inaccurate, they were supplemented by
the optin forms completed by the Plaintiffs or Plaintiffs’ declarations.” (Obj. at 8.)
Additionally, plaintiffs clarify that thdirst “weeks worked” column in the spreadsheet contains
the number of weeks worked according to plaintiffs’ impferms (“the opt-in column”), and the
second “weeks worked” column contains the number of weeks worked according to defendants’
personnel records (“the personnel columnty. &t 10.) According to plaintiffs, the members of
the collective class collectively worked a total of 2,814 work weeks for whichctiregntly
seek minimum and overtime wages. (Zouras Decl. Mapeover plaintiffs assert thabased
on the declarations submitted, they have sufficiently shtbateach employee worked an

average of 65 hours per week. Furthermore, using two multiplication formulas fislainti



calculate that they are owed $@6,851.27 in unpaid minimum and overtime wabékl. § 10.)
To compute the total damages owed to plaintiffs including liquidated daméajesffp
“multiplied the amount of minimunwvages and overtim@vage$ dueby two. . . to reach
$4,413,702.53.7 I¢. 7 11.)

Evenassuming that plaintigfhave sufficiently demonstrated through deelarations of
Searson and four of the ojptplaintiffs that each plaintiff worked an averagetdf hours per
week, plaintiffs still have not presented sufficient evidence regardingithber of weeks
plaintiffs workedfor the Court to award damages to all plaintiffdthough plaintiffs state that
there are 79 opt-in plaintiffs, the spreadsheet contains figures for only 74 indsvidual
Additionally, although the plaintiffs have explained the purpose of tbeé'weeks worked”
columns, they do not explain, in the case of a plaintiff who has a figure in both of those ¢olumns
which number was actually used to calculate damagdasrthermore, plaintiffs have not
provided sufficient evidence allowing the Court to reasonably infer the agafrite numbers
in the opt-in column. Generally, the plaintiffs’ aptformsindicate the period plaintiffs worked

only by months and yeargiosking 570 Fed. Appt at32 (finding that plaintif had not

! Plaintiffs’ formula for un@id minimum wages is: “Total number of workweeks during
the statutory time period ‘TWW’ (x) unpaid minimum wage hourg & week ‘HPW’ (x)
applicable rate(s) of pay ‘ROP.”” (Zouras Decl. { 6.)

Plaintiffs’ formula for unpaid overtime wages is: “Totalmber of workweeks during the
statutory time period ‘TWW’ (x) unpaid overtime hours (25) per week ‘HPW’ (x)icgiple
rate(s) of pay ‘ROP’ (x) one armhehalf overtime pay premium.”Id. 1 7.)

Plaintiffs further explain that “[t]o the extent payroll oeds exist[ed] showing actual
commission payments received by Plaintiffs during any payroll period, Pfaioted those
amounts to calculate each individual’'s minimum wage and correspoovngme rate,” though
they hae not included any such payroll records in their submissilahn .y 8.) ‘Otherwise,
Plaintiffs used the New York minimum wage rate in effect during the relevanpenl.”

(Id.)

2 |t seems that plaintiffs may have used solely the personnel column to eattadadges
since only that column contains the total number of hours worked, i.e., 2814. If so, it is not clear
to the Court what role the figures in the opt-in column playqdaimtiffs’ calculation.



presented sufficient evidence where-optormsindicated only the months and years of
employment). Even if the Court were to approximate the weeks worked based dortinesa
more serious problemxistsin that insome caseshe number of weeks workeedcordedor a
particular plaintiff in the opin column de@snot match the number of weeks worked stated in
thatplaintiff's opt-in form. For example, in the case of Kinley Dutton, Dutton’simdrm

does not contain any dates of employment, but the aghinmn state that Dutton worked for
33weeks® In addition, Jean Oriol's opir form stdes that Oriol worked from October of 2006
until January of 2007, a period of approximately 4 modipproximately 16veeks), however
the opt-in column indidas thashe worked 24veeks.

Although “not all employees need testify in order to prove FLSA violations or recoup
backwages, the plaintiffs must present sufficient evidence [for the Court] to angdasonable
inference as to the number of hours worked by thetestifying employees.'Grochowski v.
Phoenix Constructigr318 F.3d 80, 88 (2d Cir. 2003). Moreover, the Court is not permitted to
“Just accept [plaintiff§] statement of the damagesTtansatl. Marine Claims Agency v. Ace
Shipping Corp.109 F.3d 105, 111 (2d Cir. 1997). Here, plaintiffs have not presented sufficient
documentation such that the Court can reasonably infer thatatslamages calculian is
appropriate.The Court, however, will permit plaintiffs to submit additional documemntabo
Judge Lindsay to the extent it would cure any of the above-mentioned deficiencoesdiAgly,
the motion is referred back to Magistrate Judge Lindsay to set a time fyaplaiftiffs to

submit such materials for her review. Additionalligiptiffs urge the Court “not to deprive the

% The plaintiffs submit a declaration of Kinley Dutton, whinHicates hhat Dutton
worked approximately 10 months (forty weeks). It is not clear from this déclaror from the
blank opt-in form how plaintiffs reached the figures in the opt-in column and personnel column
of the spreadsheet, indicating that Dutton worked thirty-three and tivietyveeks respectively.



entire class of damages,” but if necesgarieliminate, from the damages calculationsstho
Plaintiffs for whom a concerexisted.” (Obj. at 15.) Regarding this requedggistrate Judge
Lindsay should also consider whether plaintiffs have submitted sufficient docuiorentat
demonstrating the wages due to any of the individual plaintiffs and issue a Report a
Recommendation as to whether ptdfa have proven any damages to a reasonable certainty.
Conclusion

For the foregoing reasor@aintiffs’ motion for damages is returned to MagstrJudge

Lindsay for furthemmanalysis

SO ORDERED.

Dated: Central Islip, New York
DecembepR?2, 2014 /sl
Denis R. Hurley
United States District Judge
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