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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

ELIZABETH THIERIOT, individuallyand
as TRUSTEE of the ELIZABETH
THIERIOT REVOCABLE TRUST, and the
ELIZABETH THIERIOT REVOCABLE
TRUST,

Plaintiffs, MEMORANDUM AND ORDER
07-CV-5315 (DRH) (AKT)
-against
JASPAN SCHLESINGER HOFFMAN, LLP,
STEPHEN P. EPSTEIN, LISA M. GOLDEN,
ALAN K. HIRSCHHORN, and SETH H. ROSS

Defendans.

APPEARANCES:
For the Plaintiffs:
THEODORE S. STEINGUT
One Whitehall Street, '7Floor
New York, NY 10004
By: Theodore S. SteingUugsq.
For the Defendants:
WALSH, MARKUS, McDOUGAL & DeBELLIS/LLP
229 Seventh Street
Garden City, NY 11530
By: Paul R. McDougal, Esq.
Hurley, Senior District Judge:
Elizabeth Thieriot (“Thieriot” or “plaintiff’)and the Elizabeth Thieriot Revocable Trust
(“the Trust”) (collectively “plaintiffs”ycommenced this action alleging malpractice claims
against the law firm Jaspan Schlesinger Hoffman, LLP, and four of its pa$tepben P.
Epstein (“Epstein”), Lisa M. Golden (“Golden”), Alan K. Hirschhorn (“Hirschiiprand Seth

H. Ross (“Ross”Jcollectively “defendant3. On March 6, 2013, Judge Platt issued a decision
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denying defendants’ motion for summary judgment (“the Summary Judgment)Or@e
August 27, 2013, Judge Platt granted defendants’ motion for reconsideration of the Summary
Judgment Order (“the First Reconsideration Order”) and granted defendantsi foot
summary judgment. Subsequently, on May 30, 2014, Judge Platt granted plaintiffs’ motion for
reconsideration of the First Reconsideration Order and vacated that order ¢tinel Se
Reconsideration @er”). On July 8, 2014, the case was transferred to this CBugsently
before the Court is defendants’ motion for reconsideration of the Second Recorwsiderdar.
For the reasonssforth below,the defendants’ motion is granted, and upon reconsiderdimn, t
Court vacatesa portion of the Second Reconsideration Order as described below.
BACKGROUND

The Court assumeamiliarity with the factsand procedural histomyf this caseas set

forth in Judge Platt’s prior orders.
DISCUSSION

Legal Standard

The decision to grant or deny a motion for reconsideration lies squarely within the
discretion of the district courtSeeDevlin v. Transp. Comm'ns Int'l Unioh75 F.3d 121, 132
(2d Cir.1999). The standard for a motion for reconsideration “is strict, and reconsiderdiion wi
generally be denied unless the moving party can point to controlling decisionstoal|fdata
that the court overlooked—matters, in other words, that might reasoreabkpbcted to alter the
conclusion reached by the courShrader v. CSX Transp., In@Q F.3d 255, 257 (2d Cir. 1995)
accordArum v. Miller,304 F. Supp. 2d 344, 347 (E.D.N.Y. 2003)e also U.S. Titan, Inc. v.
Guangzhou Zhen Hua Shipping C82 F.R.D. 97, 100 (S.D.N.Y. 1998) (concluding that a

motion for reconsideration under Local Civil Rule 6.3 “provides the Court with an opportnity t
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correct manifest errors of law or fact, hear newly discovered evidenc&g@oagshange in the
applicable law or prevent mi@st injustice”). The maing party, howeer, maynot repeat
“arguments already iefed, considered and decidedsthonberger v. Serchuk42 F. Supp.
108, 119 (S.D.N.Y.1990nccord Polshy v. St. Martin's Press, In2000 WL 98057, at *1
(S.D.N.Y. Jan. 18, 2000%ee alsaMedoy v. Warnaco Employgd.ong Term Disability Ins.
Plan, 2006 WL 355137 (E.D.N.Y. Feb. 15, 20@6)he standard for . .reconsideration is strict
in order to dissuade repetitive arguments on issues that have already been condligiérethé
Court.”).
1. Discussion
In the Summary Judgment Order, Judge Platt summarized plaintiffs’ legal niakrac
claim as follows:
The gravamen of plaintiffs’ legal malpractice claim is that
defendant firm was negligent in thgrafting of the real estate
contract for the premises, failed to advise plaintiff with regard to
waiving the title exceptions, failed to advise plaintiff to attend the
closing given the implied obligation of good faith in all contracts
and failed to adviselaintiff about resigning as the trustee of her
revocale trust.
(Summary Jdgment Order at 16.) Moreover:
[p]laintiffs also complain that defendants’ performance with
respect to the specific performance litigation was negligent
because defendants falléo: advise plaintiff of the unlikelihood of
her success on the merits; interpose the lack of own€ishipe
premises]defense despite researching the issue; and failed to
conform the pleadings in thaaction to raise that defense.
Plaintiffs furthercontend that dehdants committed malpractice
during the appeal of the decision against plaintiffs in the Kumar
specific performance litigation by makimgnmeritous arguments.
(Id. at16-17.) The court denied defendants’ motion for summary judgmeatibean issue of

fact existed as to “whether the law firm’s decisions to admit that E. [Thieriot¢dwhe
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premises in her answer to the Kumar’s specific performance complaint aadreose the lack
of ownership defense during the ensuing litigati@rerpart of a reasonable strategy or if they
fell below the standard of due care owed to clients by their attorndgs.at (19.) Although the
court noted that there were “innumerable outstanding issues of materiaitfdict,fiot
specificallyaddressany facts relating to any of plaintiffs’ other malpractice allegatidits)

Subsequently, in the First Reconsideration Order, the court Bumdponte¢hat the Tust
was invalid under New York law ametermined that “any conveyance by plaintifthe trust
was void and the trust did not hold title to the property.” (First Reconsideration&d@lgr
According to the coursinceThieriot and not the Trust was the owner of the propérere was
no question of fact as to whether the law firmsmrably admitteds such Moreover at pages
6-9 of that Ordethe Court concluded that there were no other issues addaotany of
plaintiffs’ other malpractice claims. It therefore, reversed its previous ruling andidedtiat
defendants were entitled to summary judgment.

In the Second &consi@ration Order, the court, aded by the plaintiffs that therdst was
created pursuant to California law, found that thesTwas in fact validinder California law
and vacatethe “portion of the [First Reconsideration Order] granting defendants’ motion for
reconsideration and upon reconsideration, granting defendants’ motion for summargntudgm
on the ground the trust was invalid at its inception.” (Second ReconsideratioraO2JeThe
court providedhatthe Summary Judgment Order was the “operative Order; thuthe extent
the [First Reconsideration Ordesjipplemerjed] the[Summary Judgment Ordenjith respect to
plaintiffs’ malpractice allegations (pp-9, that portion of the [First Reconsideration Order]

not vacatd.” (ld. at2-3.)



Plaintiffs “now make[jthis motion for reconsideration or clarificatiohthat order”
because “certain of the malpractice allegations addressed at pafejsitte [First
Reconsideration Order] were found therein to be legally insufficient on the grouhtsethaist
was invalid.™ (Pls.’ Mem. in Supp. at 1.$pecifically,plaintiffs refer tothe following language
at page of the First Reconsideration Order: “Havimgld that the trust was invalid at its
inception, the law firm’s alleged failure to advise plaintiff to resign as gusta norexistent
trust cannot form the basis of a legal malpractice claim.” Plaintiffs claim thatéfgthat the
trust is valid this allegation should stand.Id( at 3.) Moreover, plaintiffs contend that the
language at paged the First Reconsideration Ordeating that plaintif “cannot demonstrate .
.. that defendants committed malpractice by not raising the lack of ownershiselahd by
admitting that plaintiff, and not the trust, owned the property” is no longer accuratete
court’s finding that the flust is valid Plaintiffs also contend that in adhering to pages 6-9 of the
First Reconsideration Order, the court “overlooked specific factual contentanasti by the
plaintiffs in their motion papers that would defeat summary judgment on pldimilgractice
claims that ee not based on the validity of theust. (Id. at 3.) Although defendants concede
that the court’s Second Reconsideration Order reinstates the “Ownersais®€flaim,” they
argue that all of the plaintiffs’ other malpractice claims have lage should remain dismissed.

It seems that the language of the Second Reconsideration Order statpaydsa#d of
the First Reconsideration Ordate not vacated has cadsome confusion as to which claims

have been dismissed and which claims have survived. Moreover, that language seems to

! The Court notes that plaintiffs filed their motion for reconsideration one dayhpakt t
day time limit provided for in Local Rule 6.3. Plaintiffs, however, have filed adaafii in
which they attributéhe reason for this delay to an internet outage. Defendants do not claim to
have sufferedny prejudice due to this delay. As a result, the Court in its discretion wikexc
plaintiffs’ one day delay.



contradict theoperative Summary Judgment Order. Although the Second Reconsideration Order
states that the original order denying summary judgmsemw the “operative Order,” the
subsequent language regardpages @ of the First Reconsideration Orademfuses matters
because it seems tesult in summary judgmebeinggrantedin part as to portions of plaintiffs’
malpractice claim and deni&a part as to other portions of that claim. The Cdhsdyefore,
vacates the portion of the Second Reconsideration Order stating that pages 6-9stf the F
Reconsideration Ordeshould supplement the Summary Judgment Order. The First
Reconsideration Order is hereby vacated in its entifEtye Summary Judgment Order remains
the operative order and the case shall proceed to Agh result of the parties’ various
reconsideration motions, much time has lapsed sheeatter was certified ready for trial in
July of 2012. Accordinglythe matter is refeed back to Magistrate Judge Tomlinson to confirm
that the matter is ready for trial.
Conclusion

For the foregoing reasor@aintiffs’ motion forreconsideration is granted’ heFirst
Reconsideration Order is vacated in its entiegtg the Summary Judgment Order is the
operative order.

SO ORDERED.

Dated: Central Islip, New York
Februarye, 2015 /sl
Denis R. Hurley
United States District Judge
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