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This action was commenced under the Age Discrimination in Employment Act

(“ADEA”), 29 U.S.C. § 62&t seq.the New York State Human Rights Law (“NYSHRL"), N.Y.

'The only claim pertaining to plaintiff John Fordham is one for loss of consortium as a result of defendants’
conduct towards his wife. (See Compl. 9 77-79.) As this claim is entirely derivative of the primary claims in this
action, see Griffin v. Garratt-Callahan Co., 74 F.3d 36, 40 (2d Cir. 1996), the Court will focus in this decision on the
claims pertaining to plaintiff Sonia Fordham, to whom the term “plaintiff” as used hereinafter exclusively refers.

> This Amended Memorandum and Order replaces and vacates the Court’s prior Memorandum and Order dated
August 8, 2012. (See docket no. 34.) The present opinion alters the fourth and fifth unnumbered paragraphs of
subsection lla of the Discussion (entitled “The September 27, 2007 Incident”), which addresses plaintiff’'s prima

facie burden as to the adverse-action element of her claim.
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Exec. L. 8 29(et seq.and other state laws against plairgiformer employerthe Islip Union

Free School Districfthe “District”), and her supervisdbiane Druckmar{“Druckman”). In its
September 11, 2009 Memorandum and Order, the Court granted defendants’ motion taadismiss
number of claims pursuant to Fed. R. Civ. P. 12(b)(6), but allowed the action to proceed as to the
ADEA and NYSHRL claims for retaliation against the District, the NYSHRL claim for

retaliation against Druckman, and the state law claim for defam&wodham v. Islip Union

Free School Distrit662 F. Supp. 2d 261 (E.D.N.Y. 2009). Presently before the Court is
defendants’ motion for summary judgment under Fed. R. Civ. Bs 5 all remaining claims.

For the reasons that follow, defendamtgtion is grante@s to theADEA and NYSHRL claims

and the Court declines &xercise jurisdiction over the defamation claim

BACKGROUND

Plaintiff's retaliation claims arise from twiacidents that occurred during her tenure as a
first grade teacher at the Wing Elementary School in Islip, New YorlDridgkman’s deged
filing of a “child abuseeport against plaintiff, and (2) the District’s denial of plaintiff's
application for catastrophic medical leave. (Defend&®tigtement Pursuant to Local Civil Rule
56.1(“Defs.’ 56.1) 1 3.) Plaintiff alleges that these acts wesaried ouin retaliation forher
submission to the District, through counséltwo letters dated July 31 and August 10, 2007
(hereinafter “discrimination lettel). These letters claimed that plaintiff had been subjected to
age discrimination and hasmenby Druckman (Id. 1 3, 26.

During thefirst chargedetaliatoryincident,which occurredn September 27, 2007,
Druckman, in her capacity as school principal, conducted an informal “walk-through”

observation of various classroomisl. (ff 36.) During this “walkthrough,” which was conducted



pursuant t@ Districtwide initiative (Druckman Dep. at 23), Druckman peered into plaintiff's
classroom andawher “approach C.A., a first grader in Plaintiff's class, take a wateelobtin
the child’s hand, cap it, and tap the child on the heade?qT56.1 1 38.) Plaintiff does not deny
Druckman'’s recitation of the incident, except to suggest that it was more df arfeuch” on
the child’s head, rather than a “tap.” (Plaintiff's Combined Rasp to Defendants’ Statement
of Facts Pursuant to Rule 56.1 (“Pl.’s 56.R8sp.{ 40.) Plaintiff testified thashe made contact
with the child’s head because the chiihs not attnding to what she needed to daxid “so she
could refocus.” Defs.” 561 § 42.)

In the weeks prior to this incident, the District undertook an investigation, headethby
Scricca, Esq(“Scricca”), munsel to the Districto examine the issues raised in plaintiff's
discrimination lettes. While there is some dispute over the exact words used, Superintendent
Alan Van Cott(*Van Cott”) instructed Druckman to limit, in some manner, her contact with
plaintiff during this investigationDefs.’ 56.17 35 Pl.’'s 56.1Resp.y 35.) Purportedly in
accordance with this directive, Druckman did not confront plaintiff directlyrdegg the
classroomncident, but instead informed Linda Lippman (“Lippmarit)e District's Assistant
Superintendent for Human Resources, of the incident. (Defs. 1567} Druckman told
Lippman that she did not think the child was in any danger, or that the incident constituwted chil
abuse, bubevertheless fethat “tapping” a child on the head to restore her focus may not have
been the best way to handle the situatitth.|1 44-45.) Lippman concluded that the
administrators “had to meet with the child and parent to determine if the child fethfortable
or if, in fact, it was an unwelcomed tapLigpman Dep. at 82-83.) Lippman relayed the
incident to Van Cott, who shared Lippman’s view that the matter should be investigefsd. (

56.11949-50.) Both administrators passed the information to Scriccaintdrpretedhe



incidentas triggeringhe mandatory reporting requirements Afticle 23-B of New York’s
Education Law, “Child Abuse in an Educational Settingd’ { 51.) Lippman then directed
Druckman to speak directly with Scricca regarding the incident. Scriccamezuied that
Druckman complete theaw’s mandatory reporting forpbut Druckman refused, believing that
the incident was not serious enoughnpiementsuch measuredd(  56) Lippman and one
other District administrator, Ellen SemgiSemel”) the Director of Curriculum, similarly felt
that although the incident warranted investigratoy the District, it did not trigger any
mandatory reporting requirementkd.(f 57.) Lippman and Scricca instructed Druckman to
memorialize her observation$ the event in writing, which was seen by Druckman and
Lippman only. [d. 11 60, 62.) This report was not placed in plaintiff's personnel fde¥(68.)

As part of the District’s internal investigation into the matter, Lippmanwititthe child
and her mother on September 28, 2007, the day following the incident, before thitktart o
school day.If. 1 64.) The child confirmed that plaintiff's hand hadde contact with the
child’s head, which she described as making her feel “like a hug from Momichyf7(6465.)
The child’s response reaffirmed the District administrators’ view that the mtailile not trigger
mandatory reporting. However, Lippman and Semel followed up on the matter bysiligtins
incident directly with plaintiff. At that meeting, which plaintiff attended with a union
representative, the two admitnegtors discussed the event as it was relayed to them by
Druckman, informegblaintiff of the meeting with the child, and communicai@glaintiff that
tapping a student on the head was not the most appropriate or effective means ohgedocus
student’s attentionld.  67.) Plaintiff expressed her opinion that the incident in question did
not warrant an investigation. Plaintiff faced no disciplinary action from théent and no

indication that the event ever transpired was placed in her persenasl.(Id. 1 68.) During



this meeting plaintiff became ill and appeared to start hyperventilating. (Lippman Dep. at 83.)
She wagaken to the hospital by ambulance #atdradministered psychiatric carePI(s 56.1
Resp.{ 69.) Her personal physician advised that she not return to work for the time lokjng. (
The second incident of alleged retaliation arises from plaintiff's applicatithetDistrict
for catastrophic medical leave. Under the collective bargaining agre€@eit’ or
“contract”) with the District, teachers who suffer from an paaitating illness or injurynay
take up to 150 paid leave days, on top of any accrued sick days. (Defd]’B6)1To qualify
for such leave, the claimamtust be suffering froman injury or illness which “by a group of
three (3) physicians’ recommendations (including the school doctor, attending dactamnel
other to be selected at Board expense) makes it impossible for the pelistaddtilcontinue
working.” (Id.  72.) Plaintiff submitted her applicatidior catastrophic medical leaws
November 19 or 20, 2007, (Def.s’ 56.1 § 69; Pl.’'s 56.1 R8P, citing a diagnosis by her
psychiatrist, Margery N. Satish, of major depression and anxiety, which fblcliaitins beyan
the date that shmet with Lippman and learned of the allegations against her. (Pl.’SRe8[A
77.)
Francis Mazurg‘Mazura”), who began as tHaistrict’s Interim Assistant Superintendent
in October 2007, responded to plaintiff's application by informing her that approvainNvgect
to themedical opinions of three recommending doctors, as set forth ©®BAe (Defs.’ 56.19
79.) The letter further informaalaintiff that the District had selected ttierd doctor under that
contract provision: a psychiatrist named Dr. Sameh Walhd] 84.) The other examining
doctor pursuant to the contract, besides plaintiff's own physician, was Dr. Anthoayeliothe
District’s school physicianld. § 82.) Drs. Wahba and Donatelli both determined that plaintiff

was able to return to workid( 11 83, 85.)Thediagnosisf plaintiff's psychiatrist, Dr. Satish



which wasproduced in plaintiff's initial applicatiofor leave determined that plaintiff was not
suitable to return to work for the next six monthg. { 78.)

Mazura forwarded the three doctors’ recommendations to Superintendent Van Cott for
his review and recommendation to the District Board for a final decision. Bquautiff's
application did not include three doctors’ recommendations in her favor, as requirethender
CBA, he recommended that the District Board deny her request for catastegvac [d. 1 87.)
The Board later denied the@jation.

Plaintiff nevertheless contentisat the District'processingf her application departed
from its usual practice. Specifically, plaintiff cites testimony from Lippmiart,
notwithstanding the language of the CBA, the District did not previously require the opinions of
three doctors prior to approval. Rather, shiegleopinion of the teachereatingphysician was
sufficient to grant leave a benefithat was “routinely granted.d. § 72) The practice of
following the letter othe CBA and requiring the recomendations of three physicians
purportedly began only after Mazura began his work with the District in October 2007.

Followingthe denial of plaintiffsappealof the decisionthe District met with plaintiff
on several occasions to determine the dawehich she would return to work. Ultimately, she
was assigned eassfor the 2008/2009 school yeald ({1 91) Prior to her return, plaintifhet
with Mazura anadlemanded a guarantee fréwim that she would not be harassed or
discriminated against by anyone at the sch@dl.f 91; Pl.’'s 56.Resp.{{ 91, 92.)Mazura
responded that there was no way for him to offer such guarantees. (Defs.’ 56. M@a2dra
did, howeverpffer plaintiff aoneyear leave of absenaghich plaintiff initially accepted but

later declinedopting instead to retire as of August 2008. { 92.)



DISCUSSION
|.  STANDARD OF REVIEW

Summary judgment should be granted where the pleadings and admissible evidence
offered to the Court demonstrate “no genuine issue as to any material facttdahd thavant is
entitled to a judgment as a matter of lawEDFR. Civ. P.56; Major League Baseball Props.,
Inc. v. Salvino, In¢.542 F.3d 290, 309 (2d Cir. 2008). An issue of fact is genuine if the
“evidence is such that a reasonable jury could return a judgment for the nonmoving party.”
Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (188, Roe v. City of Waterbuyp42 F.3d
31, 35 (2d Cir. 2008). Further, the relevant governing law determines which facts emalmat
“only disputes over facts that might affect the outcome of the suit under the govamiwgl
properly preclude thengry of summary judgment.Anderson477 U.S. at 248. Accordingly,
where the undisputed facts demonstrate the union of all the required elements ofcd cause
action and no reasonable juror could find otherwise, the plaintiff is entitled to summary
judgment. Celotex Corp. v. Catretd77 U.S. 317, 322 (1986) (“Rule 56(c) mandates the entry
of summary judgment . . . against a party who fails to make a showingentfto establish the
existenceof an element essential to that party’s case.”).

A party may defeat a motion for summary judgment only “by coming forward with
evidence that would be sufficient, if all reasonable inferences were draws] fiayor, to
establish the existence of [an] element at trifdde 542 F.3d at 36 (quotinGrain Traders, Inc.
v. Citibank, N.A 160 F.3d 97, 100 (2d Cir. 1998)). The non-movant must advaoee'than a
scintilla of evidence,Anderson477 U.S. at 252, and demonstrate more than “some
metaphysical doubt as to the material factddtsushita Elec. Indus. Co., Ltd. v. Zenith Radio

Corp, 475 U.S. 574, 586 (1986). Conclusatatements in affidavits or allegations in the



pleadings are insufficient to defeat a motion for summary judgntattlieb v. Cntyof Orange

84 F.3d 511, 518 (2d Cir. 1996).

Il RETALIATION

The Court analyzes retaliation claims under the AR the NYSHRIusing the same
“burdenshifting” formulafrom Title VIl employment discrimination claimSeeKessler v.
Westchester Gp Dep't of Soc. Servs461 F.3d 199, 205 (2d Cir. 20@8PEA); Apionishev v.
Columbia Univ. in N.Y.2012 U.S. Dist. LEXIS 8160 at *27 (S.D.N.Y. Jan. 23,
2012JNYSHRL).

To make out @rima faciecase of retaliatiorplaintiff must establistievidence sufficient
to permit a rationalrter of fact to fird [1] that she engaged in protected participation or
opposition under [thADEA], [2] that the employer was aware of this activity, [3] that the
employer took adverse action against the plaintiff, and [4] that a causal connerdisn ex
between the protesd activity and the adverse actiame,, that a retaliatory motive played a part
in the adverse employment actioKé&ssler, 461 F.3d at 205-O@itation omitted).

“If a plaintiff sustains the initial burden, a presumption of retaliation arisdsrn, under
the second step of the burdgmfting analysis, the onus falls on the employer to articulate a
legitimate, norretaliatory reason for the adverse employment aétidnite v. Hamilton
Sundstrand Corp420 F.3d 166, 173 (2d Cir. 200&}ing Quinn v. Green Tree Credit Corp.
159 F.3d 759, 768 (2d Cir. 1998)‘[O]nce an employer offers such proof, the presumption of

retaliation dissipates and the employee must show that retaliation was a sulvetsurafor the

® Plaintiff’s opposition brief overstates defendants’ burden by suggesting that they must “clearly establish . . . the
non-retaliatory reason(s) for their actions.” (Pl.’s Opp. at 16.) In fact, the employer’s burden at this stage is merely
one of production, wherein they need only “articulate” their non-retaliatory reasons for taking the alleged adverse
action. See Carlton v. Mystic Transp., Inc., 202 F.3d 129, 134 (2d Cir. 2000).
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adverse employment actiond. (citing Fields v.N.Y.State Office of Mental Retardation &
Developmental Disabilitiesl 15 F.3d 116, 120-21 (2d Cir. 1997)).

Here, defendastconceddhat plaintiff has met the first two elements of pegmafacie
caseut argues that she has either not met the third or fourth elements, depending on the
particular claim for retaliation.

a. The September 27, 2007 Classroomcident

Regarding the September 27, 2007 classroom incidkamtiff allegesin her complaint
that she was subjected to an adverse action in the form of Drucknfelaé&réport of child
abuse’against her. (Compl. § 4dee also id{{ 3946.) To establish that the actions taken
against her were materially adverse for present purposes, plainstfshowthatsuch actions
were“harmful to the point that they could well dissuade a reasonable worker from making or
supporting a charge of discriminatio®urlington Northern & Santa Fe Ry. v. Whil8 U.S.
53, 57 (2006)seeCarmellino v. Dist. 20 of the N.Y. City Dep’t of EQUO06 U.S. Dist. LEXIS
63705 (S.D.N.Y. Sept. 6, 20@6épplying this standard to retaliation claims under the ADEA)

Defendants assdtiatthe alleged conduct did not constitute a materially adverse action,
arguing primarily that no report of child abuse was ever filed against fflaiRtxther,
Druckmanwitnessedhe subjecincident duringa routine classroom observation exercise
mandatedy the District. (2fs’ Br. at 7.) Druckman conducted thexercise by peering
through the classroom door window because she was directed to limit her cortgatintiff
during the District’s investigation into the matters raised by her discriminattensle
Druckman concluded that the contact she witnessed between plaintiff and the chilot was
appropriate andagain becausef herlimited allowable contact with plaintiff, shreported the

matter to District administrators. Defendafuither nde that Druckman never communicated to



these administrators that she believed plaintiff intended to harm the child, anyhatandatory
child abuseeporting requirements were triggerdtdwas theSchoolDistrict’s attorneyScricca,
who believed thencident triggeredhe state’s mandatory reporting requiremeiiiespite
counsel’s opinion, Druckman refused to fill out a mandatory reporting form, as sineedéte
incident did not warrant such measures. After the meeting with the child, whdddstwe
contact as making her “feel like a hug from mommy,” the administrators too wermced that
mandatory reporting did not apply. As a result, no report of child abuse was ever mawekes nor
any record of the incident entered into plaintiff's persofite|

In her opposition memorandum, plaintiff appears to back away from the allegation in her
ComplaintthatDruckman fileda “false report of child abuse(SeeCompl.  44; PIl.’s Opp. at 9-
10.) Indeed, there is no evidence in the record to support such an incendiary claim.f Plaintif
nonetheless argudsat the events that transgirafter the classroom incident amounted to an
adverse action. Most of this argument is made by way of hyperbole untdthtzets in the
record suggesting for instand¢katDruckman “exact[ed] her revenge” in a “grotesque show of
power, domination and retaliation . . . [w]ithout any contexbdke instructional and nurturing
environment in [plaintiff's] classroom . . . show[ing] reckless disregard fortieentature of
what she observed.” (Pl.’s Opp. at 9.) These conclusory statements do not adikiatites
arguments that she was subjected to an adverse action.

Plaintiff also argugshowever, that defendants conducted the investigation into the
incident “in a manner that would best publicize this attack on [plaintiff's] chearaod fithesssa
a teacher” by pointing out thtte interview with the childvasconducted during the morning at
an elementary school when parents, students, and other teachers are ldeatkh0.) The

subsequent meeting between Lippman and plamtdtirred later that same day after Lippman
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found someone s¢ to cover plaintiff's clasgLippman Dep. at 81.) Here, plaintiff suggests that
by making the meetings visible to others, particularly other teadhefiesndants actetd
dissuade other emploge from engagingiprotected activity themselves. For example, plaintiff
states irher response to defendants’ Rule Sadt statementhat “Lippman acknowledged that
the facts of her investigation would get back to [plaintiff] and, one may infer, othiées school
and in the community.”Rl.’s 56.1 Resp. 1 64.)

This asserted inference, however, is somewhat tenuous. It does not ngdedsari
that if an administrator holdsseries oimeeting with astudent, her parent, and heacher,
even if visible to other faculty membetbat the subject matter of those meetiwgsbecome
known to others. Nevertheless, plaintiff was certainly awétkeinvestigation and, depending
on the nature and severity of the matter, could be dissuaded from engaging in fututedorotec
activity herself. Given the charactef the allegatiorhere i.e. that plaintiff may have made
some form of inappropriate contact with a studewmén the mere charge and investigatiomo
suchanissuecouldraise the specte@mong plaintiff's peersf conductmore serioushan what
actually occurred. Although it is perhaps a close call, the existence of Rrgadtiahsand the
subsequent examination by the administration, aloa, well “dissuade a reasdoia worker
from making or supporting a charge of discriminatiddutlington Northern548 U.S. at 57.
Plaintiff has therefore met her minimal burden to establish this elementpirttzefaciestage.

Turning to the causation element of plaintiffisma faciecase, plaintiff arguethat
Druckman reported her observations of the classroom incident within weeks afffgaint
participation in protected activity. Specifically, the scheahvestigation into the discrimination

letters, which were subitted on July 31 and August 10, 2007, led to an investigatory meeting

“ltis undisputed that some form of investigation was undertaken by the District regarding inappropriate contact
with a student. However, as is discussed in more detail infra at pages 13-14, it did not constitute an investigation
of “child abuse” under Article 23-B.
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between plaintiff and Scricca on September 12, 2007, just weeks before Druckmanl riéygorte
classroom incident to administratorfemporalproximity alone may suffice to establialprima
faciecase forcausation where proximity is very clogdston v. New York City Transit Autii4
F. Supp. 2d 308, 313 (S.D.N.Y. 1968)ing Manoharan v. Columbia Univ. College of
Physicians & Surgeon842 F.2d 590, 593 (2d Cir. 1988)Given the elatively short amount of
time between the protected activity and the alleged retaliatory act, plaistifiéisheprima
facieburdento demonstrate causation

Having determined that plaintiff has establishedgrena faciecase regarding the
classroom incident, the Court adverts to defendamtdgfer ofa legitimate, nonetaliatory
reason for taking actionrDruckman witnessed plaintiff making contact with a student’s head
with an “open hand” in order to refocus the child’s attention. Plaintiff does not demgtkisn
of the events Defendants thereafteoncluded that although this was not an incident of child
abuse, triggering mandatory reportisgchtouching was not appropriate and the incident
nevertheless needed to be investigated

It is when the burden shifts back to plaintiff to establishttiatproffered rationale was a
mere pretext for retaliatioat plaintiff's case falters. It is wetlettled that the temporal
proximity that gives rise to an inference of retaliation, without more, isficiemt to satisfy
plaintiff' s burden of coming forward with some evidence of pref&rtpson v. N.Y. State Dep’
of Civil Servs.166 Fed. Appx. 499, 502 (2d Cir. Jan. 9, 2006) (summary order) (Qtiimg v.
Green Tree Credit Corpl59 F.3d 759, 770 (2d Cir. 1998))indeed a plaintiff must come
forward with some evidence of pretext in orderdise a triable issue of facEl Sayed v. Hilton
Hotels Corp, 627 F.3d 931, 933 (2d Cir. 2010). Where the burden reverts back tiffplaine

presumption of retaliation dissipates and the employee must show that retaliaian wa
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substantial reas&t for the adverse employment actiohticks v. Baines593 F.3d 159, 164 (2d
Cir. 2010jretaliation under Title VII) Aside from the relatively small time gap between
plaintiff's participation inprotected activity and defendanédlegedly retaliatory actplaintiff
offers no evidence that could lead a reasonable juror to conclude that defeadimuisted
rationale wagpretextual

Faintiff attempts to change the tenor of defendants’ acts by alleging in the camplain
and arguing in opposition to the present motion that defendants acted under the rubric of an
investigation for child abuse. One of the means by which plaandburages this view of the
facts is to point out where the defendants’ investigatory measures reseoael@ypes set forth
in Article 23-B, New York’s Child Abuse in an Educational Setting Law (“Article23- (See
Pl.’s 56.1 Resp. 1 60Bor exampleplaintiff notes that District administrators received an “oral
report” from Druckman regarding plaintiff’'s conduct and then immediatedgio §1126 of
Article 23-B, creating the implicatiothat Druckman submitted her account of the incident
pursuant tahat law. GeePl.’s 56.1 Resp. § 58.) Howevdrgete is no evidence that this law
played any part in Druckman’s decision to go to the administrators. That panicuaionof
Article 23-B covers “oral or written allegation[s] . . . that a child has been subjected to child
abuse.” (Article 238 81126.) Here, Druckman testified that she never considered this to be a
matter of child abuseln fact, when Scricca suggestedttbae complete a form pursuant to

Article 23-B, Druckmanrefused.

> Defendants cite to case law under First Amendment retaliation for the proposition that plaintiff caries the burden
to demonstrate that the adverse action “would not have been taken absent the employee’s protected [activity].”
(Defs.” Br. at 13-14 (citing Morris v. Landau, 196 F.3d 102, 110 (2d Cir. 1999)).) However, in the context of ADEA
retaliation, following the Supreme Court’s ruling in Gross v. FBL Fin. Servs., 557 U.S. 167 (2009), courts are split on
whether the “but for” standard or the mixed-motive standard applies. See discussion in Mattera v. JAMorgan
Chase Corp., 740 F. Supp. 2d 561, 578 n. 13 (S.D.N.Y. 2010); see also 5 Hon. Leonard B. Sand et al., Modern Federal
Jury Instructions (Civil), Inst. 88-28 (2012)(suggesting that the “but for” standard should apply in “equal force” to
both ADEA discrimination and ADEA retaliation claims). Nevertheless, the Court need not determine which
standard to apply in the present case because, as is evident in the discussion infra, plaintiff fails to carry her
burden even under the lower standard.
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In similar fashion, plaintiff suggests that the District’'s decision to speak witthtlte
and her parents was undertaken pursuant to section 1128(3) of Article 23-B. (56.1 Stmnt.  58.)
However,the cited provision pertains solely to the occasion where a school administrator
possesses a “reasonable suspicion to belietean act of child abuse has occurred.” Article 23
B 81126. All three administrators involvedz.Van Cott, Lippman, and Semielstified that this
was not their belief, even before the interview with the student was held.

Plaintiff's citation to these provisions attempts to artificiabgiruckman’s
observations, and the District’'s response, in far more provodativisthan the facts allow. In
reality, Druckman witnessed plaintiff makiegntact with thetsident’s head with an open hand.
Plaintiff admits to this version of the facts and addsshatdid so because the child “was not
attending to what she needed to do,” and “so she would focus.” (Fordham Dep. at)154-55
Druckman, the principal of the school and plaintiff's direct superyisas faced with difficult
choice: report an incidemthich she believed implicated inappropriate physical comidbta
student or let the matter slide. The District administrators faced a similar cimoiteiding
whether to act on Druckman’s repoiftheir view of the matter can be summedinpestimony
from Lippman “[A]n educator is not to touch a child in a way that is inappropriate and we
needed to deem if, in fact, this touching, tapping was inappropridtgpnjanDep. at 60.)
Indeed the recordackssufficientevidenceo suggesthat these administratoudertook to

investigatean incident of “childabuse’®

® Plaintiff testified that she “believe[d],” without further specificity regarding her level of recollection, that
Lippman informed her at the meeting that they were “conducting an investigation under [Article 23-B].” (Fordham
Dep. at 150; see also Pl.’s Br. at 5.) The Court accepts this testimony, as it must, in the light most favorable to
plaintiff, notwithstanding that Lippman herself testified that the meeting was called pursuant to her own
“protocol,” not Article 23-B (Lippman Dep. at 86). Nevertheless, plaintiff’s testimony is not enough to raise a
genuine dispute as to any material fact. As noted above, it is undisputed that no record of the incident, let alone
that the incident may have implicated Article 23-B, was ever entered into plaintiff’s personnel file. Moreover,
plaintiff provides no evidence that the administrators ever viewed plaintiff's contact with the child as a matter of
child abuse. Simply put, the proffered testimony amounts to no more than a “scintilla of evidence.” See Anderson,
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In sum, pgaintiff has failed to demonstratbe presence of a material issue of fact that
would permit a reasonable trier of fact to concltitedefendants were motivatéy anyfactor
beyonda generalized concern for the conduct of teadhettseir classroom. Plaintiff could, for
example, create an inference that retaliatmtivated defendants actions “by showing that the
employer subjected h[er] to disparate treatment, that is, treated h[egdJessdly than a
similarly situated emplgeeoutside h[er] protected groupGraham v. Long Island R.R230
F.3d 34, 39 (2d Cir. 2000). No such evidence is before the Court. Nor does plaintiff present any
evidence that investigating such an incident was improper, or othsidstrict’'s normal
investigatoryproceduresSege.g, Barney v. Consol. Edison C&2009 U.S. Dist. LEXIS
127178 at *50 (E.D.N.Y. Sept. 30, 2009) (granting summary judgment where plaintiff failed to
produce evidence that defendant’s investigation “deviated from normal procedurasstret
was treated different from other similarly situated employees who badbaén investigated”)
andVahos v. GMC2008 U.S. Dist. LEXIS 47971 at *21 (E.D.N.Y. June 16, 2(G8he) see
also Kolesnikow v. Hudson Valley Hosp. G822 F. Supp. 2d 98, 111 (S.D.N.Y. 2008 the
absence of evidence undermining [defendaatsslertion that it believed in good faith that
[plaintiff's] conduct merited discipline and termination, or of any other evidence of pretext or
discriminatory intent[defendant]s entitled to summary judgmeit.

Having failed to provide sufficient ewatdice that defendasitiegitimate non+etaliatory
reasons foconducting an investigation into the classroom incideapretext for retaliation,

defendants are entitled to summary judgment on this claim.

477 U.S. at 252; see also Schnabel v. Abramson, 232 F.3d 83, 90 (2d Cir. 2000)(stating that an employer would be
entitled to summary judgment “if the record conclusively revealed some other nondiscriminatory reason for the
employer’s decision, or if the plaintiff created only a weak issue of fact as to whether the employer’s reason was
untrue and there was abundant and uncontroverted independent evidence that no discrimination
occurred”)(discussing Reeves v. Sanderson Plumbing Prods., 530 U.S. 133 (2000)).
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b. The Denial of Plaintiff’'s Application for Catastrophic Medical Leave
Defendants concede that plaintiff has metgrena facieburden on the first three
elements of a retaliation claim, but contend that she has not put forth evidence thaiaihef de

her request for medical leave was based @taliatory motive(Defs.’ Br. at 16.) Specifically,
defendants state that the reason for denying plaintiff catastrophic mediealiésan the
relevant language of the CBA, which, as detailed above, requires three dodhoiespendently
determine that it would be “impossibl®r plaintiff to continue working.In fact only one of
the three doctors plaintiff's casecame tahis conclusion, which precluded defendaatsfar
asthelanguage of th€BA in concernedfrom awarding plaintiff her requestetedical leave.

Plaintiff does not contest this fact. Rather, she argues that by following theofette
CBA and thereby requiring three separate doctor’s opinions, defendaratediérom their
normal practice. Plaintiff contends that prior to her application, thelynedical opinion of the
teacher'schosen physician wamededo grant leave. (Pl.’s 56.1 Regp79.) Plaintiff also notes
thatLippman too applied for catastrophic medical leave in 2007. In that instance, however,
although Lippman’sapplication was also subject to the opinion of three doctors, plaintiff
suggests that Lippmamas permitted to select the third dodberself,instead of having tt
doctor chosen bthe District.(Id.) Plaintiff further points out tha¥an Cott testifie thathe
could not “recall specifically that there was anyone else denied” catastrophtahiedve
during the nine years that he served as superintendent besides plainthai Cott Dep. at
128.)

Here, in contrast with the retaliation claim analyzed above, plaintiff psoéi@dence
that she was treated less favorably than a purportedly similarly situateiduradithat did not

engage in protected activity, and that defendants deviated from their normal precedure
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evaluating applications for medical leavdeverthelesshis evidence is not sufficient to
establish that defendants’ legitimate reason for the demighat it was mandated under the
CBA, waspretext for retaliation.

With regad to defendants’ changed procedure for medical leave applications, the reason
evidenced in the recoffdr this change does not implicate a retaliatory moti&e.noted above,
in the fall of 2007 Lippmalso applied for catastrophic medical leave, which was granted. She
was replaced by Francis Mazura, who began as the District’s assisgperintendent for
administrative services in October 2007. (Mazura Dep. at 9.) Among his wasdbe
processingf teaches’ applications for catastrophic medical leave, including plaintifis
application. (Mazura Dep. at 10.) His introduction to that application process camg b¥ wa
his own reading of the relevant CBA provision. (Mazura Dep. at Hi8.Jvas gzen no other
instructions regarding this process, except for what he describes asi¢gadvice from Van
Cott that he was to apply the provisions of the GBAwritten “whether it was attendance or
grievances or leaves or supervision, evaluation, evieat’ (Mazura Dep. at 15ge also idat
15-17.) Itis also clear from his testimony that while Mazura was aware of certainsidtat

the school had with plaintiff, he was not aware that she engaged in pratetivégt.” (Mazura

7 Although Mazura effectively denied knowledge of plaintiff’s protected activities, this fact alone is not necessarily
dispositive of plaintiff’s claim. As the Second Circuit stated in Gordon v. New York City Bd. of Educ., 232 F.3d 111
(2d Cir. 2000),

[t]he lack of knowledge on the part of particular individual agents is admissible

as some evidence of a lack of a causal connection, countering plaintiff's

circumstantial evidence of proximity or disparate treatment . . . . A jury,

however, can find retaliation even if the agent denies direct knowledge of a

plaintiff's protected activities, for example, so long as the jury finds that the

circumstances evidence knowledge of the protected activities or the jury

concludes that an agent is acting explicitly or implicit upon the orders of a

superior who has the requisite knowledge. This is so, moreover, regardless of

whether the issue of causation arises in the context of plaintiff's satisfaction of

her prima facie case or as part of her ultimate burden of proving that

retaliation played a motivating role in, or contributed to, the employer's

decision.
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Dep. at 27-29 Therefore, the evidence in the record suggests that the change in procedure was
the result of the District installing a new administratovho simply followed the letter of the

CBA without any knowledge of the District’s prior practices—not the result ofrdet to

retaliate against plaintiff. Plaintiff's suggestion that Mazura “knew or should have known” of

the prior application procedures is of no avail. Tellingly, plaintiff offers no aityitorsuggest

that Mazuravas under some obligation to inquire whether the District ever ignored the terms of
the CBA. To the contraryan Cott instructed hirgenerallythat such terms are to be followed.
Under these circumstances, the evidesfdee District’'s change in thepplication procedure

does not support plaintiff's argument for pretext.

Plaintiff next argues thatan Cott could not recall a single other case where a teacher
was deniedheir application for catastrophic medical leave. As discussed above, plastiff
advance her argument for causation by comparing herself to others who did not engage i
protected activity and who were treated more favorably than herself. Howagkran approach
requires plaintiff to demonstrate that she was “similarly situated in allrrabtespects$o the
individuals with whom she seeks to compare hers@lfgham v. Long Island R.R230 F.3d 34,

39 (2d Cir. 2000)(quotinhumway v. United Parcel Sert18 F.3d 60, 64 (2d Cir. 1997)No
such comparison is offered here. In fact, the record fails to even provide theadexitany
individual that was granted medical leave, savd.figpman, and plaintiff makes no attempt to
explain how she is similarly situatedltgppman in this context. Without this evidence, plaintiff

has failed to carry her burden.

Id. at 117 (internal quotes and citations omitted).

As is discussed in more detail infra, no such circumstantial evidence has been provided, nor does
the evidence militate in favor of causation even if Mazura’s knowledge is assumed.

18



Finally, plaintiff argues that in Lipman’s own applicdion for leave, she was “given the
opportunity to select the third doctor whose examination would be paid by theyemp
[whereadPlaintiff] was not given the same opportunity and was directed to the third doctor by
Mr. Mazura.” (Pl.’s Opp. at 11.) This account, however, mischaracterizes the Eacringthe
process of applying for leave, Lippman met with a colonsg the Employee’s Assistance
Program, which, as Lippman testified, “works for the [employee] as wétleaschool.”

(Lippman Dep. at 99.) That counselor made a recommendation for the third doctor, which
“became the mutually agreegbon doctor.” [d.) In plaintiff’'s case, the third doctor was selected
solely by Mazura without input from plaintiff. Nevertheless, there is no evidbatéhis
discrepancy was the result of retaliatory animus. To the contrary, Mazeséimony
demonstrates that he svanaware of plaintiff's protected activity. Moreover, plaintiff offers no
explanation as to why she did not avail herself of the services of the EmplsgstaAce

Program and select a mutually agregubn third doctor. The most probable explanatidhas

she did not know they offered such a service, but this is hardly evidence that defeidants
motivated by retaliation in selecting a doctor for plaintiff. In any eventjribident is

ultimately of no matter because the CBA requires that thoetors determine plaintiff's

eligibility for medical leave. Even if plaintiff had selected the third doctsdigrand even if

that doctor found that she should be granted medical leave, her application would still de denie
because the second doctog, the District physician, still determined that she was not eligible.

As with plaintiff's arguments pertaining to the classroom incident, she hafa#ésbto
proffer evidencehat retaliatory animus was a substantial motivating factor behirdetied of
her medicaleave Defendants are therefore entitled to summary judgment on all of plaintiff’s

claims for retaliation under the ADEA and the NYSHRL.

19



[I. REMAINING STATE L AW CLAIM FOR DEFAMATION

Pursuant to 28 U.S.C. § 1367(c)(3), the Conraydecline to exercise supplemental
jurisdiction” over astate law claim when the Court “has dismissed all claims ovehwvitias
original jurisdiction.”The Second Circuit has repeatedly emphasized that when “federal claims
are eliminated in the early stgyof litigation, courts should generally decline to exercise
pendent jurisdictioner remaining state law claimsSee Klein & Co. Futures, Inc. v. Bd. of
Trade of the City oN.Y, 464 F.3d 255, 262 (2d Cir. 2006ge also Kolari v. New York-
Presbyteran Hosp, 455 F.3d 118, 122 (2d Cir. 2006)[(fh the usual case in which all federal
law claims are eliminated before trial, the balance of factors . . . will point tadealthing to
exercise jurisdiction ovehé remaining statlaw claims.”) (quoting Carnegie-Mellon Univ. v.
Conhill, 484 U.S. 343, 350 n.7 (1988)). As discussed above, egthintiff's federal claims are
dismissed and, therefore, the Court declines to exercise supphéastliction over plaintiff's

remaining state law claim

CONCLUSION

For the above reasons, defendants’ motion for summary judgment is granted as to
plaintiff's claims for retaliation under the ADEA and NYSHRL which arerdssed with
prejudice. Additionally, the Court declines to exercise subject matter juidsdaver plaintiff's
claim for defamation. The Clerk of Court is directed to close this case.
SO ORDERED.
Dated: Central Islip, New York

August 13, 2012 Is

Denis R. Hurley
United States District Judge
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