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HURLEY, Senior District Judge:

Plaintiff Harcourt Leacock‘LeacocK or “plaintiff’) commenced this adion against
defendarg Nassau Health Care CorporatigfiNHCC”), Michael DeLuca (“Deluca’and
Larry Slatky(“Slatky’) (collectively “defendants”asserting claisof race-based

discrimination and retistory employmenpradices in violation of 42 U.S.C. § 2000(e)
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(Title VII), 42 U.S.C. § 198142 U.S.C. § 198%nd New York's Human Rights Law,
Executive Lawg8 296 (Sec Am. Compl. 1 1, as DefsEx. A). Presently before the Court is
defendants’ motion for summary judgment pursuant to Federal Rule of Civil Procedure 56
(“Rule 56”). For the reasons set forth below, the defendants’ motgnaungedin part and
denied in part.
BACKGROUND
The following fds, dravn from the parties’ local Rule 56.1 statements, tleedigs,
and prior decisions in thcase, are undisputed urdesherwise oted.
Procedural History
In an Orde dated June 13, 2008, siCourt, adopting Magistrate Judge Orenstein’s
Report and Recommendation in its entirety, granted defendaotisnmpursuant to Federal
Rule of Civil Procedure 2tb seveiinto separate actions the claims of se\plaintiffs,
including Leacock who each claimed that defendants had discriminated against him or
her based on racgSee06-CV-4757,Docket No. 64 (Memorandum and Orddated
June 13, 2008. In the sam®pinion, he Court alsaismissedlaintiffs’ Title VI claimsin
their entiretyandtheir Title VIl claims againstall of the individualdefendarg, including
defendants Deluca and Slatkgld. at14-15))
The Defendast
“Nassau Health Care Corporation (“NHCC”) is a public benefit caapon
created by the New York State legislature.” (Defs.” R. 56.1tSfm.) “In or about
September 1999, the Public Authorities Law authorized NHCC['sliadpn of certain
assets andperations from Nassau County relating to the provisions of heakh car

services, including . . . the A. Holly Patterson Geriatrics Ceinégramed A. Holly
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PattersoreExtended Care Facility) (“A. HollyPattersoty. Id.

Defendant DelLuca “was employed atiNC for thirty-four years,” and at the
time he retired in 2005, he held the position of Executive Vice PresaehChief
Operating Officer. Id. § 3.) In thatapacity, “DelLuca’s responsibilities were to
generally assist the then CEO, Richard Turamutothe corporation.” 1¢l.)

Defendant Slatkywho originally worked for A. Holly Patterson as a consultant
from November 2001‘'was hired as Senior Vice President of NHCC in 2003d. { 4;
Dep. of Larry Slatky (“Slatky Dep.”) at B.As Vice President, “Slatky [was]
responsible for the operation of A. Holly PattersonDefs.” R. 56.1 Stmt. T ¥.
Plaintiff’s Employmentat A. Holly Patterson

Plaintiff, a blackmale began workindor A. Holly Patterson as a péiine
administrative assistaot April 24, 1981. (Defs.” R. 56.1 Stmt. § 5n August 3, 1984,
Plaintiff started fulitime at A. HollyPattersoras the Assista Nursing Home Administrator’l,
with a Grade 17 salary of $23,692, which was set by the Nassau County Civil Service
Commission (Id. 1 6) On April 6, 1990, plaintiff became an Assistant Nursing Home
Administrator Il and higrade 1&alarybecame $43,469.d;) Then on May 5, 2000, plaintiff
became an Assistant Administrator of A. Hdllgttersonand “[h]is salary, which was set forth
by Civil Service as Grade 19, was $75,000d. { 7.) It is undisputed th&to]n July 20, 2001,
Plaintiff was downgraded back to his former job title of Assistant Nutdorge Administrator I
because he did npass his probation for the Assistant Administrator position,” however, NHCC
allowed him to retain his $75,000 salarid. { 8.)

As part of plaintiff's position as Assistant Administrator, he was redub have a New

York State Nursing Home Administior license. I¢. 11 910.) “Pursuant to New York State
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Department of Health Regulations, [such a] license is required to @pamnatsing home,” and
“[a]n individual(s) employed at the nursing home facility with such a license will register it with
the Department of Health as the Administrator of Reco(ldl’ § 9.) The role of the
Administrator of Record, however, is disputed. While defendants clairthéhAtiministrator

of Record'is [not] the individual who necessarily operates the facilitig?)( plaintiff claims

that pursuant to New York State Health L8ection 415.26, the facilitg “under the

supervision of the administrator.” (Pl.’s R. 56.1 Stmt. 1 9.) Section 415.26ralsdes,nter

alia, that “[tjhe administrator shall set aneemple for all staff membdt. . . be readily
accessible to resident and staff for consultafj@ml] . . .seek to involve staff at all levels in
developing and implementing an interdisciplinary approach to resident sén(ices

In 2001, plaintf “registered with the Department of Health as the Administrator of
Record” Defs.” R. 56.1 Stmt. { 10), anids undisputed that plaintiff was the Administrator of
Record until Aoril 2003. (d. 1 12.) According to defendantduring that periodA. Holly
Patterson used plaintiff's license because Roland C. Manning, the ¥gidd?it at the time, did
not have a licensgDefs.” Reply Mem. in Supp. at2) Plaintiff concedes that “[a]s the
Administrator of Record, [he] was not the Administraibthe facility and consequently [he]
was required to work under Manning who was responsible for the operation of the facility.”
(Defs.’ R. 56.1 Stmt. 7 11.)
Plaintiff s Complaints to the Office of Diversity
“On February 22, 2002, Plaintiff's salary was increased from $75,000 to $81,0600.” (

1 13.) In that same month aradter receiving this raise, plaintiff made a complaint of
discrimination to NHCC's Office of Diversity (“D.”), claiming that the increase was
insufficient. (d. 1 25,40.) “It is and was plaintiff's position [at the time he made his complaint
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to the O.D.] that for the position he held, he should have been paid a salary tHasevés ¢
those oDeluca, Slatky, [Audrey] Mar@nd [the Director of Nursing,] and [Leonard]
Samansky, [an attorney retained by NHCC to work on corporate compliarees’R. 56.1
Stmt. § 26; Defs.” R. 56.1 Stmt. §[{-34.) Thereafter, “[ijn November 2002, Plaintiff requested
and received another agf increase of $11,000 totaling over $92,000 per ye@xéfs( R. 56.1
Stmt.q14.)

Plaintiff testified at his deposition that in January 2003, he met DelLuca in thagarki
lot of a social function and DelLuca told him “it would be in [his] best interest to withdra
[his 2002] complaint [with the O. D].”ep. of Harcourt Leacocat 96,asPl.’s Ex. D.)
DelLuca howeverdenies ever making such a statementiaisdundisputed thatDelLuca was
actively involved in getting Plaintiff's [February 2002 and November 2002] salary
increases.” (Defs.” R. 56.1 Stmt. § 1&Mhortly after, in February 200Blaintiff made a
seconccomplaint to the O. Drelating tohis salary“this time alleging he was not making a
commensurate salary to Samanskyd. {133-34.)

On April 7, 2003 Slatky becam#/ice Presidenand Administrator of Recorof A.

Holly Patterson As cefendants explajrSlatky was hired in the position formerly “occupied .
.. by Manning,” but “[u]nlike Manning, Slatky did have an administrator’s license harsq t
A. Holly Patterson utilized Slatky’s license [instead of plaintiff's].” (DeReplyMem. in
Supp.at3.) At that point, plaintiff was no longer the Administrator of Recofdef§’ R. 56.1
Stmt.| 12; Bewington Decl., Ex. M.)While defendants contend that “[n]o one replaced
Plaintiff at his job,” but rather “Slatky absorbed Plaintiff's dutiesl” { 16), plaintiff claims that
Slatky replaced plaintiff. (Pl.’s R. 56.1 Stmt. § 1B)rther, plaintiff claims that defendants
petitioned the Civil Service Board to reduce the educational qualificatiahe sddministrator
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of Record from requiring a Bachelor’'s degree to requiring only a high school diptothat
Slatky, who attendednty approximately a year anchalf of college, $latkyDep. at 17, could
be Administrator of RecordPl.’s Mem. in Opp. to Summ. J. at 9.)

Plaintiff's Termination

On or about December 2003, NHCC eliminated plaintiff's job as Assistant
Administrator andaid off plaintiff. (Defs’ R. 56.1 Stmt{ 15.) Defendants claim that the
layoff was caused byNHCCJ's] reduced . .budget, [and] by among other things, a reduction
in its work force.” [d.) As defendants note, I&ntiff's layoff . . .was one of one hundred
forty-nine (149) employees laid off” in 2003, including “[s]eventeen (17) other emglayee
Holly Pattersori (Id. 1 1819.) In addition, on January 3, 200RHCC laid off
approximately four hundred (400) employ&es)d “onor about May 25, 2004, NHCC . . . [laid
off] another one hundred fiftyeven (157) employees.1d( 1 1819.) Thus, defendants assert
that plaintiff's “termination was one of over seven hundred (700) NHCC empgltgideoff in a
threeyear period. (Id. 1 20.) “After plaintiff was laid off, he filed for retirement.Id()

DISCUSSION

l. Applicable Law and LegalStandards

Summary judgment pursuamd Rule 56 $ only appropriag¢ where admissible
evidence in the form of affidavits, deposition transcripts, beralocumentation
demonstrates the absence of a gemigsie of materialdd, and one partyentitlemento
judgment a amdter of lav. See Vbla v. Philips Med. Sys. of N. Ard2 F.3d 712, 716
(2d Cir. 1994). The relevant govangilaw ineach case detemines which fads are
material; "[o]nly disputeover facts thaimight dfect the outcome of the suit under the
governng law will properly preclude the entry of summary judgniemnderson v.
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Liberty Lobby, Inc, 477 U.S. 242, 248, 106 S. Ct. 2505, 91 L. Ed. 2d 202 (1986). No
genuindy triable fidual issueexists when the moving party demonstrates, on thessi
the pealingsand subnited evidence, and after dreng dl inference and resolvig all
ambiguities in favor of the non-movant, that no ratigmaf could find in the non-
movant's favor.Chettkova v. Conn. Gen. Life Ins. C®2 F.3d 81, 86 (2d Cir. 1996)

(citing Fed. R. Civ. P. 56(c)).

To deka a summary judgment ration properly supportely affidavits, depositions,
or other documentation, the non-movant must offer similaenes setting forth specific
fadstha show that theresiagenune issie of materialdd to be tried. Rule v. Bine, Inc., 85
F.3d 1002, 1011 (2d Cir. 1996). The non-movant must present more's@mntida of
eviderce" Delaware &Hudson Ry. Co. v. Coak Ral Corp., 902 F.2d 174, 178 (2d Cir.
1990) (quotig Andeson, 477 U.S. at 252), dsome metaphysical doubs #othe material
fads," Aslanidis v. U.S. Lines, Inc7 F.3d 1067, 1072 (2d Cir. 1998)upting Matsushita
Elec. Indus. Co. v. Zenith Radio Coygd75 U.S. 574, 586-87, 106 S. Ct. 1348, 89 L. Ed. 2d
538 (1986)), andannot rey on the #egations in tgor her péadings, conclusory
statements, or on "mere assertions dfédavits supporting the wtion are not credible.”
Gottlieb v. Cnty. of Oange, 84 F.3d 511, 518 (2d Cir. 1996) (internal citasiomitted).

The district court, in considering aramary judgment ration, must also be "mindful
of the underlyng standards and burdens of prod¥jtket v. RTS Helicopterl28 F.3d 925,
928 (5th Cir. 1997) (citind\ndeson, 477 U.S. at 252),dzaise the evidentiary burdethat
the respedive parties will bear at trial guide district courts in their deténation of sunmary
judgment notions. Brady v. Town of Gicheder, 863 F.2d 205, 211 (2d Cir. 1988). Where

the non-moving party wi bea the ulimate burden of proof on an issue at trial, the moving
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partys burden under Rule 56 Wvibe satisfied if he can poiti an absence of evidentae
support an €ential element of the non-movastlaim. Id. at 210-11. Where a movant
without tre undettying burden of proof fiers evidence that the non-movant hagddto
estaltish hs claim, the burden shto the non-movartbo offer "persuasive evidence that
[her] claim is not implausible.ld. at 211 (citingMatsushia, 475 U.S. at 587).

Summary judgments generally inappropriate where quessatf the defendard'state
of mind are atssue,Gdb v. Bd. of Bections ofthe City of N. Y, 224 F.3d 149, 157 (2d Cir.
2000), and shuld thus be granted witteution in employment discrimination cas&allo v.
Prudential Residential Servs., Ltd. P'shj2 F.3d 1219, 1224 (2d Cir. 199@arlton v.
Mystic Transp., Irt., 202 F.3d 129, 134 (2d Cir. 2000). Nonetbglessummary judgment
remains available to gt discrimination claims irtases lacking genoeissues of material
fact."” Chambesv. TRM Copy Gt. Corp, 43 F.3d 29, 40 (2d Cir. 1994). "Thenzsmary
judgment rule would be rendered dier. . . if the mere rentation of intent or state ofind
would operag as atdisman to defa an otherwise valid otion." Meiri v. Dacon, 759 F.2d
989, 998 (2d Cir. 1985). "[T]he salutary purpesésunmary judgment — avoiding
protracted, expensive dharasng trials — apply no lesto discriminatiorcases thanto
commercial or other agas o litigation." 1d. "When no rational juryauld find in favor of the
nonmoving party écaise tte evidenceo support itscase 5so dight, theres no genuine
issue of material fact and a gramftsommary judgments poper! Gallo, 22 F.3d at 1224.
Il . Plaintiff's Discrimination Claim Under Title VII

A. Legal Standad
In McDonnel Douglas Corporation v. Gaen, 411 U.S. 792, 802-804, 93 S. Ct. 1817,
36 L. Ed. 2d 668 (1973), the Supreme Court first erated the now-fantiar "burden-
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shifting "formula used in analyzg Title VIl employment discrimination cias based on
indired or circumstantial evideze This standard was further refined Texas Depatment of
Communiy Affairsv. Burding 450 U.S. 248, 252-253, 101 S. Ct. 1089, 67 L. Ed. 2d 207
(1981) andst. Mary's Honor Qater v. Hicks, 509 U.S. 502, 506-511, 113 S. Ct. 2742, 125 L.
Ed. 2d 407 (1993). Under McDonnell Dougiénd its progeny, a plaintiff must first esliah
aprima faciecase of discriminatioby showirg: (1) he belonged to a peated class (2) wa
qudified for the position he held orsght, and 8) sufered an adverse employmexation

(4) under circumstanes giving rise to an inferencefaiscrimindory intent. Terry v.
Ashcroft 336 F.3d 128, 137-38 (2d Cir. 2003). The burden of establishgnigha facie case
of employment discrimination has been described as "modéstd; 42 F.3dat 716, or even
"minimal.” Roge v. NP Holdings, Inc, 257 F.3d 164, 168 (2d Cir. 2001} is aburden of
production, not persuasion, and involves no creditatessmentsReevev. Sandeson
Plumbing Prods., Ing 530 U.S. 133, 143, 120 St.Q097,147 L. Ed. 2d 105 (2000).

If the plaintiff establishe aprima faciecase, the burden then shifothe employer to
"articulate some legitimate, nondiscriminatogegson for [the adversad].” Leibowitzv.
Corndl Univ., 584 F.3d 487, 499 (2d Cir. 2009) (internal quotation syarkitted). The
employers burden of showing a legitimate non-discriniiorg reason for is adions is not a
particularly see hurdle. Federal cowtlo not have a "roving comsson to review
business judgmentsMontana v. Fist Fed. Sav. & Loan gsn of Roche®r, 869 F.2d 100,
106 (2d Cir. 1989) (quotgGraefenhain v. Pabst Brewing C&27 F.2d 13, 21 n.8 (7th Cir.
1987)), and thus, "[e]viderthat an employer made a poor business judgment . . . generally
is insufficientto estalish a question offt as tothe credibility of the employ&reasons'
Disterv. Cont'l Grp., Inc, 859 F.2d 1108, 111@d Cir. 1988).
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Should the employer satisfy its burden, BheDonrell Douglasframework and &
presumptios and burdasdisapa, leavngthe sole remaing issue of "discrimination \re
non:" SeeReeve, 530 U.S. at 143. To rebut an employgroffered non-discminatory
rationale for is adions and withstand summary judgment, a plaintiff must presemé i@n
alegations that are "conclusory and unsupported by evidenecg efeaght’ Smithv. Am.
Exp. Co, 853 F.2d 151, 154-55 (2d Cir. 1988). "To allow a pariyefeat a mtion for
summary judgmentby offering purely conclusoryll@gations of discrimination, absemtya
concree particulars, would acesstate a trial in 8 Title VII cases."Meiri, 759 F.2d at 998.
Although intermediate evidentiary burdeshift badk and forth under this framework, "[t]he
ultimate burden of persuading the trier @if that the defendant intentionally discriminated

against tk plaintiff remains at allitnes with the plaintiff.” Reeve, 530 U.S. at 143.

Finally, “the standards for proving discrimination under Section 2%eoNew York
Executive Law are the same as under Title licas v. South Nassau Cmtys. HpSg.F.
Supp. 2d 141, 146 (E.D.N.Y. 200&jting Kremer v. Chemical Constr. Corpl56 U.S. 461,
479, 102 S. Ct. 1883, 72 L. Ed. 2d 262 (1983)tson v. NYNEX Se@o. 995 F.2d 355,
360 (2d Cir. 1993jplaintiff’'s claim under New York’s Human Rights Law ‘g®verned by
the same standards as his federal clpinf{A]ccordingly, the New York Executive Law
inquiry is subsumed within the Title VII analysisld.

B. Application to Plaintiff's Discrimination Claim
As described above, the Court begins its analysis by determining whethetha not

plaintiff has made out prima faciecase.Here, é&fendant concedsthat “Plaintiff meets three

! Since the only remaining defendant subject to plaintiff's Title VII claims is NHCC

the use of “defendant” in Parts 1l and Il of this opinion refers to NHCC.
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elements of hiprima faciecase for race discrimination: he is black, he was qualified torperf
his job and he was laid dffbutdefendanasser that plaintiff “cannot establish that he suffered
any alleged adverse employment action that occurred under circumstancgsigaviman
inference of discriminatian(Defs.” Mem. in Supp. of Summ. J. at 1®)aintiff alleges
howeverthat he can establish discriminatory intent because “Leacock was darpai
amount comparable to his title and position, nor was he paid an agwuparable to that
of his similarly situated Caucasian colleagues performing duties catvipao him.”

(Pl’s Mem. in Opp. to Summ. J. a}.6

Under a disparate treatment the@plaintiff can raise an inference of discrimination
"by showing that the employer seljed himto disparate treatmerthat is treatechim less
favorably than a similarly situated employee algsiis protected group. Graham v. Long
Island R.R, 230 F.3d 34, 39 (2d Cir. 2000). When considering whether a plaintishioas
that he wa subjectedo disparate gament, tle Second Circuit requirethat the plaintiff
demonstrate that he wésimilarly situated in dlmaterial respds” to the individuals with
whom he seks to compareimself. Id. In addition, n order to make out a claim of
disparatepay, plaintiff must show thate“waspaid less than nemembers of [his]
class for work requiring substantially the same responsibihtyd must in addition
produce evidence of “discriminatory animusBelfi v. Frendergast 191 F.3d 129, 139
(2d Cir. 1999) (quotingomka v. Seller Corp66 F.3d 1295, 1312d Cir. 1995))
Here, plaintiff’sbald assertionhat he was “subjected to differential treatment as

compared to the otheimilarly situated CaucasiajfigPIl.’s Mem. in Opp. to Summ.

J. at 7.)is merely conclusory and not supportive of his claifeeGuerrero v. Fire

Dep't, City d N.Y, 2009 WL 1563532, at *9 (S.D.X. June 2, 2009) (finding plaititis
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evidence of unlawful tenination insufficient bause‘conclusory #egations of
discrimination, without more” do noted the requiremestunderRule56(€ in order to
defeat a summary judgment motjon

In addition plaintiff’'s claimthathe should have been paid similarStatky is
unsupported becausdatkywas not similarly situated to the plaintif{Pl.’s Mem. in
Opp. to Summ. J. at 8.) Slatky, who originally worked for A. Holly Patieras a
consultant from November 2001, “was hired as Senior Vice President oCNRIC
2003.” (Defs.” R. 56.1 St | 4.) Plantiff, on the other hand, nevevorked as a
consultant for A. Holly Patterson tield a title above Assistant Administrator.
Moreover, as plaintiff admits in his brief, Slatky was a “higimking supervisor[] or
Administrative/Director[] aDefendant [Nassau University Medical Center] . . .
directly and personally involved in the hire, fire, and transfemgpleyees . . . such
as Plaintiff herein.” (Pl.’s Mem. in Opp. to Summ. J. at 21.) In addiasmlaintiff
concedes in his depositipSlatky was his boss.LéacockDep. at 89 Since
plaintiff and Slatky did not occupthe same level of the corporate structure, they
cannot be similarly situatedSee Ludwiczak v. Hitach Capital Amer. Corp28 F.
Supp. 2d 48, 62 (D. Conn. 2007 Plaintiff cannot make g@rima facieshowing that
she was paid less than rarembers of her class for work requiring substantially the
same responsibility because the employee to whom she compase# he . was the
Plaintiff’'s supervisor and was semito her in the Defendamstcorporate structure.”).
In addition, plaintiff admits thaTom Loscalzo, a paitime Assistant Administrator at A.
Holly Patterson, was the only employee at A. Holly Patterson who held a redotepgosition
to Plaintiff, andthat Loscalzo “made almost $40,000 less than Plagntifi prerata annualized
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basis.” (Defs.” R. 56.1 Stmt. {1 387.) Therefore, plaintiff cannatmaintain a disparate
pay claim?

Similarly, the Court finds unpersuasipéintiff’'s argument that “Defendants’
petition to the Civil Service Board to have the educational qualificatedran
Administrator of Record changed and lowered from a Bachelor’s or higiier
degree from an accredited education institution, to meggionly a high schal
diploma [in order for Slatky qualify fothe position],is further evidence that
Plaintiff Leacock was subjected to disparate treatment at the lodiride
Defendants.” (Pl.’s Mem. in Opp. to Summ. J. at 89 discused above, @intiff
and Slatky wee not similarly situated. Of particular importance here, is tihatwo
employees differed in terms of experiendgnlike plaintiff, Slatky had over 16 years
of experience as an Administrator of Record. Prior to being hiredifud at NHCC,
Slatky had beethe Administrator of Record faeveral health care facilities,
includingWaterview Nursing Care Center from 1986 to 20@3latky Dep. at 15
16.) This difference in experience is material for purposes of deterginhether
plaintiff and defendant were similarly situate8eel.oucar v. Boston Market Cor294
F. Supp. 2d 472, 479 (2003) (finding that plaintiff was not similarly situated to enaploye
who had five years of experiencegince plaintiff and Slatky differed iterms of
experienceplaintiff does not raise a genuine issue of fiett he suffered disparate

treatment.

2 Plaintiff does not pursue in his brief his claim in paragraph 26 of his 56.1 Statement
that he should receive a similar salarypgluca, Marchnd, and Samansky presumably because
none of these employees maintained responsibilities similar to thefpésidelLuca was the
COO of NHCC, Marchand was tirector of Nursing, and Samansky was an attorney hired to
work in corporate compliance.
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Despite failing to make out any disparate treatment claim, thetgfadoes
raise a genuine dispute as to whethhbe fact that [plaintiff] was replaced by
someone outside of his protected class . . . gives rise to an ioéeoén
discrimination.” (Pl.’s Mem. in Opp. at 7 (internal quotation mankd aitations
omitted).) Specifically, plaintiffclaims that discrimination can be inferred because
Slatky replaced plaintifas Administrator of Recordln each of the cases plaintiff
citesto support this propositiqrihe plaintiff established prima faciecase of
discrimination becausa person outside of the plaintiff's proteaigroupwas either
hired or promoted specifically till the plaintiff’s former position Cook v.
Arrowsmith Shelburne69 F.3d 1235, 1238 (2d Cir. 1998)esokv. Hebrew Union
College— Jewish Institute of Religiqr235 F. Supp. 2d 281 (S.D.N.Y 200Darboe
v. Staples, In¢.243 F. Supp. 2d 5 (S.D.N.Y. 20Q03)arshis v. Riese Org211 F.3d
30 (2d Cir. 2000).

Although the cases that piuiff relies on in suport of his claim are not
completely analogous to the facts in this case, they raise a guedtfact as to
whether plaintiff was replaced by a person outside of his prededass.Here,
Slatky, who was hired as Vice President, replatedthe plainiff but Vice President
Manning, and at all timeglaintiff retained the title of Assistatdministrator Il. It
is not disputed, however, that Slatky simultaneously took over as thendstrator
of Record a title plaintiff formerly held As a result, there is a question of fact as to
whether Slatky who “absorbed Plaiif's duties,” as defendant stategplaced the
plaintiff as Administrator of Record(Defs.” 56.1 Stmt.  16.) Indeed, Slatky
himself wrote to the New York State Department of He#ltdt he had been
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“appointed Administrator of Record . . . with the title of Vice Pdest at A. Holly
Patterson Extended Care FaciligplacingHarcourt Leacock. (Ps Ex. M.)
(emphasis added)

It is important to note that in eadh plaintiff's cited casesthe court found that
plaintiff’'s replacement establishedpaima faciecase that the adverse action that
accompanied his or her replaceméirg., plaintiff's demotion or termination)
occurred under circumstances giving rise to an inference ofidhisation. Here, the
allegedadverse actiomelated to plaintiff's replacementas plaintiff's loss othe
Administrator of Recorditle, which plaintiffs argue waa “demotion.” (See e.qg.
Pl.’'s Mem. in Opp. to Summ. J. at 1d.Therefore, plaintiff's replacement
establishes arima faciecase that his demotion occurred under circumstances giving
rise to an inference of discriminatiofhe Court is not persuaded, howeuiat
plaintiff’'s termination approximately 10 months aftes replacement occurred under
circumstances giving rise to an inference of discriminatidherefore the remaining
analysis deals only witthe viability of plaintiff’'s claim thatdefendant discriminated
against the plaintiff when it demoted him frohretAdministrator of Record position.
Pretext

Even ifa reasonable juror could find that Slatky replaced plaintiff, such

finding is na sufficienton its ownto defeat defendatst proffered reasoifor the

3 Given Leacock’s testimony at his deposition that his duties clthogee he
was no longer Administrator of Record and the testimony of Col. V&heav, the
Directorof Diversity at NHCC, there is a genuine issue of fact that plaistiffss of
title was in fact a demotion constituting adverse actid®eeleacock Dep. at 1:314;
Shaw Decl. 11 5562, as Pl.’s Ex. A (“[a]fter [plaintiff] was taken out of his positias
Administrator of Record, he was stripped of any and all duties thi dignified and
comparable to a man of his experience and education and waedettuless than a file

clerk”).)
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replacement, namely that it was no longer necessary to use plaititiénse because
Slatky had a licenseSee Pesqk35 F. Supp. 2d at 287. “[U]nless plaintiff can
point to evidence that reasonably supports a finding of discrimmitsummary
judgment is warrantedld. at 286(granting summary judgmenmthere despite
plaintiff’'s replacement by a person outside of his protected cpdamtiff raised no
evidence that replacement was motivated by discriminatmomipareCook 69 F.3d
at 1240 (denyig summary judgment where plaintiff’'s supervisor told her that her
discharge was due to supervisor’s “view that a man should have her job”

Here,plaintiff has not presented any evidence suggesting that plaintiff’s
replacement by Slatkwasmotivated by discriminationSee St. Mary’s Honor Ctr.
509 U.S.at 515(“[A] reason cannot be proved to be a pretext for discrimination
unless it is shown both that the reason was false, and that discionimas the real
reason.”) (internal quotatiomarks omitted).In particular, DeLuca’s a#iged
comment to the plaintiffecommending that he drop his complaint, upon which
plaintiff’'s claim rests heavily, does not exhibit discriminatory intelm considering
whether a remark is probative of discrimationor whether it is a noprobative
“stray remark,” a court should consider the following factors: (i wnade the
remark (i.e., a decisiemaker, a supervisor, or a leMevel coworker); (2) when the
remark was made in relation to the employmentigien at issue; (3) the content of
the remark (i.e., whether a reasonable juror could view the rematisasminatory);
and (4) the context in which the remark was made (i.e., whether it waeddb the
decisionmaking process).”"See Henry v. Wyethharmaceuticals, In¢.616 F.3d
134, 14950 (2d Cir. 2010) (citations omitted).
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Here, although DelLuca, the COO of NHCC, made the remark, there is no
evidence that he was involved in any of the employment decisibasgt which
plaintiff complains. It ishowever, undisputed that he was influential in helping
plaintiff to obtain two salary raisesMoreover, the statement, madeformally in
the parking lot of a social functicepproximately three months prior to plaintiff’s
replacemenas Administrator bRecord was not @art of thedecisionmaking process
relating to plaintiff's replacementFurthermorethe content of the remark does not
contain any evidence that defendant discriminated against the fflamtihe basis of
race. Therefore, aeasonable juror could not find that the remark was
discriminatory.

For the reasons statabovethe Court dismissplaintiff’ s Title VII discrimination
claims.

Il . Plaintiff’s Retaliation Claim
A. Legal Standard

Section 704(a) of Title VII makes it unlawftd retdiate against an employeecttause
he has opposed ay pradice made an unlawful employment practiiethis subchapter, or
becaie he has made a charge, testified, assisted, or participatey imaaner in an
investigation, proealing, or leaing under ths subchaptet. Deravin v. Kerik 335 F.3d
195, 203 (2d Cir. 2003kiting 42 U.S.C. § 20008(a)) "In orderto present a fima fade
case of retéation under Title VII . . ., a plaintiff masdduce evidence sufficietd permit a
rational trier of &d to find [1] that [ ] he engaged in protected participation or opposition
under Title VII . . ., [2] that the employer waware of thé adivity,” and “[3] that the

employertook adversedion against the plaintiff Kesder v. Westchester Cty. Dep't of
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Social Servs.461 F.3d199,205-06(2d Cir. 2006)internal quotation omittgd In addition,
the Supreme Court recently clarified the causation standard requi®d ®/(a)

stating, “a plaintiff making a retaliation claiomder § 20006 (a) must establiskhat

his or her prtected activity was a bdbr cause of the allegeddverse action by the
employer; as distinct fronfa motivating factgt which had previously been the standard in
the Second Circuif. Univ. of Tex. Southwestern Med. Ctr. v. Nasgai3 WL 3155234,

*16 (June 24, 2013Kessler 461 F.3d at 206.

Claims of retdiation pursuanto Title VII are analged acordingto the burden-shifting
framework seforth inMcDonnél Douglas See Tey, 336 F.3cat141. Once the employee
has established arima faciecase, the employer “must proffer a legitimaten-
discriminaory reason for the adveesadion. If it does so, then the burden shstbadk to the
[employeelto demonstrate pretext.Slatery v. Swiss Reinsurance Am. Cor@48 F.3d37,
94-95 (2d Cir. 2001).

B. Application to Plaintiff’ s Retdiation Claim

Defendant doesot seem to dispute that Whyte engaged in protected activéy he
complained to th®©.D. in February2002 and February 2003, butedalispute thaNHCC
wasaware of this activityand that a causal connection existed between the complaints to the

O. D.and the defendant’s alleged adverse actions.

* Although “New York State Courts have yet to address the impact of the Supremis Court
recent holding ilNassaron the NYSHRL, nor has the Second Circuit provided . . . guidance as
to this issue,” this Court will continue to construe the NYSHRL as requirengame elements

as Title VII. See Dall v. St. Catherine of Siena Med. (2013 WL 4432354, at *19, n. 12
(E.D.N.Y. Aug. 14, 2013) (finding that “[s]ince the NYSHRL statutory language is the sa

[as Title VII], and the New York Court of Appeals has consistently stated thextadeTitle VII
standards are applied in interpreting NYSHRL, this Court will continue to intéhare

standard for retaliation under NYSHRL consistent with Title VII jurispredeas clarified by

the Supreme Court iNassar”)
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NHCC'’s Awareness of Plaintiff’'s Complaints

Defendantrgues “there is no evidence that the alleged retaliators, DelLuca or Slatky,
knew that the Plaintiff had filed a charge of discrimination with @eD.] alleging race
discrimination.” (Defs.” Mem. in Supp. of Summ. J. at 18.) Plaintiff, however, “does not
have to show that the individual supervisors who subjected him to adverse employment
action knew of his age and race discrimination complair@aiiningham v. Consol. Edison
Inc., 2006 WL 842914, at * 16 (E.D.N.Y. March 28, 2006). “Rather, it is enough to show
that [defendant] had a ‘general corporate knowledgel."(quotingGordon v. New York
City Bd. Of Ed.232 F. 3d 111, 116 (2d Cir. 2000). Here, NHCC had general caporat
knowledgeof plaintiff’s complaintwhen plaintiff made his February 2002 and February
2003complaints to the CD. Since the O. D. “had the primary function of interceding on
behalf of the employees of . . . the A. Holly [Patterson] Center employeesyerke
experiencing discrimination of some form within the workplace,” a reasonablecjutat
conclude that NHCC wamwvare plaintiff'scomplaint related to discriminatiorfDecl. of
Col. Vance Shaw, Pl.’s Ex. A-Therefore, plaintiff has raised a genuine issue of fact as to
NHCC'’s knowledge of his protected activity.
Causal Connection

The Defendant claims that “the lapse of time between the alleged protected attivity
complaining of discrimination to the Office of Diversity in [February] 2002, and i
[February] 2003, to the time Plaintiff was laid off [in December 2003] and his subsequent
retirement totally undercuts any retaliation claim.” (Defs.” Mem. in Supp. winguw. at
18-19) The Second Circuit has “not drawn a bright line to define the outer limits beyond
which a temporal relationship is too attenuated to establish a causal relatimgtsiepn the
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exercise of a federal constitutional right and an allegedly retaliatory dct@rmanBakos
v. Cornell CoopExtension of Schenectady C852 F. 3d 545, 554 (2d Cir. 2001). Still,
district courts in this circuit have found that a lapse in time greater than two months is
insufficient to make out prima facieretaliation caseSee Cunninghan2006 WL 842914,
at * 19 (finding that “a passage of two months between the protected activity au/énse
employment action seems to be the dividing linE9nticelli v. Zurich American Ins.
Group 16 F. Supp. 2d 414, 436 (finding that two and a half moatiogh between
plaintiff's complaint and termination was “hardly the close proximity of timeeroplated .
.. for allowing a plaintiff to establish the causal connection element of retalcion’)
(internal quotation marks omitted)-ere, the ten nmths thajpassed between plaintiff's
complaint to theD. D.in February 2003 and his termination in December 2003 do not
permit a finding that plaintiff's complaint to the O. D. wamisally connected tus
termination.

Plaintiff also claims, however, that his loss of the Administrator of Recordiffitle
April 2003 was an adverse employment action that was causally connebigdaimplaint
to the O. D. in February 2008pproximately two months earliePlaintiff contendsthat
“this title change was an adverse employment action against Plaintiff Leabck
constituted an infact demotion, and which diminished Plaintiff’'s opportunities and leverag
for salary negotiations.” (Pl.’'s Mem. in Opp. at 15.)

What qualifiesas an adverse employment action in the context of a claim of
retaliation is much broader than a claim of discriminatiSee Burlington N. & Santa Fe
Ry. Co. v. Whiteb48 U.S. 53, 67, 126 S. Ct. 2405, 165 L. Ed. 2d 345 (2006) (“The scope of
theantiretaliation provision extends beyond wqikeerelated or employmentlated
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retaliatory acts and harm.”)lhe applicable test in the retaliation context is that a “plaintiff
must show that a reasonable employee would have found the challengednatéoally
adverse, which in this context means it well might have dissuaded a reason&ielefraon
making or supporting a charge of discriminatiokVhite 548 U.S. at 68 (internal quotation
marks omitted).Here, there is a question of fact as to thibe plaintiff's loss of the title of
Administrator of Record constituted an adverse actioons@uing the facts in the light most
favorable to the plaintiff, a reasonable employee may have been dis$umadedaking a
discrimination complaintipon losig the responsibilities and duties that plaintiffaims

were associated with the title of Admistrator of Record.

The Court then must turn to an analysfisvhether plaintiff’s loss of title was causally
connected to his February 2003 complaldhderNassar, “Title VI retaliation claims must
be proved according to traditional principlesat-for causation . . . requir[ing] proof that
the unlawful retaliation would not have occurred in the absence of the allegeduhrong
action or actions of the emplery” 133 S. Ct. at 2533. “Therefore during the final stage of
the burden shifting frame-work, the plaintiff must show that retaliation vbagfar cause
of the adverse employment actiorDall v. St. Catherine of Siena Medical C2013 WL
4432354, at *22, n. 15 (E.D.N.Y. Aug. 14, 2013} is clear that [w] hile temporal
proximity [between the protected activity and the adverse adilong may still be
sufficient at the prima facie stage, it is not sufficient at the pretext stéyeat*22, n. 15;

see El Sayed v. Hilton Hotels Corp27 F.3d 931, 933 (2d Cir. 2010) (“The temporal

®> The Court notes that district courts have applied the Supreme Court’s recent holding
in Nassardifferently, some performing the btdgr analysis at thprima faciestage, and others
considering but-for causation in the pretext analySismpare Rivera v. N.Y.C. Dep'’t of
Correction 2013 WL 3297597, at *4 (E.D.N.Y. June 28, 2013) (analyzing but for causation in
the prima faciecase determinationyith Moore v. Kingsbrook Jewish Med. Ct2013 WL
3968748, at *14 (E.D.N.Y. Jul. 30, 2013) (analyzing fauteausation at the pretext stage).
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proximity of events may give rise to an inference of retaliation for theoges of
establishing a prima facie case of retaliation under Title VII, but without,reoch
temporal proximity is insufficient to satisfy appellant’s burden to bring dotveome
evidence of pretext.”).

Here, however, plaintiff has alleged more than temporal proximity between the
complaint to the O. D. and his loss of titlelaintiff also claims thabDelLucds statement that
it would be in plaintiff'sbest interest to drop the colamt is evidence of retaliation
(Leacock Dep. at 96.Yhile defendant denies that DeLuca made this statement, viewing the
facts in the light most favorablo the plaintiff, DeLuca’'sommenin January 2003long
with the close temporal proximity between the plaintiff's February 2003t@n and his
April 2003 loss of title raise a genuine issue of fact as to whether defendant’s wemive
retaliatory AlthoughDeLuca’s remarklid not pass muster as evideméa@liscrimination, it
impliesthat defendant did not look favorably upon plaintiff's complaint and that in NHCC'’s
view it was not in plaintiff's best interest to pursueMoreover, the remarkwhich plaintiff
construess a threatraises a genuine dispute asmioether defendant retaliatedadgst him
for making acomplaint. Therefore, it is best left to the trier of fact to determine whether
defendant’s reason for removing plaintiff from the position of Administrator of Hegas
pretextual.

IV. Plaintiff's 42 U.SC. § 1981Claims

42 U.S.C. § 1981 providehat all persoswithin the jurisdiction of théJnited Stats
shdl have the righttd make and enforce coatts.” Thissedion prohibits discrimination
“with resped to the enjoyment of benefits, privileges, terms, and congitiéa contacual
relationship, suchsemployment.” Pattason v. Cnty. of Oneida, N.,Y375 F.3d 206, 224
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(2d Cir. 2004) (citingNVhidbee v. Gaarelli Food Sgaalties, Inc, 223 F.3d 6268-69 (2d
Cir. 2000)). As defendants concede, “[tjhe Courts apply the same legal elements and
burdenshifting analysis for a Title VII race discrimination claim as they dddarace
based employment discrimination claim under 42 U.S.C. § 1981.” (Pl.’s Men@pp.
of Summ. Jat 17) As a result, sincelaintiff has not provided $ficient evidence taneet
his burden of establishing @aim of discrimination under Title W, to the extenhis
claimsunder § 1981 are also based on discrimination, riinestfail as well. SeeJohnson
v. Cnty. of Nassaul80 F. Supp. 2881,605(2d Cir. 2007)Yquoting Patteson, 375 F.3dat
225) ('Most of the core substantive standards that apply to £t#icliscrimindory conduct
in violation of Title VIl are also agdgrable to claire of discrimination in employment in
violation of § 1981 . . . and thadorsjustifying summay judgment disnissng Pdtersa's
Title VII claim against the municipal defendants fermination of hs employment equly
support the smmmary dismissal of lsiclaims fa termination braught under 42 U.S.C. 88
1981 and 1983.").

Similarly, retdiation clams under8 1981 are generally dyaed in the same mannas
under Title VIL Acogav. City of New York2012 WL 1506954 at *85D.N.Y. Apr. 26,
2012 (“Claims of retaliation under [Title VIl ang 1981] are generally analyzed in the same
way, with the same standards of liability.”Since thé Court ha denied summary judgment
with regard toplaintiff’ s Title VIl retdiation claim, s 8 1981 retaliation clainalso
survives.

V. Plaintiff's 42 U.SC. § 1983 Claims
Count IV of the faintiff's complaint allegeshat defendants “depriveddmtiff Leacock

of hisrights . . . secured by the . . . “First Amendment, Fourteenth Amendment and other
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laws in violation of 42 U.S.C. § 1983.'Séc. Am.Compl.799,asDefs.” Ex. A)

Plaintiff's only statement in his brief that could be relatedp Eirst Amendment claim
is his assertiothat“[f] iling a discrimination lawsuit or an administrative complaint is also
protected under the First Amendmén{Pl.’s Mem. in Opp. to Summ. J. at 19%¥hile
plaintiff's argument relating to this statemdantks clarity heseems to be arguirbat
NHCC retaliated against him becawdehis lawsuit and/or hiadministrative complairto
the New York State Division of Human Rights. Plaintiff, however, filed a chaitipethe
New York State Division of Human Rights on February 10, 2004, well aftgof the
alleged adverse actions occurrd@l.’s R. 56.1 Counterstatement § 59.) Moreover, he did
not file this lawsuit until 2008. Therefore, any of defendasiteged adversactions could
not posdily have been in retation forplaintiff's administrative complaint or this lawsuit.

Plaintiff also argues that “[r]lagleased discrimination may be actionable under 8§ 1983
as a violation of equal protection.” (Pl.’s Mem. in Opp. to Summ. J. at 18.) Moreover,
plaintiff concedes regardingqual Protection claims based on race discrimindtiah‘the
analysis for such claims is similar to that used for employment discrimination claims
brought under Title VII.” (Pl.’s Mem. in Opp. to Summ. J. at 1l9ere, since the @urt has
already dismissed plaintiff's Title VII discrimination claims, plaingféqual protection
claimalso must fail.

Plaintiff’'s brief makes no mention of any due process claimtdthe extenCount
IV of the Complaint asserts&§1983 clam predcaed on a violation of t DueProcess
Clause of the Foueenth Amendment, iB claim is dismissedecausehere is no evidemc
thatplaintiff, whowas an awill employee was deprived of a propertyr liberty interes
See Hyngv. Squillace 143 F.3d 653, 658 (2d Cir. 1998) ("To statesaiSn 1983 claim
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[premised upon a due peress violation], a plaintiff must demonstrate that hegsessd a
protectediberty or property interest, and tha&as ceprived of that interest without due
process).
CONCLUSION

For the foregoingaasons, Defendants’ otion for sunmary judgment pursuant to Rule
56 is grantedn part and denied in part. Defendants’ motion is graittede extent
defendants sought to dismiss plaintiff’'s discrimination claims pursudrtieoVIl,
NYSHRL Executive Law § 29&nd§ 1981, andilsogranted as tplaintiff's First and
Fourteenth Amendment claim®efendants’ motion is denied to the extent that defendants
sought dismissal of plaintiff's retaliation claims pursuant to Title MYSHRL Executive

Law 8 296, and § 1981.

SO ORDERED.
Dated:Central Islip, New York
September 112013
/sl

Denis R. Hurley
United States District Judge
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