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SPATT, District Judge.

More than four years ago, on June 2308, Gus Gagasoules, Jan Niblett and his
company Luster Cote, Inc., and Rhonda Gaamer her company Decor Specialties, Inc.
(collectively “the Plaintiffs”) commenced thiawsuit on behalf of thimselves and a putative
class against MBF Leasing, LLC (“MBF” or “th2efendant”). The complaint set forth sixteen
wide-ranging causes of action based on equipmemdabeases that they entered into with the
Defendant. After the Court dismissed all but ohéeir claims, the pads spent the next two
years engaged in one discovery battle after anatbgulting in multiple motions, appeals, and
conferences before both this Court and UnitedeStitagistrate Judge Arlene R. Lindsay. The
Plaintiffs never moved to certify the cladsstead, more than two years into the case, the
Plaintiffs moved to file a propesl amended complaint, asserting entirely new causes of action
and adding new defendants.

Before the Court could rule on the pending motion to amend, the Plaintiffs withdrew the
motion under the auspices of obtaining an eipddesolution of theimdividual claims. The
Court found this curious, insofar as the Plaintifésl previously represented to the Court that, if
the Court denied the motion to amend, the Court would lack subject-matter jurisdiction over the
case. On November 23, 2011, the Court héldaing with respect twhether it retained
jurisdiction over the actioand directed the parties to submieter articulating their respective
positions. It was at this juncture that the Ridfis, for the first time, argued that the Court
retained jurisdiction over their individual clairdespite the fact thately had never moved to
certify the class. The Court has considetetparties’ respective arguments, and, for the

reasons set forth below, holds titdacks subject matter jurisdiction over the Plaintiffs claims.



This holding, however, does not dispose @ ttase. At numeroymints throughout the
tortured history of this litiggon, the Defendant has attemptedriove for sanctions against the
Plaintiffs and their counsel. Contrary tayaassertion by the Plaintiffs, these motions were
denied for procedural reasons—namely becalsedrties were attempting mediation; a motion
was pending before the Court; and the Defendahfdibed to comply with the Local Rules prior
to filing the motion. Following the Plaintiffs’ whdrawal of the motion to amend, the Defendant
filed motions for orders: (1) pursuant to@d8.C. § 1927 (“§ 1927") and the Court’s inherent
power, granting sanctions against Plaintiffs’ attorneys of record, Krishnan Chittur of Chittur &
Associates, P.C., Seth Lesser of Klafter, Obseth Lesser LLP, Keith Altman of Finkelstein &
Partners, and Mitchell Breit of Hanly CayrBierstein SheridaRisher & Hayes LLP
(collectively referred to as “CoueB); (2) pursuant to Federal Rutd Civil Procedure (“Fed. R.
Civ. P.”") 37(b)(2)(c) and (d)(3granting sanctions against Coahand Plaintiffs Niblett and
Luster Cote, for engaging in deery abuses in connection witteir refusal to be deposed and
their failure to provide court dered discovery; and (3) pursuamt~ed. R. Civ. P. 11, granting
sanctions for the filing of a motion to amend timenplaint. Not to be outdone, the Plaintiffs
filed a cross-motion for an order pursuan2®U.S.C. § 1927 grantirganctions against the
Defendant’s attorney, Robert Lillientstein, Ee§Moses & Singer, LLP (“Lillenstein”).

For the reasons set forth below, the Defeidamotions for sanctions pursuant to
§ 1927, the Court’s inherent power, Rule 4dd Rule 37(b)(2)(c) are denied and the
Defendant’s motion for sanctioagjainst Niblett and Luster Cote pursuant to Rule 37(d) is
granted. The Plaintiffs’ cross-motion for sanctions agaiigenstein pursuanto § 1927 is also

denied.



I. SUBJECT MATTER JURISDICTION

At the time the initial complaint was filed gHtPlaintiffs premised this Court’s jurisdiction
on certain federal causes of action as wetha<Class Action Fairnegsct of 2005 (“CAFA”).
After the Court dismissed all of the Plaintiffederal claims, the only basis for this Court’s
jurisdiction was CAFA. Withou€CAFA, complete diversity ithis case is lacking because
Plaintiff Gagasoules ia citizen of New York, as is MBF Leasing, LLC, which is a New York
limited liability company whose prcipal office is located ilNew York. Moreover, the amount
in controversy for all Platiffs is far less than $75,000.

The Defendant contends that, because thati#fainever moved for class certification,
the Court should dismiss the case because i Isghject matter jurisdiction under CAFA and is
without complete diversity or fed® question jurisdiction. The &htiffs initially agreed with
this position, and expressed asamun letters to the Court and in the proposed pre-trial order.
However, the Plaintiffs now takée position that the Court rata jurisdiction because subject
matter jurisdiction existed under €A at the time the complaint was filed. This issue is not
clear, and the Second Circuitshaot addressed whether subject matter jurisdiction survives a
denial of class certification absenveélisity or federatjuestion jurisdiction.

“The circuits that have considered thsue, however, have uniformly concluded that

federal jurisdiction under CAFA does not dependclass certification.” Weiner v. Snapple

Beverage CorpNo. 07-CV-8742, 2011 WL 196930, a*S.D.N.Y. Jan. 21, 2011) (citing

Cunningham Charter Corp. v. Learjet, I892 F.3d 805, 806 (7th Cir. 2010); United Steel,

Paper & Forestry, Rubber, Mfg., Energy, Alliedlus. & Serv. Workers Int'l Union, AFL-CIO,

CLC v. Shell Oil Co.602 F.3d 1087, 1092 (9th Cir. 2010); Vega v. T-Mobile USA, b4

F.3d 1256, 1268 n. 12 (11th Cir. 2009)). As the court noted in Wéjtjbrs conclusion



accords with the general propositj endorsed by the Second Circthit federal jurisdiction is
determined at the outset ibfe litigation.” 2011 WL 19693@t * 2 (citing_LeBlanc v.
Cleveland 248 F.3d 95, 100 (2d Cir. 2001)).

However, the procedural posture of this case warrants a different conclusion. Despite
being given numerous opportunitisdo so, the Plaintiffs in this case never moved for class
certification based on the surviviadjegation in the initial complaint. Rather, the Plaintiffs
represented that the potential for class certiioawas contingent on vetther the Court granted
their motion to amend the complaint. Indeth@, Plaintiffs argued to the Court that the
withdrawal of the motion to amed “[did] not compromise the farests of the class” because
“[tlhere are several parallel class actions pegdigainst the same Defendant and its affiliates”
based on the allegations in thr@posed amended complaint. (DE # 187.) Thus, the Plaintiffs
not only failed to move for class certification based on the initial complaint, but have essentially
conceded that the initial complaint does natest viable class action claim.

Even those courts that have found that a denial of class certification does not divest a
court of CAFA-based subject matfarisdiction have He that, regardless of any invocation of
class action status under CAF#federal court lacks jurisdiot if the asseiin of CAFA

jurisdiction was frivolous odefective from the outset. Metz v. Unizan Baé49 F.3d 492, 501

(6th Cir. 2011) (holding that, even though the “gaheule is that if juisdiction exists at the

time an action is commenced, such jurisdictiory mat be divested by subsequent events” there
is an exception that “if the jurisdictional all¢iges are frivolous or defective from the outset,
then jurisdiction never existed in the first placgardless of the plaifitis invocation of a class

action under CAFA.”); Cunningham Charter Corp. v. Learjet, 582 F.3d 805, 806 (7th Cir.

2010) (holding that, in the context CAFA jurisdiction, “[flrivolous attempts to invoke federal



jurisdiction fail, and compel dismidsalf a plaintiff sued in st& court a seller of fish tanks on
behalf of himself and 1,000 goldfish for $5,000,@0M the defendant removed the case to
federal district court, that court would havediemiss the case, as it would have been certain

from the outset of the litigation that no classild be certified”); Thorogood v. Sears, Roebuck

and Co, 595 F.3d 750, 752 (7th Cir. 2010) (holding thaen “the claim that the suit can be
maintained as a class action is frivolous” therdistourt would lose jurisdiction of the case
under CAFA “when [the courfecertified the class.”).

The only validly asserted claim in the ialtcomplaint was the breach of contract
allegation premised on the Defendant’s purporte@an filling in price terms in the lease
agreements without authorizatiomhe Plaintiffs never moved to certify a class on this cause of
action, nor do the Plaintiffs assert thagyttcould have certified class on this ground.
Accordingly, the Court lacks subject-matter ggliction over the remaining claims and dismisses
them without prejudice.

Finally, although the Court is dismissingethction because it lacks subject matter
jurisdiction, it stil retains “the power to det@ine collateral issues, such as the appropriateness

of sanctions.”_Perpetual Secs., Inc. v. Ta2@p F.3d 132, 141 (2d Cir. 2002).

II. THE DEFENDANT'S MOTIONS FOR SANCTIONS

A. The Defendant’'s Motion for Sanctions Purgant to Federal Rule of Civil Procedure 11

The Defendant moves for an order purstaried. R. Civ. P. 11 (“Rule 11”) sanctioning
the Plaintiffs and/or Counsel for filing a progosamended complaint, which allegedly falsely
asserted that: (1) the Defemti&ad charged the Plaintifésproperty tax filing fee and
overcharged the Plaintiffs property taxes; (2)Bledendant’s leasing agents had filled in blanks

in Gagasoules’ and Garner’s lease agreemenssdeudf their presence; and (3) the Defendant



charged the Plaintiffs an undisclosed insuraneenprm. In addition, the Defendant alleges that
the proposed amended complaint violated Rdl@) because the Plaintiffs did not have a
reasonable legal or factual basis for asserting a bifamntract claim against Jay Cohen.

Rule 11(b) of the Federal Rules of Civil Prdaee states that an attorney who presents “a
pleading, written motion, or other paper” to the ¢dlereby “certifies” thato the best of his
knowledge, information, and belief formed aféereasonable inquiry, the filing is: (1) not
presented for any improper purpose, “such as to harass, cause unnecessary delay, or needlessly
increase the cost otigation”; (2) “warranted by existingaw or by a nonfrivabus argument for
extending, modifying, or reversy existing law or for estabhgng new law”; and (3) either
supported by evidence or “will likely have egrttiary support after @asonable opportunity for
further investigation or discovety Fed. R. Civ. P. 11(b). Thaurpose of Rule 11 “is to deter
baseless filings in district court and . .resimline the administratn and procedure of the

federal courts.”_Cooter & Gell v. Hartmarx Cqrp96 U.S. 384, 393, 110 S. Ct. 2447, 110 L.

Ed. 2d 359 (1990).
In general, “the standard for triggeritige award of fees und®ule 11 is objective

unreasonableness.” Margo v. Weig$3 F.3d 55, 65 (2d Cir. 2000). This “standard is

appropriate in circumstances where the lawyleose submission is challenged by motion has
the opportunity, afforded by the ‘safe harbor’ psion, to correct or vihdraw the challenged

submission.”_In re Pennie & Edmonds L1323 F.3d 86, 90 (2d Cir. 2003). The Second Circuit

has cautioned that Rule 11 sanctions should Bel&mwith restraint”, Sdaifer Nance & Co. v.

Estate of Warhgl194 F.3d 323, 333 (2d Cir. 1999), and, even where a court determines that

Rule 11(b) has been violated, the decision Ymbieto impose sanctions is not mandatory, but



rather is a matter for the countliscretion, Perez v. Posse Comita®ig3 F.3d 321, 325 (2d Cir.

2004).

1. Asto the Allegations Regarding Property Tax Overcharges and Filing Fees

In the proposed amended complaint, therfifés sought to add additional defendants
and two causes of action premised on the dileg#hat MBF and its associates overcharged
putative class members propetéxes and charged an undiised $25 filing fee towards
property tax returns. In pastilar, the Plaintiffs assertatat: (1) MBF, and proposed
defendants Jay Cohen and John Does 1-100, condt&ntenterprise that unlawfully conspired
and engaged in a pattern of racketeering actimitglving mail fraud and we fraud in violation
of the Racketeer Influenced and Corrupt Orgations Act (“RICO”), 18 U.S.C. 88 1962(c) and
(d), in order “to collect property taxes from clAdsmbers at an inflated rate and remit less than
the collected amount to thextag authorities” (PAC § 138and (2) the proposed defendants
were liable for breach of camaict for collecting property taxdisat were higher than the actual
tax liability/payments owed under the leases (PAC | 154).

The Defendants contend that fPlkaintiffs and Counsel weia possession of information
reflecting that the Plaintiffs had not been chdrtfeese fees, and thereddhe representation in
the proposed amended complaint to the contray in violation of Rule 11. Counsel argues
that they never explicitly stated that the narRéaintiffs had been overcharged property taxes,
and therefore their claims based on propertyotatcharges were notiyolous. In reply, the
Defendant points out thatragraph 17 of the proposed amended complaint, among others, stated
that the Plaintiffs’ claims are typical tifie class. Thus, the Defendants argue:

If Plaintiffs’ claims are not typicabf the class, then paragraph 17

is false and they had no businéBeg a class actin on behalf of
all others ‘similarly situated.’ If Plaintiffs’ claims are typical of



the class, then the allegationgaeding charges of property taxes
are false. Plaintiffs cannot have it both ways.

(Def.’s Rule 11 Reply Br. at 3.)

The Court agrees, in part. To the exteetRICO and breach of contract claims were
premised on property tax overcharges and propextilitag fees, the Plaintiffs’ claims were not
typical of the class, and any ag& to the contrary was frivous. Counsel provides the Court
with no reasonable basis for their amgent that the named Plaintiffs mhgve been overcharged
property taxes. Again, Coungselnnot have it both ways. @& cannot strategically avoid
alleging that the named Plaintiffs were overcledrgroperty taxes to be in technical compliance
with Rule 11(b), but then argue the contrarynemoranda to the Court. Nevertheless, the RICO
claims and the other claims in the complainteweot entirely based qroperty tax overcharges
or filing fees, and thereferin that respect the Plaintiffs cdulalidly allege that their claims
were “typical” of the class.

Furthermore, the Court notes that thegmsed amended complaint has been withdrawn,
and the Plaintiffs are no longer attempting $eeat claims based on property taxes in this
litigation. Although the motion weawithdrawn eight months after receiving the safe harbor
letter, the parties had already expended funds briefing the motion before the safe harbor letter
was received. The only additional expensmiired involved th€ourt’s request for
supplemental briefing, which only partially adssed the addition of the property tax claims.
Based on the Court’s reav of the parties’ submissions, the Court cannot say that Counsel’s
conduct in asserting claims premised on propet overcharges was sanctionable under Rule

11.



2. As to the Re-Assertion of Allegations Tht Blanks Were Filled In After Leaving
Plaintiffs’ Business Premises

In the initial complaint, the Plaintiffs allede¢hat MBF breached the lease agreements by:
(1) collecting undisclosed taxaad an insurance premium refed to as a “Loss Damage
Waiver” or “LDW”; and (2) supplying unbargaiddor price terms after the Plaintiffs had
executed the lease agreements. Followin@ihert's order on the motion to dismiss, the
remaining claim in this case was that the Defebh@aeached its contractwith the Plaintiffs by
“charg[ing] for price terms that were unilea#ly supplied by the Defendant[] after the lease
agreements were executed by the Plaintiffddemorandum of Decision and Order at 17, DE
# 36.) The Defendant argues that the allegaiiotise proposed amended complaint relating to
Gagasoules’ and Garner’s claims in this respegtcontradicted by déir deposition testimony.

The Court disagrees.

Although the testimony cited bydtDefendant from Gagasoules’ deposition reflects that
the Defendant’s leasing agent filled in the nash&agasoules’ bank; threuting number of his
account; his home telephone number; and his addmnehis presence, there is no testimony in the
record that contradicts the allegation in thepmsed amended complaint that the leasing agent
filled in the boxes entitled “Sedule of Payments” and “Equipntdnformation” outside of his
presence. With respect to Garner, the propassehded complaint alleges that the price terms
in her alleged lease were fill@a “without her authorization”.This allegation does not directly
contradict Garner’s deposition testimony, angréfiore is not a violation of Rule 11.

Thus, because the Defendant has failed to show the existence of evidence directly
contradicting the allegations in the complaiegarding Gagasouleshd Garner’s breach of

contract claims, the Court denies the Deferidanbtion for Rule 11 sanctions on this ground.

10



3. As to the Re-Assertion of Claims Basedn the Imposition of the LDW Charge

In the proposed amended complaint, the Plaintiffs asserted two theories of liability with
respect to the LDW provision. The first wiasit the Defendant brelaed the contract by
charging an undisclosed insurance premium pr&siously stated, the Court dismissed this
cause of action in its order on the Defendamitgion to dismiss. Newly asserted in the
proposed amended complaint was the allegdabiahthe LDW provision was a “scam”, which
the Court interpreted as ag#gg a breach of contracause of action based on the
unconscionability of the LDVpgrovision. (PAC 1 66.)

The Defendant contends thaetRlaintiffs re-assertion die previously dismissed LDW
overcharge claims violates Rule 11(b)(2).eTaintiffs do not deny that they included the
previously dismissed allegations in the proposeended complaint, but instead focus on the
newly asserted theory of liabilitydahthe LDW charge was a “scam”.

However, the Plaintiffs’ argument that theoposed amended complaint also included a
new theory of liability based on the LDW chamges not provide an explanation for why they
also asserted a cause of actimsed on the previously dismisdbdory. Although generally this
would be a ground for sanctions under Rule 11, the Court notes that, in its order requesting
supplemental briefing, the Court explicitly stathdt it would reconsidethe dismissal of the
claim based on the undisclosed insurance premium. Accordingly, any harm caused by the
Plaintiffs’ failure to withdraw the portion dhe proposed amended complaint asserting these
claims within the safe harbor period was ametedtay the Court’s recongdation of the claim.

Thus, the Defendant’s motion for Rul&é sanctions on this ground is denied.

11



4. As to the Assertion of a Breaclof Contract Claim Against Jay Cohen

In their motion to amend, the Plaintiffs sougthtadd Jay Cohen as a defendant. In the
proposed amended complaint, ®laintiffs alleged that MBF was “part of a group of over 100
entities operating [a] racketeering enterprise” and that “MBF is a shell entity functioning as a
‘pass through’ for revenues and assets to theetaeking enterprise”. &L, 1 6.) According to
the Plaintiffs, Jay Cohen “is one of the principafishe racketeering enterpé . . . and one of its
masterminds”. (PAC, 1 7.) As a result, the fi#s sought to add Cohen as a defendant and to
assert two causes of action against him based 6@RaAs well as a cause of action for breach of
contract based on the lease agreemegitseen MBF and the Plaintiffs.

The Defendant contends that the additio©€ohen as a defendant on the breach of
contract count violated Rule 11(b)(3) becausas not a party to thedse agreements between
MBF and the named Plaintiffs. In oppositiore fRlaintiffs argue that the proposed breach of
contract claim against Cohen was not sanctianbbtause they had a factual basis for holding
him liable for MBF’s actions under the doctrirefsalter ego and piercing the corporate veil.

Contrary to the Defendant’s contention, thet that the Plaintiffs did not include
allegations in the proposed amended complanecty asserting that Cohen had the type of
control over MBF that would suppaalter-ego/veil piereig liability, does not mean that such a
claim is frivolous. Even assuming that the Piffimhad failed to state a claim, sanctions are
only warranted “when it is patdy clear that a claim has absolutely no chance of success.”

Oliveri v. Thompson803 F.2d 1265, 1275 (2d Cir. 1986) (internal quotation marks and citation

omitted). Absent further discovery into the tyafecontrol Cohen exhibited over MBF, the Court
cannot determine that the Plaintiffs “could natder any circumstances” plausibly allege a

breach of contract claim against Cohen. Bemster v. Nathan's Famous Sys., 8604 F. Supp.

12



101, 111 (E.D.N.Y. 1995). Accordingly, the Defentia motion for Rule 11 sanctions on this
ground is denied.

B. The Defendant's Motion for Sanctions Against Counsel, Niblett and Luster Cote
Pursuant to Rule 37

The Defendant’s second motion is for damts against Counsel, Niblett, and his
company, Luster Cote, pursuant to Fed. R. i\87(b)(2)(c) and (d)(3) based on their alleged
discovery abuses in connection with their reftisdle deposed and their failure to provide court
ordered discovery.

As an initial matter, the Counas reviewed the parties’ submissions and finds no merit to
the Defendant’s contention that Counsel, Nildettl Luster Cote failed torovide court ordered
discovery. Furthermore, the Court finds thatBfegendant has failed to identify a specific order
that Counsel, Niblett and Luster Cote violatedider to warrant sanciis pursuant to Fed. R.
Civ. P. 37(b)(2)(c). However, as set forth lvelthe Court finds that Niblett and Luster—but
not Counsel—violated Fed. R. Civ. P. 37(d)@)d therefore are subject sanctions.

Fed. R. Civ. P. 37(d) (“Ruld7(d)”) provides that the Coumay order sanctions when a
party “fails, after being served with proper notitteappear for that person's deposition”. “Rule
37(d) makes it explicit that party properly served has an dbsoduty to repond, that is, to
present himself for the taking of his deposition, and that the court in which the action is

pending may enforce this duty by imposing samdifor its violation.” _Penthouse Int'l v.

Playboy Enters., Inc663 F.2d 371, 390 (2d Cir. 1981). Téés no question that Niblett and

Luster Cote were obligated to appear at their duly noticed depositions. Herbstein v. Dabbah

Secs. Corp.169 F.R.D. 36, 40 (S.D.N.Y. 1996) (“A pamvho brings an action presumptively
obligates herself to sit for a plesition.”). Disciplinary sanatins under Rule 37 are intended to

serve three purposes: “[f]irst, they ensure thparty will not benefit from its own failure to

13



comply. Second, they are specific deterrents ae#l £0 obtain compliance with the particular
order issued. Third, they are intended to sergereeral deterrent effeoh the case at hand and

on other litigation. . . .” UpdatArt, Inc. v. Modiin Publ’g, Ltd, 843 F.2d 67, 71 (2d Cir. 1988)

(citations omitted).

Following almost a year of litigation over tappropriate location for their depositions,
on February 1, 2010, Judge Lindsay entered an oedeiring Niblett and Lster Cote to appear
for depositions the week of March 15, 2010.wdwger, on March 3, 2010, Niblett and Luster
Cote filed a motion, seeking a votary dismissal without prejudice under Rule 41(a)(2). In an
affidavit accompanying that motion, counsel for FHaintiffs indicated tat Niblett and Luster
Cote were moving for voluntary dismiss&dause they no longer wished to serve as
representatives of the putatielass. On March 6, 2010, threeydafter the motion was made,
the Court signed an order dismissing theirmkivithout prejudice. The Defendant moved for
reconsideration, arguing that adigmissal should either be wighejudice, or subject to paying
the Defendant’s attorneyfees and costs.

In reconsidering its order granting Niblatid Luster Cote’s motion to voluntarily
dismiss their claims, the Court edtthat “the Plaintiffs’ failure to explain the basis for their
decision does give the Court a degree of s&isp about their motive.” (Memorandum of
Decision and Order dated July 19, 2010 at 7, (1B%) Nevertheless, the Court granted Niblett
and Luster Cote a choice between dismissing thaims with prejudicegr remaining as parties
and proceeding with the case. Niblett and LuStete chose to stay in the case and proceed as
class representatives.

Depositions scheduled for Niblett and Lers€ote on August 4, 2010 were cancelled by

Counsel. With an approaching discovery deadline, on December 13, 2010, the Defendant

14



noticed the depositions of Niblett and Lustate for December 17, 2010. Niblett and Luster

Cote did not appear for their duly noticgelpositions on December 17, 2010. Subsequently, the
discovery deadline was extended to March 1,1200n February 17, 2011, the Defendant re-
noticed the depositions of Niliteand Luster Cote for February 28, 2011. Before this deposition
could take place, on February 23, 2011, Counsel filed a motion to withdraw as the attorneys for
Niblett and Luster Cote “due to a completeak down in communicatn between counsel and
plaintiff’. (DE # 149.) On February 28, 2011, neithiblett, another remsentative of Luster

Cote, or Counsel appeared at the scheduled deposition.

Counsel’s motion to withdraw was vigorouslgposed by the Defendant, who asserted
that Counsel was seeking to withdraw in #oréto avoid being sactioned for Niblett and
Luster Cote’s discovery vidi@mns. The Defendant requested that any order permitting Counsel
to withdraw from representing Niblett and LeisCote be contingent on Counsel paying the
Defendant’s attorney’s fees and costs associatdattempting to deose Niblett and Luster
Cote. In opposition, Counsel statibet they had not been inmtact with Niblett and Luster
Cote since December 15, 2010.

On April 15, 2011, the Court received a letter friliblett stating thathat the lack of
communication was due to pressipgrsonal issues and apologizing for the lapse on his part.
Niblett stated that he had not been in contattt Counsel for the past three months, which the
Court notes contradicts Counsetlaim that they had not been in communication since
December 15, 2010. On May 3, 2011, the Court held a telephone conference with counsel for
the parties and Niblett. Nibleigain apologized for losing contagith Counseland assured the
Court that he was going to fully cooperatel@ommunicate with higtarneys going forward.

As a result, Counsel withdrewain motion to withdraw as counselr Niblett and Luster Cote.

15



In light of Counsel’s withdrawal of the monh, the Court denied the Defendant’s corresponding
request for attorney’s fees and costs.

Although it may not rise to the level of badtlfewarranting sanctions under this Court’s
inherent power, the Court hae trouble concluding that sanctiosie warranted against Niblett

and Luster Cote und®ule 37(d)._Se8lauinsel Stiftung v. Sumitomo CorfgNo. 99-CV-1108,

2001 WL 1602118, at *7 (S.D.N.YDec. 14, 2001) (“[A] finding of bad faith is not a

prerequisite to the imposition of saionis under Rule 37(d) . . . ."); satsoDragon Yu Bag

Mfg. Co. Ltd. v. Brand Science, LL @282 F.R.D. 343, 344 (S.D.N.Y. 2012) (“BSL does not

dispute that the Chehebars knowingly faile@ppear for noticed depositions, and documents
submitted by Dragon show that BSL was mostly unresponsive to Dragon's multiple attempts to
schedule the depositions. lttlais clear that sanctions are warranted under Rule 37(d).”).
Contrary to Counsel’s charadtztion, the Court’'s acceptanceMiblett and Luster Cote’s

apology at the May 3, 2011 conference didprahibit the Defendant from moving for

sanctions. Although the Court deemed it prudemlitit a promise of fture compliance from
Niblett and Luster Cote, this mo way excused the fact that, aftepresenting to the Court that
they wished to continue pursigj this action, Niblett and Lust@ote then failed to appear for

two scheduled depositions, and stoppechmunicating with their attorney.

Despite its reservations, the Court gavbldli and Luster Cote a second chance to
continue pursuing their claims. Their decisiomé&bault on their obligations at the considerable
expense of the Defendant and to the resourcdgedfourt clearly viated Rule 37(d).

Furthermore, with the Court’s decision temiss this case for lack of subject matter
jurisdiction, Niblett and LusteCote get the dismissal withoptejudice theynitially soughtand

successfully avoid having to appear for a depmsit Thus, absent sanctions, Niblett and Luster

16



Cote will clearly “benefit from [their] own failureo comply”. In addion, because their claims

are now being dismissed without prejudice, g#ven more important to provide a “general
deterrent” for their conduct “[ijn other litegion”. Indeed, as the Supreme Court has

emphasized, Rule 37 sanctions “must be apligently both to penalize those whose conduct
may be deemed to warrant such a sanction, [and] to deter those who might be tempted to such

conduct in the absence of such deterfeRbadway Express, Inc. v. Pipdd7 U.S. 752, 763—

64, 100 S. Ct. 2455, 65 L. Ed. 2d 488 (1980).

As to the appropriate sanction, Rule 37(d) esply provides thatlie court must require
the party failing to act, the atteey advising that party, or botb pay the reasonable expenses,
including attorney's fees, caused by the failuréessthe failure was substantially justified or
other circumstances make an award of expemsgest”. Fed. R. Civ. P. 37(d)(3). Here, the
Court finds that Niblett and Luster Cote’s faduo appear at their duhoticed depositions was
not substantially justified. In addition, th@@t is not aware of angther circumstances that
would make an award of expenseshis case unjust. The fact that Niblett and Luster Cote were
not in contact with Counsel will not serveawoid the imposition of sections under Rule 37(d)
insofar as “plaintiffs are respabge for making themselves availa to their attorney, whether
to respond to obligatory discovery or to takgoaition on motions made by their adversaries”.

Dauphin v. Chestnut Ridge Transp. Indo. 06-CV-2730, 2009 WL 5103286, at *2 (S.D.N.Y.

Dec. 28, 2009).
Therefore, the Court finds that the Defendaréntitled to recovarasonable attorney’s
fees and costs incurred in connection with tgpent scheduling and attending the depositions of

Niblett and Luster Cote. In addition, the Defentdia entitled to recover reasonable attorney’s
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and costs associated with the portion of théiondfor sanctions relatg to sanctions against
Niblett and Luster Cote for faita to appear at their deposit®pursuant to Rule 37(d).

C. The Defendant’'s Motion For Sanctions Prsuant to 28 U.S.C. § 1927 and the Court’s
Inherent Power

The Defendant asserts tli&unsel engaged in unreasomabhd vexatious conduct that
multiplied the proceedings: (1) filing the imiticomplaint; (2) conduct during discovery; (3)
failing to seek class certification; and (4) maoyito amend and subsequently withdrawing the
motion to amend. The Court will addresslealleged act of misconduct in turn.

Section 1927 of Title 28 of the United States Code authorizes the courts to sanction an
attorney “who so multiplies the proceedings in any case unreasonably and vexatiously.” 28
U.S.C. § 1927. While the standard for triggg sanctions under Rul1l is “objective

unreasonableness,” Margo v. Weig%3 F.3d 55, 65 (2d Cir. 2000), to impose sanctions under §

1927, the court must make a finding of “conduct cauistig or akin to bad faith,” In re 60 E.

80th St. Equities, Inc218 F.3d 109, 115 (2d Cir. 2000) (civext and internal quotation marks

omitted). _SedJnited States v. IntBhd. of Teamster948 F.2d 1338, 1345 (2d Cir. 1991)

(“Bad faith is the touchstone of an award undes ¢iatute.”). “Unlike Rule 11 sanctions which
focus on particular papers, the inquiry under 8718 on a course of conduct.” Bowler v. U.S.

Immigration & Naturalization Sery901 F. Supp. 597, 605 (S.D.N.Y. 1995).

Similarly, an award of sanctions undee tGourt's “inherent power” requires the
defendants to present “clear evidence that tlafleriiged actions are entiyevithout color, and
[are taken] for reasons of harassment orydetdor other improper purposes.” Oliveri v.
Thompson803 F.2d 1265, 1272 (2d Cir. 1986) (intergabtation marks and citation omitted).
“Thus, ‘to impose sanctions under either authotitg,trial court must find clear evidence that

(1) the offending party's claims were entirglgritless, and (2) the party acted for improper
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purposes.”_Revson v. Cinque & Cinque, R221 F.3d 71, 78 (2d Cir. 2000) (quoting Agee V.

Paramount Commc’ns, Ind 14 F.3d 395, 398 (2d Cir. 1997)). “The test is conjunctive and

neither meritlessness alone nor improper purpaseakill suffice.” Sierra Club v. U.S. Army

Corps of Engineers76 F.2d 383, 390 (2d Cir. 1985).

As set forth below, applying these startt¥ato Counsel’s catuct throughout this
litigation, the Court declines impose sanctions on Counseltbe Plaintiffs based on either
§ 1927 or its inherent power.

1. As to the Filing of the Initial Complaint

By way of background, in June of 2008, Rtdf Rhonda Garner commenced an action
against MBF in the Southern Dist of New York (“the_Garneaction”). MBF responded to
that complaint by filing a motion to dismiss, thdfore that Courtauld take up that motion,
Garner filed an amended complaint. MBF timeoved to dismiss the amended complaint.
However, before the Court could addressseond motion, Garner sought and was granted a
voluntary dismissal under Rule 41. Shortly thelexafGarner commenced a nearly identical
lawsuit in this Court, addinGagasoules, Niblett and Lust€ote, Inc. as co-Plaintiffs.
Following a third round of briefingn a motion to dismiss, this Court dismissed all but one of
the Plaintiffs’ claims. Based on this proceduristory, the Defendamiontends that Counsel
engaged in unreasonable and vexaticonduct in connection with thetial filing of this action.

The Plaintiffs contend that they thdrew the complaint in the Garretion in the
interests of judicial and litigation economy in orde allow the claims of all the named Plaintiffs
to be tried in one action. The Court finds thiplaration sufficient and declines to infer any bad

faith from their actions.
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Moreover, the fact that the Court ultimateligmissed the majoritgf the Plaintiffs’
claims does not warrant the imposition of samdioFirst, the Court did not dismiss the
complaint in its entirety. Furthermore, as the mi#s note, substantially similar claims to those
dismissed by this Court have been upheld byratbarts against related entities, based on the
same alleged scheme. Althougk tbourt ultimately found thahese claims could not be
maintained as plead in this case, againsthricular Defendant, thelaintiffs have shown a
“subjective good faith” belief in thmerits of the initial complaipand “in the absence of any
other evidence indicatinan absence of a genuine belietha validity of theaction, [the Court]
conclude[s] that the record cannot supporinderence of bad faith on the part of the

[Plaintiffs].” Schlaifer Nance & Co., Inc. v. Estate of Warhi®4 F.3d 323, 341 (2d Cir. 1999).

2. As to Counsel’'s Conduct During Discovery

Between July of 2009 and February of 20th@, parties engaged in a contentious and
protracted discovery dispute owbe appropriate location for theaitiffs’ depositions. Niblett
and Garner, both California residents, maintaifed they should not brequired to travel to
New York to be deposed. MBF took the position #iate the Plaintiffsiwse to litigate in this
forum, they should be expected to travel to New York for depositions. After various discussions
by counsel, letter motions, court appgnces and an appeal to t@isurt, as well as extension
negotiations regarding appropriate video-conferencing platfaeasier agreed to travel to New
York for her deposition. Based on this reverdgbosition, the Defendant argues that the Court
can infer that “Counsel’s intent in raising tilssue of video-conference depositions was not to
make the deposition process cheaper or easier, but instead to unreasonably multiply

proceedings.” (Def.’'s § 1927 Br. at 8.) The Courd§ that such an infaree is not warranted.
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In opposition to this motion, Counsel persuay cites to caselaw that provided their
reasonable, although ultimately incorrect, beledt they were not required to produce the
Plaintiffs for depositions in New York. Furtimore, the fact that the Plaintiffs ultimately
determined that it would be more cost-effectivélydhe named Plaintiffso New York for their
depositions does not support an inference tleat gitempt to avoid that cost by finding a less
expensive video-conferencing alternative wasdafaah attempt to delay the litigation.

In hindsight, it would have been more coffeetive for both parties had the Plaintiffs
simply flown Garner and Niblett to New Yorkther than engaging in a year of motion practice
and fruitless negotiations over video-conferen@taegforms. However, the Court cannot say
that Counsel’s attempt to lower the cost of digry was “entirely withoucolor and . . . taken

for reasons of harassment or delay or for oitmproper purposes.” Dow Chem. Pacific Ltd. v.

Rascator Maritime S.A782 F.2d 329, 344 (2d Cir. 1986) (imal quotation marks and citation
omitted).

The Defendant also seeks sanctions against Counsel for Niblett and Luster Cote’s failure
to submit to a deposition. In this regarce tefendant moves for sanctions against Counsel
pursuant to 8 1927, and against Niblett and LuSt#e pursuant to the Court’s inherent power.
With respect to the motion for sanctions as mgfaCounsel, based on the Court’s review of the
submissions, there is insufficient evidence to amatra finding that Counsel was responsible for
Niblett and Luster Cote’s failurt® appear at their duly noticed depositions. Therefore the Court
declines to award sanctionsaagst Counsel on this ground.

Similarly, there is no basis for finding bad fagth the part of Niblett and Luster Cote.

With respect to their initial withdrawal from the case before thest sicheduled deposition,

Niblett and Luster Cote explaidehat they no longer wished $erve as class representatives,
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which is a valid reason for withdrawal. Althoutite Court questioned their motives in its order
denying Niblett and Luster Cote the opportunidywithdraw withoutprejudice, the Court
declined to find bad faith. As to their failut@ appear for their depositions on December 17,
2010 and February 23, 2011, Niblett explaineth®Court that “pressing personal issues”
prevented him from actively pursuing this litigati The Court accepted this explanation at the
May 3, 2011 conference, at which time Niblett andtkeu Cote affirmed #y would continue to
participate in the litigation. Thus, even if Nell and Luster Cote’s behavior can in part be
viewed as an attempt to avoid being deposedisnmatter—which, as th@ourt previously held,
is sanctionable under Rule 37(d)—there wasastl some colorable basis for their actions.
Accordingly, sanctions against Niblett and Lustete pursuant to the Court’s inherent power
for their conduct during diswery are not warranted.

3. As to the Failure to Move to Certify the Class

The Defendant contends that Counsel “¢iexesly multiplied proceedings by insisting on
prosecuting this putative clasgiaa, forcing Defendant to spend many tens of thousands of
dollars in connection with ‘class’ discovemgdarelated motion practice, despite their knowledge
that there is no merit to the omgmaining claim in this casena without ever moving to certify
a class.” Although the Court ultinely agrees that the Plaintiffsomplaint did not state a valid
class action claim, the Court cansal that Counsel pursued thiaiah in bad faith. In order to
justify the imposition of sanctions pursuan&t@927, there must be no colorable basis for an
action.

Upon review of the parties’ submissionsg fBourt cannot concludbat Plaintiff's
pursuit of this case as a class action wastsopletely without merit as to require the

conclusion that [it] must have been undertaken for some improper purpose such as delay.”
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Oliveri, 803 F.2d at 1273; sedsoRevson 221 F.3d at 78-79 (claim is deemed “colorable”
when, viewed in light of the reasonable beliefs of the party making the claim, it has some amount
of factual and legadupport); Sierra Club/76 F.2d at 390 (“meritlessness alone” is an
insufficient basis to impose sdimns under 28 U.S.C. § 1927).

4. As to the Filing and Withdrawal of the Proposed Amended Complaint

The filing and ultimately the withdrawal of the motion to amend presents a closer
guestion. Counsel claims that they withdrie motion to amend in order to expedite the
resolution of the named Plaintiffs’ individual claims. According to Counsel, since the class
claims are being adjudicated in the contexttbier cases, withdrawing the motion to amend was
in the best interest of the named Plaintiffs, €sithey will not furtheprejudiced by any delays
that would arise out of class discovery, classfiog, and class decision”. (Chittur Decl. § 22.)
The Plaintiffs had a right to withdraw the nwtito amend, and their reasons for doing so are not

for this Court to question. Woltelkduwer Fin. Servs., Inc. v. Scivantade64 F.3d 110, 114 (2d

Cir. 2009) (“It follows that Dorsey was entil¢o file a valid Rule 41 notice of voluntary
dismissal for any reason, and the fact that itstido flee the jurisdiabin or the judge does not
make the filing sanctionable.”). However, thaiRtiffs’ reasons for filing the motion to amend
is within the realm of conduct this Court czonsider in determining whether sanctions are
appropriate.

There is no doubt that Counsel knew at thestithey filed the motion to amend that the
motion itself would delay the resolution of themed Plaintiffs’ claims and that a decision in
their favor would cause an even further delay. As indicated by the Court’s request for
supplemental briefing, the Plaintiffs’ motion was undeview. In fact, the Court even offered

the Plaintiffs an opportunity to seek reconsiderabf one of their previously dismissed causes
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of action, long after the time for seeking readagation had passed. @llaintiffs’ actions
resulted in the Defendant, aslirgs the Court, expending suhbstial resourceso address the
newly asserted claims.

Nevertheless, the bar for awarding sanctiorrsymnt to 8 1927 and the Court’s inherent
power is an exacting one. The Cocan view Counsel’s changeslitigation strategy one of two
ways. On the one hand, as the Defendant utige€;ourt can view theubsequent change in
priorities to mean that Counsel’s only pase in moving to amend the complaint was to
unreasonably multiply the proceedings, delay teendisal of the named Plaintiffs’ claims, and
harass the Defendant. On the other hand, thet Canrinterpret Counselactions as simply a
change in preferences in light of the multitedether cases where the newly asserted claims
were being litigated. With much hesitation, eurt chooses to adopt the latter view. While
Counsel may have engaged in a misguided uieedegal process, the Court cannot say that

they abused the legal process. St Mark Mgmt., Inc. vkoon Chun Hing Kee Soy & Sauce

Factory, Ltd, 682 F.3d 170 (2d Cir. 2012) (“Of courseganf Li acted foolishly in commencing
the second action, we cannot say that theidistourt abused itdiscretion in finding
insufficient evidence that Li's actions were “egly without color and [wre taken] for reasons
of harassment or delay orrfother improper purposes.”).
lIl. THE PLAINTIFFS’ MOTION FOR SANCTIONS

The Plaintiffs cross-move for sanctions against Lilliensteitherground that the
Defendant’s motion for sanctions is meritless and was filed for the purpose of harassing the
Plaintiffs and forcing them to incur unnecesditigation expenses. This cross-motion borders

on frivolous and is denied.
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Whether to impose sanctions is within theu@’s discretion. Thus, the fact that the
Court denied the majority of the Defendant’stimios for sanctions isot equivalent to the
motions themselves being “frivolous” or “mergk¥. To the contrary, the Defendant’'s motions
raised some serious issues, and the Couetsstbn not to impose sanctions on Counsel was not
reached lightly. However, the standard for isipg sanctions is high, and something which this
Court is loathe to do absent clear evidencleaaf faith.

In the Court’s view, Counselsonduct throughout this litigation wagghly disorganized
and counterproductive, particulamyith respect to schedulingedtdepositions of Garner and
Niblett and filing and withdraimg the motion to amend. In both cases, Counsel ultimately
decided on the course of action that, if takethatoutset, would have avoided years of litigation
that unnecessarily consumed judicial resourcestonmention the resutig excessive attorney’s
fees on both sides. In addition, the Defendastdpeent four years litigating a case where the
Court ultimately lacked subject matter jurisdictiand will now potentially be forced to continue
litigating the case in another faru Under these circumstancése Court certainly cannot say
that Lillienstein did not hava “colorable” basis for seeking saions against the Plaintiffs and
Counsel.

IV. CONCLUSION
For the foregoing reasons, it is hereby

ORDERED, that this case is dismissed withpuéjudice for lack of subject matter
jurisdiction, and it is further

ORDERED, that the Defendant’s motion for sacts against the Plaintiffs and Counsel

pursuant to 28 U.S.C. § 1927 aheé Court’s inherent power BENIED, and it is further
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ORDERED, that the Defendant’s motion for saicits against the Plaintiffs and Counsel
pursuant to Fed. R. Civ. P. KIDENIED, and it is further

ORDERED, that the Defendant’s motion for s@ina against Counsel and Niblett and
Luster Cote pursuant to Fed. R. Civ3P(b)(2)(c) is DENIED, and it is further

ORDERED, that the Defendant’s motion for samcts against Counsel pursuant to Fed.
R. Civ. P. 37(d) is DENIED, and it is further

ORDERED, that the Defendant’s motion for samcts against Niblett and Luster Cote
pursuant to Fed. R. Civ. P. 8lJ(is GRANTED. The Defendant is directed to submit an
application for attorney’s fees and costs consisiatfit this Court’s deaion within ten days of
the date of this order, and it is further

ORDERED, that the Plaintiffs’ motion for sanotis against Lillienstein pursuant to 28
U.S.C. § 1927 is DENIED.
SO ORDERED.
Dated: Central Islip, New York
September 29, 2012

/s/ Arthur D. Spatt

ARTHUR D. SPATT
United States District Judge
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