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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

KYLE HARTRY,

Plaintiff,
MEMORANDUM OF
-against- DECISION AND ORDER

08-CV-3725 (ADS) (ETB)

COUNTY OF SUFFOLK and SGT. STEVEN

LUNDQUIST, individuallyand in his Official

Capacity, and C.O. “JOHN DOE” and C.O.

“JANE DOE"#1-10, Individually and in their

Official Capacities, tie name John Doe being

fictitious, as the true names are presently

unknown),

Defendants.
APPEARANCES:
Law Office of Jon L. Norinsberg
Attorney for the Plaintiff
225 Broadway, Ste. 2700
New York, New York 10007

By: John L. Norinsberg, Esq., Of Counsel

Christine Malafi, Suffolk County Attorney
Attorney for the Defendants
H. Lee Dennison Building
100 Veterans Memorial Highway
P.O. Box 6100

Happauge, New York 11788
By: Brian C. Mitchell, Esq., Assistant County Attorney

SPATT, District Judge.
This action arises from personal injuries airstd by the plaintiff, Kyle Hartry (“Hartry”
or “Plaintiff”), during an attek by a fellow inmate that occurred on October 24, 2007 while the

Plaintiff was incarcerated at the Suffolk Cougrrectional Facility (“SCCF”). On September

12, 2008, the Plaintiff filed a complaint allegin@ttsergeant Steven Lundquist (“Lundquist”),
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Detective Vince Daly, and the municipal entiySuffolk County failed to protect him from
harm, and exhibited a deliberate indifference tchemlth, safety and welfare in violation of his
Constitutional rights. The Plaintiff voluntarily dismissed the claims against Detective Daly. The
remaining defendants, Lundquist and the Count3udfolk (together the “Defendants”) move
for summary judgment dismissing the complaintthe following grounds: (1) the Plaintiff
failed to exhaust his administnge remedies as required undee fPrison Litigation Reform Act;
(2) the complaint fails to stata claim under 42 USC § 1983; (3) Defendant Lundquist is entitled
to qualified immunity; and (4) the complaint f&atb state a negligence claim under New York
state law. For the reasons set forth bekbw,Court denies the Defendants’ motion in its
entirety.

. BACKGROUND

The following facts are drawn from the pastievidentiary submissions in this case.
Because the Defendants’ have brought this mdto summary judgment, any inferences that
the Court draws from the facts as presented/awed in the light most favorable to the
Plaintiff.

In late 2006, while in the custody of thewW& ork State Department of Corrections
(“DOC"), Hartry contacted th8uffolk County Police Department and spoke with Detective
Vincent Daly regarding information Hartry possed about an open homicide case. In exchange
for favorable treatment on his own pending crimicterges, Hartry agreed to testify against an
inmate being held at the SCCF regarding thiadate’s involvement in the open homicide case.
On December 21, 2006, because the inmate’s hoenpiosecution was to take place in Suffolk
County, Hartry was transferred from DOC te tBCCF. Hartry was housed at the SCCF for

several months, during which time he preparsthtement for the prosecution. In September



2007, there was a discovery hearing in the prdagecof the inmate against whom Hartry was
testifying. During that hearinglhhe inmate was provided with a copy of Hartry’s statement
implicating the inmate in the homicide.

Subsequently, on September 18, 2007, Havay approached by another inmate at
SCCF who Hartry claims was a member @& Bloods gang, and was known as the “King of the
Bloods.” Hartry alleges thahe “King of the Bloods” said to him, “I’'m waiting for the
statements. When the statements come out, you Werable to live in this jail.” (Hartry Dep.
100:17-20.) On that same day, Hartry informedesmber of the SCCF Internal Security Unit
(the “Security Unit”) that his status as a vt had become known to other inmates in the
general population, and that aseault he was being threatendd.response to that information,
security immediately moved Hartry from thengeal population of SCC#6 an area known as
PODS that was located dme other side of SCCF.

The very next day, on September 19, while Kantas outside in the recreation area of
PODS, word of his status agaoperating withess—commonly referr@din prison as a “snitch”
or a “rat"—continued to sprela Although separated by a fentlee recreation area of PODS
bordered the recreation area df tieneral population, and Hartryane inmates from his former
tier yelling about him through the fence, “Hey,sha snitch. He’s snitching.” (Hartry Dep.
105:15-16, 24.) After that rectean period, while Hartry shogred, another inmate stole
Hartry’s belongings from his cell.

Hartry again called the Security Unit andoinmed the officer on duty that his fellow
inmates in PODS knew of his status as a witaeskhad taken all of hizelongings. Hartry also
told the security officer that a copy of the staent he had written in the homicide case was

being passed around the jail. The officer broughtrf&o the Security Unit and suggested that



Hartry sign himself into protéiwe custody if he felt unsafe-dartry immediately signed the
protective custody forms, and the securityadficompleted the necessary paperwork, which
indicated, “Inmate is to be placed in P.Q. s own safety. Inmate wrote a statement on
another Inmate. A copy of the statement heenlpassed around the fagilposing a threat to
Inmate Hartry’s safety.” (Norinsberg Decl., Ex) E he security officer then arranged to have
Hartry moved out of the PODS area and imttotective custody, whitwas located in the
Administrative SegregationeStion of the facility.

According to the record, it is at this junce that Defendantundquist became involved
with Hartry. At some point in the course oil jausiness, the securityfficer who transferred
Hartry to protective custody discussed Hartsitsiation with LundquistOn September 20, after
Hartry’s first night in protectig custody, Lundquist moved Hartrytora “day area” on the other
side of the protective custody unit. “Day areasg open spaces located in front of inmate cells
in which the jail has placed several bunkadoress overcrowding. The inmates housed in day
areas are not separated from eaitter by bars and have no redions on contact with one
another, but are kept apart from the itesehoused in the cells behind the day area.

The same day he was moved to the day &tadry met with Detective Vince Daly, the
lead detective in the homicide case in which Harag serving as a witness, to discuss concerns
about his safety. Lundquist was also pres¢iis meeting, andlthough he denies any
involvement in the meeting itself, he admits thaty did discuss concerrabout Hartry’s safety
with him at the meeting. According to Lundqui$Daly] asked that we look out for [Hartry’s]
safety,” and Lundquist responded thatythvould do so. (Lundquist Dep. 16:15-19.)

Approximately a week after this meetiray September 28, 2007, Hartry became aware

that inmates in the Administrative Segregatsection of the jail knew he was an informant



when an inmate in the cells behind his day gaéis attention and yell, “I heard about you.

| know what’'s good with you.” (Hartry Dep. 114:8-9.) According to Hartry, he understood this
to mean, “l know that you [are] snitching on this woman.” (raDep. 114:10-11.) The

inmate allegedly showed Hartry a plasfosn that had been shangel into a weapon and
threatened to “get at him” when the inmate gat of his cell. (Hartry Dep. 114:13). This was

the last time Hartry was directly tlatened (the “September 28th Threat”).

Hartry immediately reported the SeptemB8th Threat to a coretions officer and
informed Lundquist that he had betlneatened. In response to thegport, security searched the
belongings of both Hartry and the inmatkarhad threatened him, but found no weapon.
Despite being unable to subsiate Hartry’s claim that thenmate had displayed a weapon,
security officers again moved Hartry, placing him in yet another area within the Administrative
Segregation section. On October 2, 2007, Havag moved for a fifth time, again within the
Administrative Segregation section of the fagjlthis time for admirstrative reasons having
nothing to do with his safety concerns.

Although not directly threateneadter the September 28th rElat, Hartry claims that
inmates continued to confront him about “wttegy were hearing arourte jail.” (Hartry Dep.
124:13-15.) According to Hartry, because & tlonstant tension after his status as a
cooperating witness became knowe,frequently called Lundquiasking to be moved out of
SCCF because he was not safe there. Althougtirting of the calls is unclear, the parties
agree that Hartry placed 10 to 20 calls tmtquist in the six weekeading up to Hartry’s
attack.

However, despite agreeing on the numberalls, the parties dispute their content.

Hartry claims he told Lundquistdhhis life was in danger, that heeded to be moved and that



during the calls he asked, “what [was] goingwith [him] being moved out of jail.” (Hartry
Dep. 145:21-24.) Hartry further alleges thatimlyithose calls Lundquist responded by saying
that he would arrange for Hartry to bewed to the Nassau County Correctional Facility
(“NCCF"). Specifically, Hartry asserts thatuhdquist assured him, “We’re going to get to
Nassau.” (Hartry Dep. 146:16.) Hartry claims thahassult of that assance he did not file a
grievance concerning the jail's efforts to protech because he believed that efforts were
underway to transfer him out of SCCF.

On October 24, 2007, twenty six days after the September 28th Threat, Hartry was
attacked by fellow inmate Vincent Dalton whHartry was at his bunk in the day area (the
“October 24th Attack”). Accaling to Hartry, Dalton came ugehind him, made a comment
about Hartry being a “snitch” and then tappéd bn the shoulder. When Hartry turned around,
Dalton hit him in the face with a sock stuffetth soap bars, flipped him to the ground and
punched him repeatedly in the head. As a resultyyHsuffered injuries to his face and his left
eye. Although the parties agreatitartry was injured during thetatk, there is a dispute as to
the extent of those injuries. Hartry claimssudfered severe and permanent injuries including a
left orbital fracture, double vision, permanent lo§sensation in his face and sinus area and
displacement of several teeth.

After the October 24th Attackjartry was moved to the Observation Bay area of the jall,
where inmates are under 24-hour surveilldmgguards. The next day, on October 25,
Lundquist prepared a Substitute Jail Order to ntdadry out of the SCCF. On the Order,
Lundquist cited as the reason foe tinansfer that “[ijnmate Hagt wrote [a] statement against
[another inmate]. Inmate Hartry will bestdying against [this other inmate] and this

information [has] become well known throughout thik jelartry has been labeled a rat and has



received threats.” (NorinsbergeDl., Ex. D.) On October 26, 2007, as a result of the attack,
Hartry was transferred to the NCCF.

On September 12, 2008, Hartry filed a céamut against Suffolk County, Sergeant
Lundquist, Detective Daly and various unnamed eyges of the SCCF asserting the following
causes of action: (1) deprivan of federal rights under 42.S.C. § 1983; (2) deliberate
indifference to the Plaintiff's constitutionaghts under 42 U.S.C. § 1983 by failing to protect
the Plaintiff from the October 24th Attack; (3umicipal liability of the County of Suffolk for
deliberate indifference to the Plaintiff's sgfewell-being, and congtitional rights; (4)
negligence under New York state law for failingetaercise reasonable care in safeguarding and
protecting the Plaintiff; and {Segligence against the County of Suffolk under New York law in
hiring, training, retaining andsaigning officers at SCCF.

Hartry voluntarily dismissed the complaint against all of the Defendants except Suffolk
County and Sergeant Lundquist. The remaininfeB&ants now move for summary judgment to
dismiss the complaint on the following ground4) the Plaintiff failed to exhaust his
administrative remedies as required undehgon Litigation Reform Act of 1995 (PLRA),

110 Stat. 1321-71, as amended, 43.0. § 1997e et seq. (“PLRA"); (2) the complaint fails to
state a claim under 42 USC § 1983; (3) Defendantdquist is entitled to qualified immunity;
and (4) the complaint fails to state ayligence claim under New York state law.

[I. DISCUSSION

A. Leqgal Standard

It is well-settled that summmajudgment under Fed. R. Civ. P. 56(c) is proper only “if the
pleadings, depositions, answers to interrogasp@nd admissions on file, together with the

affidavits, if any, show that there is no genuis&uie as to any material fact and that the moving



party is entitled to judgment as a matter of lawed. R. Civ. P. 56(c). A fact is “material”
within the meaning of Fed. R. Civ. P. 56 wherré@solution “might affect the outcome of the

suit under the governing law&nderson v. Liberty Lobby, Inc477 U.S. 242, 248, 106 S. Ct.

2505, 91 L. Ed. 2d 202 (1986). An issue is “gerliwhen “the evidence is such that a
reasonable jury could return a verdict for the nonmoving party.” liddetermining whether an
issue is genuine, “[t]he inferences to be drawn from the underlying affidavits, exhibits,
interrogatory answers, and depmsis must be viewed in the light most favorable to the party

opposing the motion.”_Cronin v. Aetna Life Ins. C#6 F.3d 196, 202 (2d Cir.1995) (citing

United States v. Diebold, In369 U.S. 654, 655, 82 S. Ct. 993, 8 L. Ed. 2d 176 (1962) (per

curiam), and Ramseur v. Chase Manhattan B&6% F.2d 460, 465 (2d Cir. 1989)).

Once the moving party has met its burdéime nonmoving party must come forward

with ‘specific facts showing that there is a genuine issue for trial.”” Matsushita Elec. Indus. Co.

v. Zenith Radio Corp475 U.S. 574, 587, 106 S. Ct. 1348, 89 L. Ed. 2d 538 (1986) (quoting

Fed.R.Civ.P. 56(e)). However, the nonmoving party cannot survive summary judgment by
casting mere “metaphysical doubt” upon éwidence produced by the moving party.
Matsushita475 U.S. at 586. Summary judgmerdjgpropriate when the moving party can

show that “little or no evidence may be found in support of the nonmoving party’s case.” Gallo

v. Prudential Residential Sery2 F.3d 1219, 1223-24 (2d Cir. 1994) (citations omitted). With
this standard in mind, the Court begins its gsialwith the Defendantgrocedural argument.

B. Whether the Plaintiff Failed to ExhaustAdministrative Remediesas Required by the
Prison Litigation Reform Act (“PLRA")

Congress enacted the PLRA in 1996 “in the wailka sharp rise iprisoner litigation in

the federal courts.” Woodford v. Ngb48 U.S. 81, 83, 126 S. Ct. 2378, 165 L. Ed. 2d 368

(2006) (internal citation omitted). In an efféotcontrol the increase such litigation, the



PLRA provides that an inmate gnaot bring an action under fe@dé law “with respect to prison
conditions...until such administrative remediesaes available are exhausted.” 42 U.S.C. §

1997e(a); sealsoMacias v. Zenk495 F.3d 37, 40 (2d Cir. 2007). This exhaustion requirement

“applies to all inmate suits about prison Ifghether they involve general circumstances or
particular episodes, and whether they allegeessive force or some other wrong.” Porter v.
Nussle 534 U.S. 516, 524, 122 S. Ct. 983, 152 L. Ed. 2d 12 (2002%|seelacias 495 F.3d at
40. Because “[t]he benefits exhaustion can be realized onlythe prison grievance system is

given a fair opportunity to corer the grievance,” Woodforé48 U.S. at 95, inmates must both

substantively and procedurally exhaust theimetawithin the prison ggvance system before
filing suit. Macias 495 F.3d at 43. This means that it@samust “compl[y] with an agency’s
deadlines and other criitprocedural rules” before they chle a claim in federal court.
Woodford 548 U.S. at 90.

The procedures for filing a grievance at ®8CCF are set forth in the Inmate Handbook,
which states in relevd part as follows:

INMATE GRIEVANCE PROGRAM

All inmates are entitled to file legitimate grievances and
may do so without fear of punishmteor reprisals. An inmate
must file a grievance within (5) fiveéays of the date of the act or
occurrence giving rise to the grievance.

INSTRUCTIONS FOR RESDVING INMATE PROBLEMS
AND FILING GRIEVANCES

If you have a complaint or problem:

(1) Attempt to get it resolvedith the officer assigned to your
particular housing unit.

(2) If for some reason you and the officer are unable to reach an
acceptable resolution, you may request and will receive a
grievance form to fill out. . ..

* % %



Your completed formal grievance will be investigated and you
will receive a written determination from the Grievance
Coordinator within 5 business day¥ou have two (2) days to
provide additional information if required.

If you do not agree with the Grievance Coordinator’s decision,
you have 2 (two) business daysafapeal the deterimation to the
Chief Administrative Offcer of the facility.

* % %

(8) If your appeal to the Chief Adinistrative Officer results in an
unfavorable decision, you may agg such determination to the
State Commission of Correction withinree (3) business days. . . .

* % %

THE FOLLOWING DECISIONS WILL NOT BE SUBJECT OF
A GRIEVANCE AND THEREFORE MAY NOT BE APPEALED
TO THE CHIEF ADMINISTRATIVE OFFICER OR THE
CITIZENS POLICY AND COMRAINT REVIEW COUNCIL

e Actual penalties and sanctiomsd/or surcharges resulting
from disciplinary hearings.

e Administrative segreggion housing decisions.

e |Issues that are outside the authority of the Chief
Administrative Officer's conbl. However, the policies
and procedures leading to those decisions may be the
subject of a grievance.

e Complaints pertaining to an inmate other than the inmate
actually filing the grievance.

(Suffolk County Defendants’ Statement Purdui@a Rule 56.1, Supplement to Ex. | at 15-16

(hereinafter cited as “Inmate Handbook”).) dddition, New York has established grievance

procedures for county jail inmates. SeBl.Y.C.R.R. § 7032.4.

According to the Defendants, the Plaintiffsua&quired to file a ggvance no later than
five days after September 28, 2007, the day ®Rbptember 28th Threat, because this was the
last time that measures were implementedte purposes of protéaty him from harm.
However, the basis for Hartry’s complaint in the instant action is that the Defendants exhibited
deliberate indifference in failing to protect him from the October 24th Attack. The Plaintiff

testified at his deposition thae thought that Lundquist was war§ to have him transferred to

10



the NCCF. (Hartry Dep. 145:25-126:) Consequently, the Plaiifis grievance prior to the
October 24th Attack—the grievance he allegesitpressed to Lundquist in the numerous phone
calls—was that he feared for his safety basetherthreats and statemenfsther inmates. The
Inmate Handbook specifically statist “[clomplaints pertaining tan inmate other than the
inmate actually filing the grievance” cannot be subject of a grievance. (Inmate Handbook at

16.); SealsoHill v. Tisch, No. 02-CV-3901, 2009 WL 369838& *5 (E.D.N.Y. Oct. 30,

2009) (holding that the SCCF policy does not pegnévances against other inmates, but that
the plaintiff was not excused fronms failure to exhaust because tiip]laintiff allege[d] that his
injuries resulted from the failure of the SCCReattwlants to protect him . and there is nothing
in the record to suggest that swamplaints are not grievable”).

The actual “act or occurrence” that gave ts¢he instant cause attion is the October
24th Attack, and therefore the Riaff had five days after th®ctober 24th Attack to file a

grievance against Lundquist or any otb#rcer for failing to protect him._Se@urry v. Fischer

No. 02-CV-4477, 2004 WL 766433, at *7 (S.D.NApr. 12, 2004) (“But it is not enough to
satisfy the PLRA’s exhaustion requirement thaheassue has been exhausted: there must be a
connection between the administrative grievaarue the matters raised in the federal court

complaint”); see alsoroomer v. County of Nassai7-CV-01495, 2009 WL 1269946, at *7

(E.D.N.Y. May 5, 2009) (“Although pglintiff was not required to name every specific defendant
in his grievance against whom he now brittgs action . . . he was required by the NCCC
grievance procedure to makéoamal, or informal followed byormal, complaint of the prison
officials’ acts of which he now complains.”) (internal citation omitted).

Hartry admits that he did not file a forngievance at any point before or after the

October 24th Attack and therefdaled to exhaust his administige remedies. However, as

11



discussed below, Hartry asserts that his failuexttaust should be excused because: 1) there
was no reason for him to file a grievance oncedoeived his desired remedy of transfer to
NCCF, and 2) even if he was required to file i@wance, the fact thée was transferred from
the SCCF within two days of the attack cilges “special circustances” rendering the
administrative remedy unavailable.

1. Legal Standard for Excusing Failure toExhaust Administrative Remedies

In Hemphill v. New York 380 F.3d 680, 686 (2d Cir. 2004)etBecond Circuit held that

when a plaintiff has failed to exhaust his admmaiste remedies, the case can still proceed if the
plaintiff can show that his failure to exhaust wiae to one of the following three scenarios: (1)
administrative remedies were unavailable tophsoner; (2) the Defendants have either waived
the defense or acted in such a way as to esewp fftom raising it; or (3) special circumstances
exist that justify the prisoner’s failure to complth the requirement. A plaintiff's failure to
exhaust administrative remedias required by the PLRA & affirmative defense that

defendants must raise. Johnson v. Testi8@a F.3d 691, 695 (2d Cir. 2004). Once properly

raised, any alleged justificatiorfifered by a plaintiff is credited & “similarly situated individual
of ordinary firmness would have been deteffreth following regular procedures.” Hemphill
380 F.3d at 690.

Although there was some question as to whetlibaustion could be “excused” after the

Supreme Court held that procedural exdteon was mandatory in Woodford v. Ngbe Second

Circuit has continued tapply the three Hemphifactors, and required trict courts to do the

same. Se®acias v. Zenk495 F.3d 37 (2d Cir. 2007); Toomer v. Cnty. of Nassau 07-CV-

1495, 2009 U.S. Dist. LEXIS 38160 at *25 n. 8 (ENDY. May 5, 2009) (collecting cases);

Hamid v. TempleNo. 05-CV-1358, 2009 WL 499139,*& (N.D.N.Y. Aug. 19, 2008).

12



2. Whether Administrative Remedieswere Available to the Plaintiff

The first factor of the Hemphidinalysis requires courts to look to whether the
administrative remedy was actually “avdile” to the inmate, HemphilB80 F.3d at 686 . “To
be ‘available’ under the PLRA, a remedy must afftind possibility of some relief for the action

complained of.”” _Abney v. McGinnjs380 F.3d 663, 667 (2d Cir. 2004) (quoting Booth v.

Churner 532 U.S. 731, 738, 121 S. Ct. 1819, 149 L. Ed. 2d 958 (2001)). Here, the Plaintiff
asserts that the Court should considerath@inistrative remedy “unavailable” because the
remedy he sought was transfer to NCCF, and tberdéhere was no otheréiief” he could have
received from the grievance procedure.

However, the Second Circuit has stated Wia¢re a plaintiff receives the remedy he
would have otherwise sought ¢tlugh the grievance procedure—tmis case the transfer to
NCCF—the plaintiff must gt exhaust the formal administrative procedures. Beggiero v.
City of Orange 467 F.3d 170, 177 (2d Cir.200@)lding that, even where transfer was the
remedy sought by the plaintiff, vehe additional remedies existixat the plaintiff's grievance,
transfer to the other facility “did not renddradministrative remediesnavailable”); Braham v.

Clancy, 425 F.3d 177 (2d Cir. 2005), overruled on other ground&dgdford v. Ngp548 U.S.

81, 83,126 S. Ct. 2378, 165 L. Ed. 2d 368 (2006)d{hglthat even after the plaintiff was
transferred to anotherltafter he was attackday his cellmate, the possiity of relief still
existed because the prison “could have pedghe remedial measures . . . including
‘[d]evelop[ing] . . . policies angrocedures pertaining to thaeyrance” or disciplining the
relevant officers”) (quoting Bootb32 U.S. at 738-39, 121 S. Ct. 1819)).

As the Second Circuéxplained in Ruggierdhe rationale for this te is that the purpose

of the PLRA is not simply to provide an inmatéh a personal remedy, but also to: (1) provide

13



prison officials “the first opportuty to address [a] prisoner’ comaint[]” which could lead to
corrective action and improvemenmtsprison administration, and)(Zor those cases that do find
their way into the courts . . . [to] facilitate adjudication by ensuring a fully-developed
administrative record.” 467 F.3d at 178. Thesen where the inmate receives the desired
remedy and is “no longer interested in the rasthlat pursuing his cla through [the] grievance
procedure would have yielded, taeger interests at stake under the PLRA [are] at issue, and

thus exhaustion [is] required.”_|dRodriguez v. Senkowski03 F. Supp. 2d 131, 134

(N.D.N.Y. 2000) (holding that #re was no reason an inmate caudd initiate a grievance in the
original facility after transferdécause “[g]iven that the relisbught has punitive and procedural
value beyond the well-being of tiaintiff himself, the fact thate is no longer in the same
facility may be irrelevant for purposes of exhaus’). Therefore thedct that the Plaintiff
received the desired remedytainsfer to NCCF following the October 24th Attack does not
excuse his failure to exhausskadministrative remedies.

3. Whether Defendants Are Estopped fromAsserting the Exhaustion Defense

The focus of the second exception established in Hemghilhether the defendants
may have forfeited the affirmative defense of tghaustion by failing to ragsor preserve it, or
whether the defendants’ own ats inhibiting the inmate’s exbation of remedies may estop
one or more of the defendants from raisingplaéntiff's failure to exhaust as a defense.”
Hemphill, 380 F.3d at 686 (citations omitted). Harliges not claim that any officers made any
statements to him directly following the attamkonce he was transferred to the NCCF that
would have prevented him from filing a grievandéus, the Plaintiftannot assert that the

Defendants were estopped from raising the exhaustion defense.

14



The parties do make a number of argumesggarding whether the Defendants should be
estopped from asserting the exhaustion defertbe €ourt were to find that the Plaintiff was
required to file a formal grievance no lateantfive days after the September 28th Threat.
However, as discussed above, then€éinds that the operative ddtw the Plaintiff to have filed
the grievance relating to the iast action was the day of the tOler 24th Attack., and therefore
does not address these arguments.

4. Whether Special Circumstances Exist t&xcuse the Plaintiff's Failure to Exhaust

The final factor to consider under the Hempaiialysis focuses on whether special
circumstances have been plausibly alleged whifddemonstrated, auld justify excusing a
plaintiff’s failure to exhaust administrative remedies. HempB80 F.3d at 689; sedsoGiano
v. Goord 380 F.3d 670, 676—77 (2d Cir. 2004). Among tircumstances potentially qualifying
as “special” under this prong tife test is where a plaintiff’reasonable intgretation of
applicable regulations regarditige grievance process differs frahat of prison officials and
leads him or her to conclude thhe dispute cannot be grieved. ldere, the Plaintiff claims that
because he was no longer an inmate at the S®EFthe October 24thtfack, his transfer to
NCCF constitutes a “special circumstance” in tiaicould not file a ggvance at a facility
where he was no longer an inmate.

Although the Second Circuit has explicitly stthat inmates who seek the remedy of
transfer, and then receitieat remedy, are still required titefa formal grievance, courts have
been less clear as to whether the administragireedy is still “available” when an inmate is
transferred beforthey have a meaningful opportunityaweail themselves of the grievance

process. The majority of the cases on thssiI¢ are distinguishablem the case at hand.

15



For example, many courts have found thhere a plaintiff had an opportunity to
meaningfully pursue the grievance while incarceratetthe facility where the grievance arose,
the failure to exhaust those remedies was not excused by the plairagiiBetrto a different
facility. The rationale for not granting an extiep to administrative exhaustion in these cases
was that a plaintiff should not be “rewardedr failing to participate in grievance procedure

before being transferred. Santiago v. Mein&nF. Supp. 2d 435, 441 (S.D.N.Y. 2000);

Hargrove v. RileyNo. CV-04-4587, 2007 WL 389003, at *9 (E.D.N.Y. Jan. 31, 2007)

(“Additionally, Hargrove’s trangr from NCCF to Sing Sing Carctional Facility (“Sing Sing”)
in July 2005 did not excuse his previous failtorg@roperly exhaust. . . . [because] Hargrove had
ample opportunity to properly filbis grievances and to appéadir results as required by

NCCF’s procedures while he was imprisdrag NCCF.”);_Miles v. Cnty. of BroomeNo. 04-

CV-1147, 2006 WL 561247, at *6 (N.D.N.Y. MarchZ)06) (“Plaintiff was not transferred out
of the BCCF until after he had the opportunityite a grievance. Because Plaintiff did not
timely file a grievance before sitransfer and he dahe opportunity to do so, he failed to

exhaust his administrative remedies.”); Burns v. Mpble 99-CV-0966, 2002 WL 91607, at *6

(S.D.N.Y. Jan. 24, 2002) (holdingleaustion requirement was retcused where plaintiff was

transferred two monthstaf claim arose); but sé@odriguez v. Senkowski03 F. Supp. 2d 131,

134 (N.D.N.Y. 2000) (holding that there was no ceaan inmate could natitiate a grievance
in the original facility aftetransfer because “[g]iven thtite relief sought has punitive and
procedural value beyond the well-being of the Riffihimself, the fact that he is no longer in
the same facility may be irrelevant for purposes of exhaustion.”).

The Court finds that this analysis is indipable to the instant case. Given that the

grievance procedure in the Inmate Handbook permitsraate five days to file the grievance,

16



and the Plaintiff was transferred to NCCF withivo days of the October 24th Attack, the Court
finds that the Plaintiftlid not have a meaningful opportuntty pursue the administrative remedy
while still at the SCCF. This is consistentiwihe view expressed by other courts, including the
Second Circuit, that an administrative remedy may properlypbsidered “unavailable” if the

act or occurrence that gives rise to the claim ocshostly before the inmais transferred._See,
e.qg, Berry v. Kerik 366 F.3d 85, 88 (2d Cir. 2004) (“We have no occasion to consider the
exhaustion requirement in sitians where only a brief intervalapses between the episode
giving rise to the prisoner’s complaint ane tbrisoner’s transfer to the custody of another
jurisdiction.”); Corye v. Carr9:08-CV-46, 2010 WL 396363, at *8 (N.D.N.Y. Jan. 26, 2010)
(“Although the grievance mechanismas clearly ‘available’ in a tdnical sense, if plaintiff
believed that he had given his grievance toféinew, and plaintiff was wiging for an answer, it

is unclear when he would have realized #raanswer was not forthcoming. It appears that
plaintiff was transferred to Downstate afddarch 26, 2007, but before April 29, 2007.); Buyrns
2002 WL 91607, at *6 (“This Court can imaginsituation where a prisoner could plausibly
argue that he was effectively denied access wdamnistrative remedy because he could not file
a grievance . .. after he was transferred friloenfacility in which his complaint arose. For
example, if an inmate’s injury were to arise slydoefore he was transferred from the facility, it
might be impossible or extremely difficult for him file a grievance prioto his transfer.”);

Muller v. Stinson No. 99-CV-0624, 2000 WL 1466095, at *2.INN.Y. Sept. 25, 2000) (“If, in

fact, Plaintiff was not transferred until aftegaevance could have been filed and processed,
then his claim must be dismisk#r failure to exhaust administrative remedies. On the other
hand, if he did not have an opportunity to avaihéelf of the grievance procedure because of his

transfer, then he is not requiredeixhaust his administrative remedies.”).
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On the other hand, there are some courtshidnad found that transfevithin correctional
facilities governed by the same governmentainay will not excuse daustion, regardless of
whether the inmate had an opportunity to pursee¢medy while at the€ility where the claim

arose._See, e,dCarini v. Austin No. 06-CV-5652, 2008 WL 151555, at *4 (S.D.N.Y. Jan. 14,

2008);_Finger v. Superiendent McFinnisNo. 99-CV-9870, 2004 WL 1367506, at *1 (S.D.N.Y.

June 16, 2004); Sims v. Bldtlo. 00-CV-2524, 2003 WL 21738766,*dt(S.D.N.Y. July 25,
2003) (determining that failure to exhaust admraiste remedies is n@xcused by transfer to
another facility). However, these cases aremdjsishable insofar asely involved inmates that
were transferred from one New York State-facility to another. Unlike the New York
County-run facilities, inmates #te New York State-run facilitgeall follow the same grievance
procedure referred to as the Inmate Grievdrogram, which is outlined in 7 N.Y. C.R.R.
701(et. seq.). Thus, in cases where an inmate is transferred from omarsfatzlity to another,
the fact that the inmate may not have had tinfdegdhe claim while at the facility where the
claim arose is not relevant because, “thevagiee process is governed by a single set of
regulations applicable to all state correctiomallities” and therefore ‘fminmate has the means

to follow the process regardless of whichtstfacility houses him.”_Key v. Toussai660 F.

Supp. 2d 518, 524 (S.D.N.Y. 2009); seN.Y. C.R.R. 701(et. seq.).

Conversely, New York County-run facilitiesiich as the SCCF and NCCF, are governed
by 9 N.Y.C.R.R. 7032.4, which provides that fi}ructions for filing a grievance shall be
included in the facility ruleand information.” 9 N.Y.C.R.R{032.4(b). Thus, at New York
County-run facilities, the grievangeocedure for inmates to follow specific to that particular
facility. At the SCCF, the Inmate Handbook stdted the purpose of the Inmate Handbook is to

“inform [the inmates] othe rules and procedurgeverning this facility’ (Inmate Handbook at
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3 (emphasis added).) There is no indicatether in the governig law or the Inmate
Handbook, that the Plaintiff was required to lgrievance at the SCGFom the NCCF, and
there is certainly nothing in threcord to indicate that an uncmelled prisoner would be aware
if this was indeed a requirement.

Therefore, based on the fact that the PHintas transferred less than two days after the
October 24th Attack, and that the Inmatendilaook specifically states that the grievance
procedure applies to inmates at the SCC& Qburt finds that Platiff is excused from
exhausting the administrative remedies and prageed to trial on the federal claims.

C. Whether there is a Material Dispute ofFact Regarding the Plaintiff's Section 1983
Claim

The Plaintiff brings this d@mn pursuant to 42 USC § 1983 (“section 1983”) claiming that
he faced a substantiatki of harm based on his known stadissa cooperating witness, and that
the Defendants were aware of this risk and faitethke reasonable measures to protect him in
violation of his Constutional rights.

“The Eighth Amendment requires prison oféils to take reasonable measures to

guarantee the safety of inmates in their eadgt’ Hayes v. New York City Dep’t of Cori84
F.3d 614, 620 (2d Cir. 1996). “[A]n inmate’s clainatlprison officials failed, as a result of their
deliberate indifference, to protect him frone thiolent actions of bier inmates may state a

viable § 1983 cause of action.” Hendricks v. Cougl84? F.2d 109, 113 (2d Cir. 1991);

Walker v. Shaw2010 WL 2541711, at *9 (S.D.N.Y. June 23, 2010) (“[W]hen a prisoner is

subjected to specific threats from another inmeaté, there are ‘indication[s] that the threat will
be carried out,” the failure of igon officials to act may givese to a deliberate indifference

claim.”) (quoting_Green v. i of N.Y. Dep’t of Corr, No. 06 Civ. 4978, 2008 WL 2485402, at

*6-7 (S.D.N.Y. June 19, 2008)).
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However, mere negligence on thart of state officials iaot sufficient to implicate a

prisoner’s constitutional rights. Morales v. New York State Dep’t of Cd@#42 F.2d 27, 28 (2d

Cir. 1988). “The law is settiethat a prisoner cannot bastederal civil rights action brought
under 42 U.S.C. 8§ 1983 on claims of a negligent failure of state prison officials to protect him
from injury at the hands of another inmate.” la. the Second Circuit, liability can only attach
for “a state prison guard’s delitage indifference to the consequences of his conduct for those
under his control and gendent upon him.” Idat 30.

The Court applies a two-fold test for detening deliberate indifference: “First, the
plaintiff must demonstrate thhe is incarcerated under conditigg@sing a substantial risk of
serious harm. Second, the pk#if must demonstrate th#tte Defendant prison officials
possessed sufficient culpable intent.” Hay@sF.3d at 620. Another two-tiered inquiry is used
to analyze culpable intent. “Specifically, a prisdfictal has sufficient culpale intent if [(1)] he
has knowledge that an inmate faces a substantiabfris&rious harm and [(2)] he disregards that
risk by failing to take reasonahteeasures to abate the harm.” Id.

The Defendants argue that the Plaintiff failsestablish eithesf the two prongs
necessary to prove they had abje intent, and therefore canpoove deliberate indifference to
sustain his section 1983 claim. discussed below, the Court fintteat there are material issues
of fact both as to the objective question of whether the Plaintiff faced a substantial risk of harm,
and the subjective question of the Defants’ knowledge of that harm.

1. As to Whether the Plaintiff Faceda Substantial Risk of Serious Harm

The first prong of the deliberate indiffererangalysis looks to whier the Plaintiff was
incarcerated under conditions posagubstantial risk of serious harm. Here, the Defendants

argue that each time they moved tlaintiff in response to threats)y substantial risk of harm
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he may have faced was abated. In partictih@ Defendants cite the 26-day period between the

September 28th Threat and OctoBéth Attack, and argue thatttact there were no direct

threats during this periaddicates that there was no substantsi of harm to the Plaintiff.
However, a substantial risk of harm camsefor purposes of deliberate indifference,

regardless of whether a direct threat or attatkially occurs. For example, in Walker v. Shaw

No. 08-CV-10043, 2010 WL 2541711, at *9 (S.D.NJne 23, 2010), the court held that the
prison officials’ failure to relocatthe plaintiff created a substantiadk of harm where: 1) other
inmates believed that the plaintiff was a memtfa@he Bloods gang; 2) ¢éne had been “a violent
history between the Bloods and Crips [that] caused at least one inmate to be killed while placed
in the opposing gang’s housing area”; and 8)j#il had a “policy okeparating rival gang

members.”_CfSwift v. Tweddell 582 F.Supp.2d 437, 447 (W.D.N.Y. 2008) (dismissing a

deliberate indifference claim because “it [welgar that once defendants became aware of a
possible risk to plaintiff's safg, they took prompt steps &void any problems or future
incidents [and] [i]t [was] alsalear that plaintiff never veaharmed, or placed in imminent
danger, as a result of anythitigat defendants did or failed do”). In determining whether a
substantial risk of harm existethe Court should not “assess s@n official’s actions based on

hindsight” but rather should look at the “facts and circumstances of which the official was aware

at the time he acted or failed to act.” Heisler v. KreBi&1 F. Supp. 830, 836 (S.D.N.Y. 1997).
Here, the Plaintiff has not only offered eviderof the dangers faced by inmates who are
cooperating witnesses generally, but has albmgited evidence that he specifically was the
target of threats for beingaoperating witness. Although tBefendants argue that the harm
was abated each time they moved the Plaintiéfsehprior threats are evidence that the Plaintiff

potentially faced a risk of harm whenever inmates learned of his status. “[W]hen a prisoner is
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subjected to specific threats from another inmexté, there are ‘indication[s] that the threat will
be carried out,” the failure of igon officials to act may givese to a deliberate indifference

claim.” Walker 2010 WL 2541711, at *9 (quoting GreerGity of N.Y. Dep’t of Corrs. No.

06-CV-4978, 2008 WL 2485402, at *6{3.D.N.Y. June 19, 2008)).

Furthermore, the Plaintiff testified at hispisition that during ik 26-day period other
inmates continued to question him about beirfgat” and he continukto call Lundquist to
express concerns for his own safety. Givext tn other occasions when inmates had learned
this information the Plaintiff allegedly received death threats, the fact that inmates in his then
current cell block were aware of his status plddedin similar danger. Whether the Plaintiff's
testimony that inmates in his then current cadcklhad identified him as a cooperating witness
is credible, and whether in this particulasedhe Plaintiff's knowistatus as a cooperating
witness would have created a suhgtd risk of seriouharm, is a triable issue of fact. Hay84
F.3d at 619 (“In applying this standard, tteart should not weigh evidence or assess the
credibility of witnesses. These determinationsveithin the sole province of the jury.”) (internal
citations omitted).

In addition, the Plaintiff has also provideddsnce of the generalrémat to inmates who
are cooperating witnesses. For example, at his deposition, Lundquist made the following
statements about the risk faced by cooperating withesses:

Q. If you had learned that Kylelartry’s statement had been

circulated amongst the inmates at Riverhead, would that have
raised any concern about his safety in your mind?

A. Yes.

Why would that have rad concern about his safety?
Because fear of retribution.

When you say retribwatin, can you be more specific?

> o >0

He would or could become a target.
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Q. Why would writing a statemenut describing a homicide, why
would that make Kyle Hartrg target at Riverhead?

A. Because you are not supposéeistify against another inmate.
(Lundquist Dep. 31:13-32:8.) Furthermore, therRiliiproduced an article in which Lundquist

was quoted as saying about the, jallhe worst thing you can be hdgea snitch, so we have to

protect people’s identities.” (See, Timothylger, Locked Up Landing Behind Bars Can Make

or Break a Gang Bangdrong Island Press, September 24, 2009; Norinsberg Decl. Ex. C.)

Thus, by Lundquist’s own statement, it is possiblean inmate to face a substantial risk of
serious harm simply by being identified as dormant, regardless of whether other inmates are
making direct threats. Based thris evidence, a jury could firitiat the “threat of harm” faced

by the Plaintiff was “real and signifant,” so that the failure t@locate the Plaintiff created a
substantial risk o$erious harm. WalkeP010 WL 2541711, at *9.

2. As to Whether the Defendants Had Culpable Intent

The Defendants contend that even if the Couaddithat a substantial risk of serious harm
existed, the Court should stillagrt summary judgment becaube Defendants were not aware
of this risk, and even if they were, the Defemdaook reasonable protective measures to prevent
the injury.

To establish culpable intent, the Plaintiff shishow more than mere negligence, meaning
that the Defendants were actually aware of the rist that they merely should have been aware
of the risk._Hayes84 F.3d at 620. ““Whether a prison offithad the requisite knowledge of a
substantial risk is a question fafct subject to daonstration in the usual ways, including
inference from circumstantial evidence, ... anddafinder may conclude @ a prison official

knew of a substantial risk from the very fétwat the risk was obous.” Phelps v. Kapnolas

308 F.3d 180, 186 (2d Cir. 2002) (quoting Farmer v. Brensihh U.S. 825, 842, 114 S. Ct.
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1970 (1994)). “Prison officials may, of course, aatuce proof that they were not so aware, such
as testimony that ‘they knew the underlying factsb®iteved (albeit unsoundly) that the risk to

which the facts gave rise was insubgtdror nonexistent” Salahuddin v. Goord467 F.3d 263,

281 (2d Cir. 2006) (citing Farmeb11 U.S. at 844, 114 S. Ct. 1970.). As the Second Circuit held
in Hayes it is not necessary for defendants to hiavewledge of threats by specific individuals
in order to find that defendants meedeliberately indifferent to theafety of an inmate threatened
with violence from other inmates. 84 F.3d at 621.

Here, for the purposes of overcoming summadgment, the Plaiiff has cited enough
evidence to create a trighissue of fact as to wther Lundquist was awaoé the substantial risk
of harm. For example, at numerous poahising his deposition, Lundquist acknowledged that
he was aware that the Plainfificed threats when other inmabessame aware of his status as a
cooperating witness. Lundquistkaowledged that he participateda meeting with Detective
Daly where Detective Daly asked Lundquistltmok out for [Hartry’s] safety” and that
Detective Daly was concerned because “[Famas a cooperating witness.” (Lundquist 16:6—
24.) Lundquist testified that he knew about @eptember 28th Threatd had been involved in
responding to the threat by sefaing Hartry and the othernmates cells and having Hartry
moved. (Lundquist Dep. 147:13-148:4.). Finally, Lundgtestified that prior to the October
24th Attack, he knew that Hartry was a coopearatvitness and that Hartry had been labeled a
“rat” by other inmates, based on statements Hantgle to him and based on things he had heard
from other inmates. (Lundquist 75:2—77:1&)ven the evidence thatindquist allegedly knew
about the risk facing the Plaintifind the risks facing informants generally, a jury could find that
Lundquist was aware of a substantial tiskhe Plaintiff's safety. Salahuddi#67 F.3d at 280

(holding that [t]he prisoofficial “need not desire to cause sutdrm or be aware that such harm
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will surely or almost certainly result. Rather, probawareness of a substantial risk of the harm
suffices.”).

The Defendants also claim that, assuming tiney knowledge of a substantial risk of
harm, they still are not culpable because tio@k adequate protective measures by moving the
Plaintiff within the jail to abate the harm whether inmates directly threatened the Plaintiff.
However, there is a genuine issue of fact agtltether moving an inmate only in response to a
direct threat, within or outside of the jail, constitutes a reasonable protective measure. The
record contains sufficient evadce to show that this ig@dgment call upon which reasonable
minds could differ. For example Lundquisttiésd at his deposition that officers make
decisions about whether to transfer an inmateobtlte jail following a death threat on a “[c]ase
by case basis.” (Lundquist Dep. 68:8—12.) In addjtLundquist also testified that whether an
inmate is moved out of the jail, rather than witthe jail, depends on thectspe of the threat.”
(Lundquist Dep. 89:15-24.) Each time the Deferslamived the Plaintiff within the jall,
inmates became aware of his status as a coapgraiiness and he had to be moved. Even after
the Plaintiff was signed in to protective custodywses apparently threatened by another inmate
with a weapon. Under these circumstances, avtter Defendants were allegedly aware that
other inmates who the Plaintiff had contact witid learned of hisatus as a cooperating
witness, “it is difficult . . . to conclude th#te defendants’ protéee measures were so
significant as to be reasonalalea matter of law.” Hayes 84 F.3d at 621 (emphasis in original).

Thus, the Court finds that the Plaintiff has egis triable issue o&tt as to whether the
Defendants were deliberatahdifferent to a substdial risk of harm tahe Plaintiff based on his
status as a cooperating wissein the SCCF. Accordinglthe motion to dismiss the § 1983

cause of action is denied.
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D. Whether Lundquist is Entitled to Qualified Immunity

The Defendants next argue that evenefréhwas a Constitutional violation, Defendant
Lundquist is entitled to qualifiednmunity and so this Court lstigrant summary judgment in
his favor. The Court initially notes that the RL#f's failure to address the issue of qualified
immunity is not dispositive. When consig&y an unopposed motion for summary judgment, the
Court still must ensure that the moving party imes its burden and is entitled to judgment as a

matter of law._SeAmaker v. Foley274 F.3d 677, 681 (2d Cir. 2001); Banushi v. City of New

York, 2010 WL 4065414, at *11 (E.D.N.Y. Odi5, 2010) (denying motion for summary
judgment on qualified immunity defense despite #ut that the plaintiffailed to respond to the
motion).

“Under federal law, a police officer is t#ted to qualified imnunity where (1) his
conduct does not violate clearly establishedusbay or constitutional rights of which a
reasonable person would have known, or (2) it whgctively reasonable’ for him to believe

that his actions were lawful at the timetloé challenged act.” Jemid v. City of New York478

F.3d 76, 87 (2d Cir. 2007) (citing Cerrone v. Browd6 F.3d 194, 199 (2d Cir. 2001) (quoting

Harlow v. Fitzgerald457 U.S. 800, 818, 102 S. Ct. 2727, 73 L. Ed. 2d 396 (1982), and citing

Anderson v. Creightgm83 U.S. 635, 641, 107 S. Ct. 3034, 97 L. Ed. 2d 523 (1987)). If, on the

undisputed facts, the officer's ams were objectively reasonapthe officer is entitled to
gualified immunity and summary judgmensuhissing the suit is appropriate. &.87. “Putting
it differently, a claim for qualified immunity M be defeated only if an official knew or
reasonably should have known that Httion he took within his spieeof official responsibility

would violate the constitutional rightd the plaintiff.” Malley v. Briggs475 U.S. 335, 349, 106

S. Ct. 1092, 89 L. Ed. 2d 271 (1986). Therefdra reasonably well-trained officer in
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Lundquist’s position would have considered nmgythe Plaintiff within the jail—as was done
after the September 28th Threat—an adequate noé@msuring the Plaintiff’'s safety despite the
Plaintiff's continued concerns for his safetyemh_undquist is entitletb qualified immunity.
Seeid. at 346.

Here, the Defendants’ assert that tguist’s actions were not “objectively
unreasonable.” However, the Defendants ha¥eresented any evidence to establish that a
reasonably well-trained officer wallthave decided not to transtée Plaintiff out of the SCCF
in the face of the numerous threats made aghimsand knowledge that Head been identified
as a cooperating witness. As discussed inldgiave, the Plaintiff was allegedly threatened
each time an inmate learned of his status esoperating witness, and documentary evidence
establishes that Defendants may have been awdne tireats and the remsfor the threats.

According to Lundquist’s deposition testimomysSubstitute Jail Order is completed to
transfer an inmate out of the SCCF for safegsams only when officials of the jail feel they
cannot continue to safely hauthe threatened inmate. ufhdquist Dep. 66:17—24Requests for
transfers are considered on a case-by-case bas@ise many inmates are threatened and the
facility cannot move all of them. (Lundquist 2e68:8-12.) Lundquist testified that he never
considered moving Hartry until he was attedly inmate Vincent Dalton on October 24, 2007.
(Lundquist 70:18-21.) Making all infences in favor of the nonexing party, the Court cannot
conclude that based on the facts and evidenttee record, the Defendants actions were

“objectively reasonable” as a matter of law. &zeen v. City of New York465 F.3d 65, 83 (2d

Cir. 2006) (“If there is a material questionfatt as to the relevasurrounding circumstances,

the question of objective reasonatéss is for the jury.”) (ciig Kerman v. City of New York
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374 F.3d 93, 109 (2d Cir. 2004)). Therefore@uairt must deny the Defendants’ motion for
summary judgment based on qualified immunity.

E. Pendent State Law Claims

Finally, the Defendants ask this Court tamgrsummary judgment as to the Plaintiff's
state-law negligence causes of action on two graufkdst, the Defendastargue that because
the Plaintiff has failed to stia valid federal cause of action, this Court should decline to
exercise pendent jurisdiction ovaoth of the Plaintiff's state-Va causes of action for negligence
and negligent hiring, training, amdtention of officers. Second, the Defendants contend that
even if the federal law claim is valid, the Pl#irhas failed to state @able negligence claim
under New York law. The Court address®s] rejects, each argument in turn.

The Defendants’ procedural argument relieshenpresumed dismissal of the Plaintiff's
federal law causes of action to support the disaliof the pendent state law causes of action.
However, because this Court denies summary judgment to the Defendants as to the federal
causes of action in this case, the procedural argument has no merit. This Court will exercise
pendent jurisdiction over the Plaiifis state-law negligence claim, as it arises from the same

nucleus of operative facts as the Plaintiféderal cause of action. Carnegie-Mellon Univ. v.

Cohill, 484 U.S. 343, 349, 108 S. Ct. 614, 98 H. Ed 720 (1988) (“[A] federal court has
jurisdiction over an entir action, including state-law claimshenever the federal-law claims
and state-law claims in the case ‘derive framommon nucleus of operative fact’ and are ‘such
that [a plaintiff] wouldordinarily be expected to try theatl in one judicial proceeding.”)

(quoting_Mine Workers v. Gibh883 U.S. 715, 725, 86 S. Ct. 1130, 1138, 16 L. Ed. 2d 218

(1966)).
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In regard to the substance of the state negligence claim, the Defendants seek
dismissal on the ground that the Plaintiff hakethto sufficiently state a claim upon which relief
can be granted. A negligence claim will suevasummary judgment when a plaintiff alleges
facts that establish that the Defant had a duty to protect thepitiff, the Defendant breached

that duty, and that breach causegl phaintiff to be injured._Seleombard v. Booz-Allen &

Hamilton, Inc, 280 F.3d 209, 215 (2d Cir. 2002).

The Defendants do not disputeat they owed the Pldiff a duty, nor could they.
“Having assumed physical custody of inmatelspwannot protect and defend themselves in the
same way as those at liberty can, the State avaesty of care to safeguard inmates, even from

attacks by fellow inmates.” Sanchez v. State of New Y@@kN.Y.2d 247, 253 (2002).

However, the existence of this duty does not gise to state liability every time an inmate is
attacked by a fellow inmate. The state is not etgueto be an insurer of inmate safety. a.
256. Confining criminals together tight quarters carries a certamount of risk that the state
can never eradicate. Idherefore, negligence claimsiimmate assault cases turn on whether
the assault in question was foreseeable. Tate Breaches the duty refasonable care owed to
inmates only if “the assault was foreseeable, ithtite State knew or had reason to know of an
unreasonable risk of an inmate-on-inmatackttyet failed to take appropriate action to
ameliorate the risk or to assist thenate once the attack was underway.” ad260. The
threshold the State must meet when seeking sumjondgynent on this issue is very high; “there
must be only one conclusion that can be drawmfthe undisputed factsthat as a matter of
law injury to [the plaintiff] wasot reasonably foreseeable.” &t.254. The evidence in this

case does not support such a holding. The Plami$f threatened multiple times even while in
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protective custody and there is evidence that tHer@kiants knew that thedhtiff's status as a
cooperating witness was known throughout the jail.

The Defendants claim that because the Pfaimntis not directly threatened for 26 days
between the September 28th Threat and the atiaelPlaintiff's injury was not reasonably
foreseeable. However, throughout that time tlaénff continued to be approached by inmates
concerning what they were heay around the jail, and he comtied to call Defendant Lundquist
and complain that he feared for his safety. Bw&hout a direct threat. undquist knew that the
Plaintiff had been labeled a “srfittand that it was highly dangerotgsbe a snitch in the SCCF.
Based on these facts, a jury could find thatRlantiff's injury was reasonably foreseeable.
Therefore, this Court denies the Defendastshmary judgment motion as to the Plaintiff's
state-law negligence claim.

[Il. CONCLUSION
For the foregoing reasons, it is hereby

ORDERED, that the Defendants’ motion feummary judgment dismissing the case
pursuant to Fed R Civ P 56(c) is denirdts entirety, and it is further

ORDERED, that the Clerk of the Court is directto amend the caption to reflect the
removal of Detective Daly as a defendant smohclude the corredpelling of Defendant
Lundquist’s name.

SO ORDERED.

Dated: Central Islip, New York
December 15, 2010

/s/Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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