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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________________ X
CHASE BANK USA, N.A,

Plaintiff,

AMENDED ORDER
-against 08CV-04039 PKC)

ALLEGRO LAW, LLC, et al,

Defendants
________________________________________________________________ X

PAMELA K. CHEN, United States District Judge:

Plaintiff Chase Bank USA, N.A. (“Chase’commenced this actiomlleging that
Defendants perpetrated scheme thatfraudulently induced thousands of Chasaedit
cardmemberg“participating cardmembersp stop payingdown theoutstanding balancesn
their credit cardsfor Defendants’ own profit. H.g, Dkt. No. 40 (Am. Comp.”) 11 3,9.)

On June 23, 2011, Judge Denis R. Hurlajowed original counsel for Defendant
AmeriCorp, Inc. (“AmeriCorp”) towithdraw, and directedAmeriCorp to retain new counsel
within 30 days. (Dkt. No. 84, at 3.)

AmeriCorphasnot retained new counsel aadcordingly as a corporation which is not
permitted to proceedithoutcounselhas“failed to plead or otherwise tend” this action. Fed.
R. Civ. P. ("FRCP”) 55(a)seeSEC v. Research Automation Corp21 F.2d 585589 (2d Cir.
1975) (It is settled law that a corporation may not appear in a lawsuit against it exapgtthr
an attorney[]. . .and that, where a corporation repeatedly fails to appear by counsel, a default

judgment may be entered against it pursuant to [FRCP] gb[t§itions omitted) Accordingly,
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on August 31, 2011, the Clerk of this Court entered a default order as to AmeriCorp. (Dkt. No.
88.)

On May 15, 2013, Chase filed its unopposed motiortHerentry of default judgment
against AmeriCorp(“Motion”) for $11,767,496.11in damages plus posfudgment interest,
under FRCP 55(b). (Dkt. No. 98t 1) This Court GRANTS IN PARTandDENIES INPART
Chase’s Motion for the reasosst forthbelow.

|.  Background
1. Allegations in the Amended Compldint

According to the Amended Complaintecent “debt settlement” schemes have
“flourished throughout the country.” (Am. Compl. § 19.) Defendants Alldgnay, LLC
(“Allegro”) and its agent Keith Anderson Nelms, offed one such schemw® participating
cardmemberg‘Allegro scheme”), which starteth late April 2008. (Id. 1 1 14) AmeriCorp
operate the Allegro schemen “a dayto-day basis” byamong other thingsi) providing “back
office and call center servicesand (ii) processing payments to Allegribom participating
cardmembers(id. 11 1,21.)

Here is how the Allegroceme worked

e Defendants convinck participating cardmembers thatby cmtracting with

Defendantdor their services, the cardmembermsutd legally ceaseamaking payments

on andeventually “eliminate or substantially reducehear obligation to pay the
outstanding balances dmeir credit carddrom Chase. I1¢. 119, 19.)

! Given AmeriCorp’sdefault in this action, this Court accepts as true the facts alleged in

the Amended Complaint for purposes of Chase’s Mot®ee Au Bon Pain Corp. v. Artect, Inc.
653 F.2d 61, 65 (2d Cir. 1981) (holding that, in considering motions for default judgment
district courts must “accept[] as true all of the factual allegations of the com@=agept those
relating to damages”gccord Greyhound Exhibitgroup, Ine. E.L.U.L. Realty Corp973 F.2d

155, 158 (2d Cir. 1992) (“[A] party’s default is deemedctmstitute a concession of all well
pleaded allegations of liability[.]").



e Rather than paying Chasearticipating cardmembergedirected their money to
Defendants In return for “up front” feesfrom the cardmembers Defendants
(i) issua boilerplate letters to Chase, claiming that Chase hd committed
“unspecified [Fair Credit Bing Act] and/or other statutory violationstith respect
to thecardmembersaccountsand (i) falselypromisal thecardmembers thatllegro
would retain the rest of the money to subsequently settle with Chase for less than the
outstandingpalancedor theiraccounts (Id. 1 9,50.)

e In reality, Defendants’ service&d[id] not lead to the lawful elimination of any
[participatingcardmembers’] debbut rather to increasedlbaces owed to [Chase],”
because (i) théoilerplateletterswere “bogus” and “withoutlegal basisto excuse
participatingcardmembergrom paying Chase, an(li) Defendants “mispresejed]
that [participating cardmembers money wlould] be applied to[their] debt” in
settling thisdebt with Chase.Id. 1 35, 43, 71-72

In fact, Defendants paido money to Chase on behalf mdrticipating cardmembers.Sée id.

150 (“[D]efendants led Chase’s cardmembers to believe that, using funds tthatecarers

were sending in to Allegro, Allegro would be making payments to Chasethedcreditors on

behalf of cardmembers. This occurred even though defendants did not intend to make any such
payments to Chase or other creditors].]").

Based on these allegations, Chassertdive state law claims over which this Court has
diversty jurisdiction: declaratory and injunctive relief (Count I); tortious imefice with
contracts (Count lIl); violations of the New York Consumer Protection Act (Coyntuhjust
enrichment (Count 1V); and conspiracy (Count?/jSee id{{ 17, 38-81.)

2. Chase’s Motion

In support ofits Motion, Chase submits a declaration from Susan Coniglio (“Conjglio”

Since 1999, Coniglio hasorkedin Chase’sCredit Card Servicebusiness. In 2004, Coniglio

joined the groupesponsible fodevising and implementinthis business’sollection policies

and strategies with respect to delinquent credit card accounts. Fronor2@af) Coniglio has

2 This Court is satisfied that “the alleged facts constituteralid cause[s] of action.”Au

Bon Pain Corp.653 F.2d at 65.



served ashe group’s'Senor Business Operations Manage(Dkt. No. 904 (“Coniglio Decl.”)
111-3.)

Coniglio’s declaratiorproposes'four alternative measurements of [Chase’s] damages”
arising from the Allegracheme (Id.  25.) These measurements calculdtenages based on
varying assumptions aboutwvhat Chase reasonably would have expédb have been paid by
[participatingcardmembers] if Allegro had not sold its scheme to them, causing them to send
Allegro monthly payments, which necessarily resultedpgrticipating cardmembers] having
insufficient funds to pay Chase at least theimim payments due each month(id. 13; see
id. 1 26)

(@) The first “ alternative measureméntcalculatesa total of $11,767,496.11 in
damages.(Id. § 15.) This calculationassumes that (8ll participating cardmembepossessd
“a desire to settle their [credit card] account balances with Chase for less thatl #meolunt
due” and (ii) absent th Allegro scheme, the cardmembers wollave settled with Chase on
their ownto pay a portion of th@utstandingbalance on their credit cardén exchange for
curtailing minimummonthly payments to ChaseSded. 11 1416.)

(b) The second alternative measureméntcalculatesa total of $9,797,229.52 in
damages (Id. 1 21.) This calculationassumes thall participatingcardmemberdelongd to
the categoryof Chasecardmembers whdhoughlatein making the minimum monthly payments
on their credit card account&ltimately dd not have an ongoing delinquency probjérand
would have continued to makbesepayments to Cése absentthe Allegro scheme. (ld.

117(a).)

3 By applying specific criteria andliminating certain of the 5,458rdmembersaccounts

with alleged connectianto the Allegro scheme, Coniglio identifies 3,32¢ardmembers’
accounts, with outstanding balances totaling $22,543,096, thatliaetly attributable to
damages as a resulttbis scheme.(See id ] #12.)
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(© The third “alternative measurementtalculatesa total of $4,598,791.58 in
damages.(Id. 122.) This calculationassumeshat all participating cardmembetselongdto a
third category ofChasecardmembers whaere latein making theminimum monthly payments
on theircredit card accounts, failed to timely cure the delinqueanyg eventually entered into
Chase’s formal preharge off collection processld(f 17(b))

(d) The fourth “alternaive measurementtalculates$7,394,135.49 in damage§ld.

11 23.) This calculationassumes that participating cardmembers belongead égual‘blend” of
Chase cardmembers in categofi@sand (c) as detaileédbove. id. 117(9.)

Chase’s Motion seeks the entry of default judgment against AmerifGorgamages

based on the first “alternative measuremé®t1,767,496.11). SeeDkt. No. 90, at J.
Il.  Discussion

FRCP55(b)(2) provides that, in considering Chase’s Motion, this Caugy‘conduct
hearings. . .when, to enter or effectuate judgment, it needs .to[tonduct an
accounting; . .determine the amount of damages;establish the truth of any allegation by
evidence; or . .investigate any other matter.ld. (emphasis added).“By its terms, [FRCP]
55(b)(2) leaves the decision of whether a hearing is necessary to the discrahendddtrict
court. . . [l]t [i]s not necessary for the District Court to hold a hearing, as long essiire[s]
that there [i]s a basis for the rdages specified in a default judgment.Fustok v.
Conticommodity Servs., In@73 F.2d 38, 40 (2d Cir. 1989).

Here, this Court has determined that Chase’s Motion, supported by Coniglio’s
declaratiorand accompanying documents, provideficient “basis for the damages specified in
a default judgment [against AmeriCorp]ltd. Considering her years of experience in Chase’s

Credit Card Services busines3soniglio credibly alleges how participating cardmem/zengld



have actedn the abence of the Allegrescheme, such that an inquest to “establish the truth”
behindsuch allegations would add little value. FRCP 55(Ix2) Coniglio gives conservative
calculationsfor “damages equivalent to what Chase reasonably would dxexted toaceive
from its [cardmembers] if Allegro had not interfered” (Coniglio Decl.  B&ed on four
“alternative measuremesit As such, an inquest to “conduct an accounting” or “determine the
amount of damages” is similarly unnecessary. FRCP 55(B)(2B). This Court thus considers
Chases$ Motionwithoutconducting an inquest.

Chasé Motion calculatesthe amount ofdamagesbased onthe first “alternative
measurement”($11,767,496.11) which results inthe largestdamage award The first
“alternative measurement” assumes that, if participating cardmembers hadneckosigp the
Allegro schemeevery oneof thecardmembers would haweparatelgettled with Chase for less
than the outstanding balances on their credit cards.

Coniglio’'s own declaration, however, undercuts the validity of this assumpgiioniglio
attess to the factthat participating cardmembeise., those Chase cardmembers whioed the
Allegro scheme;most likely resembled” the category of cardmembsvho still managed to
make regular monthly paymenighich they intended ultimately to go toward payingChase’
(Coniglio Decl. 117(a) (emphasis added) In other words, according to Coniglio, absent the
Allegro scheme, participating cardmembergevenuch more likely to persist in paying down
their credit cards on a monthly basis than they wererémge a settlement with Chase.

The fact thatAllegro represented to participating cardmembers that it would use the
monthly payments tgettlewith Chasedoes not support thessumptiorthat the cardmembers
would have sought to settle with Chase on their own, whiutterliesthe first “alternative

measurement.” Indeed, the Allegro scheme appealed to theategory of participating



cardmembers who had every intention of continuing to nmaikémum monthly paymentshut
wereenticed byAllegro’s bogus offer to settle witBhaseon thecardmembersbehalf inreturn
for their redirectingthesepayments to Allegro (See id. Accordingly, this Court adirnatively
adopts the amount of damages based on the second “alternative measurement”
($9,797,229.52)—whicimore accurately assumes that, “if Allegro had not interferied’{(26),
Chase would have continued receiving minimum monthly payments from paatiog
cardmembers who were characteristicaliyy late, not delinquent, in makirtlgesepayments’

Tellingly, in at leasttwo otheractionsinvolving different “debt elimination” schems,
Chasesought and obtained judgmenh amountsequal to the minimum monthly payments of
which it was deprived, as opposed to settlements that it could have arveitifyg@articipating
cardmembers

In Chase Bank USA, N.A. v. Wickli¢f&@Vicklin€’), No. 06-cv-00012 (S.DOhio), Chase
sought, andthe district court entered default judgmentfor an amountreflecting minimum
monthly paymentshat participatingcardmembers would have made, lditich Chase did not
receive as a result of “Defendants’ promotion of and ppgimnin shamarbitrationsanddebt
elimination schemes SeeOpinion & Order at 1Wickling No. 06¢cv-00012 (S.D. OhidNov.
26, 2007); Memorandum in Support of Plaintiff Chase Bank USA, N.A.’s Motion for a Judgment
of Default, a NorOral Hearing on Damages, & a Permanent Injunctien, 1 1 2, 5, 9
Wickling No. 06€v-00012 (S.D. Ohio July 13, 2007).

At Chase’s requesthe district wurt in Chase Manhattan Bank USA, N.A. v. Stratia

Corp. (“Stratid’), No. 05cv-00196 (N.D. Tex.), took the same approach in entering final

4 Coniglio, in effect, admits that the second “alternative measurement” is better than the

third or fourth “alternative measurements,” because it is based on the catdgGiyase
cardmembers which “best matche[s] shtuation of [cardmembers] (like those who signed up
for Allegro’s program).” (Coniglio Decl. § 17(a).)

7



judgment against one of the defendafhts damages to Chase arising from his “sham arbitration
and fraudulent debt elimination schemasVolving participatingcardmembersaccounts. See
Final Judgment at IStratia, No. 05¢cv-00196 (N.D. Tex. Nov. 17, 2006X%ppendix to Chase
Bank USA N.A.’s Brief in Support of Its Partial Motion for Summary Judgnfegdinst Bruce
Hawkins, Ex. G 11 4, 8, 1&tratia No. 05€v-00196 (N.D. Tex. June 29, 2006).

Thus, thisCourt finds that the appropriate measure of damages is the one that assumes
that, absent th&llegro scheme, Chase would have collected minimum monthly payments from
participating cardmembgrbeforetheir credit cardaccountsbecame delinquentlue to the
withholding of thesepaymentsunder the schemgConiglio Decl. { 20("maximum 210 day
period”)), which amounts to $9,797,229.52.

[ll.  Conclusion

Accordingly, this Court GRANTS Chase’s requést the entry of default judgment
against AmeriCorp, but DENIE®e Motion insofar aChaseseeks $11,767,496.11 in damages,
plus postudgment interestA default judgment in Chase’s favor shall be entered in the amount

of $9,797,229.52 in damages, plus ppstgment interest.

SO ORDERED:

/sl Pamela K. Chen
PAMELA K. CHEN
United States District Judge

Dated:June 19, 2013
Brooklyn, New York



