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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

______________________________________________________________ X
JOSEPH PERRONE

Plaintiff,

MEMORANDUM OF
-against DECISION AND ORDER

ROSE ANN AMATO and JACK AMATQ CV 09-316 (AKT)

Defendants.
______________________________________________________________ X

A. KATHLEEN TOMLINSON, Magistrate Judge:

l. PRELIMINARY STATEMENT

This case arises in the context of theterioration of a family relationship. Ri&ff
Joseph Perrone (“Plaintiff”) brings this action against Defendants Rose Aatofon“Rose
Ann”) and Jack Amatgor “Jack”) (collectively, “Defendants”) assertinglaimsfor breach of
contract,fraudulent conveyance pursuant to Mew York Debtor and Creditor La/ DCL")
88 273 and 276, conspiracy, fraud, constructive trust, and tortious interfe@awegenerally,
Second Amended Complaint (“SAC”"PDE 8(. The Court has jurisdiction over this action
pursuant to 28 U.S.C. § 1332, and the pahaege consentei this Court’gurisdictionfor all
purposes in accordance with 28 U.S.C. § 636(c) and Fed. R. Civ. Be@E 114.

The Court conducted ahch trialwhich lasted three dayseeDE 120-22, and éreby
issueghe following Findings of &ct andConclusions of Bw, pursuant to Rule 52(a) of the
Federal Rules of Civil Procedure. In reaching these findings and conclusionsuttbeard
thetestimony anabsevedthe demeanor of the witnesses, viewed and assessed the evidence
adduced by each sidand considered the arguments and submissions of couhskgithose

facts the Court deems necessary for the resolution of the dagnaiscussed heré&or the
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reasons set forth below, the Court finds tR&intiff has proven his claims for breach of

contract, violations oDCL § 276, fraud, and conspiracy. Plaintiff has not proven his claims for

violations of DCL § 273 or tortious interference and those claimsdésmissed Further,

Plaintiff's request for the imposition of a constructive trust and for punitive damages are denied.

However, Plaintiff's request for attorney’s fees under DCL 8§ 276 is granted.

[l. FINDINGS OF FACT

TheCourtincorporates the partieStipulatedFactsas set forth in the parties’ Joint Pre-
Trial Order(*JPTO” [DE 91]) as findings of the Court. Additional findings of fact are made
based on the testimony and evidepoesenteat trial> Disputed facts are adessed and
resolved inSection 11(C),infra.

A. Factual Background

This case presents the unfortunate circumstance of a family divAdeth Perrondad
two children,namely,Plaintiff Joseph Perrone and Defendant Rose Ann Anta¢@IPTO,
StipulatedFacs 1, 3° Sometime in the 1980s, Anna Perrone purchased a residence at 632
Jefferson Street, West Hempstead, New York (the “Premis&&h, 6. Defendants Rose Ann
and Jack Amatand their children moved to tiRremisesn the early 1990sSF7. Initially,

Defendants paid rent to Anna Perrone of approximately $1,000 per n&ir. At that time,

! Plaintiffs provided a bench book of the Exhibits on which the parties had agreed and

which were deemed in evidenc8eeTranscript of the Triatlated May 7, 2012 at 11, 14. All
subsequent references to the trial transcript are designated “Tr. ___.”

2 All of the Stipulated Facts referenced here are contained in the JPTO and aed refer
to hereafter by the designationF'S " followed by the atual numbered fact.
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Defendantowned a restaurant, “Amici’s,” whidhad firstopened in 1983 or 1984.
Tr. 199.

On May 20, 2003, Anna Perrone exeduéedurable genergbwer ofattorney (“Power
of Attorney”). SeeTr. 9496; 398-399; Pl.’s Ex. 6 (May 20, 20@®wer of Attorneyor Anna
Perrone) ThePower of Attorneywas prepared by attorney John Ryan, Esq. (“Attorney Ryan”).
Tr. 398. ThePower of Attorneynamed both of Anna’s children, Joseph Perrone and Rose Ann
Amatq, as attorneysn-fact and agents of Anna Perron8eeEx. 6.

On May 8, 2004, Anna Perrosaffered a massive strok&F 2. At thattime, Anna
owned the Premises free of any liei®=23. Defendants were living the Premises adhat
point, but ceasedhaking monthly rental payments thereaft8F 8. During the period running
from May 28, 2004 through the fall of 2004, Anna Perrone was hospitalized in New York and
thenwasplaced in a rehabilitation facilitySF 4. After that, in approximately October 2004,
Anna Perrone returned to the Premises, wRase Ann and Jack Ama&bsocontinued to
reside with their sonTr. 26, 200.

Anna Perrone’s stroke left her unable to speak, sign checks, pay bills, useaztsgioc
care for her daily needsSF 2; Tr. 302. Shecould not talk, use the bathroom by herself, clean
herself or cook, and she sometimes wet the bed and had episodes of hyperactivity99Tr. 97-
After the stroke, Anna Perrone required daily physical cére200. Shealso required someone
to manage her finances. Tr. 308&.generalafterthe stroke, Rose Ann managed Anna
Perrone’s financesld. Howeve, the parties dispute who was primarily responsible for

providingAnna Perrone with physicabre, and whether or not Anna Perrone’s

® As discussed below, Jack Amato initially owned Amidoat transferred the restaurant
to his wife, Rose Ann. Jack Amato had a criminal conviction which precluded him from
obtaining a liquor license for the restaurant and so the business was placed in Rosaen’s

Tr. 293-294; 355-356.
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finances/resourcexvered the costs of this care, as outlined in detail be®eeSectionll(C),
infra.

After Anna Perrone’s stroke, Defendants approached Plaintiff to alvsthat they
wishedto seek out options to legally protect the Premises in the event that Anna Perrahe woul
need nursing home car&F 11. Plaintiff and Defendants attended a meeting Attbrney
Ryanto obtain legal guidance about protectihg PremisesSF12. As a result of that meeting,
title to the Premises was deeded by Anna Perrone, as grarRas¢écAnn Amatpas granteegn
February 8, 2005, pursuantaaleedorepared by Attmmey Ryan SF 16, 20; Pl.’s Ex. Zthe
“Deed”). The Deed wasigned on behalf of Anna Perrone by Plaintiff Joseph Pea®ne
attorneyin-fact of Anna Perrone undére DurabldPower of Attorney SF 16, 20; Pl.’s Ex. 2.
Under the terms of the Deed, AnRarrone retained a life estate in the Premi&#s16; Pl.’s
Ex. 2

Later that same daflaintiff Joseph Perrone and Defendant Rose Ann Amato attended a
meeting with Attorney Ryan at his law offic&F 17. There Joseph and Rose Arsigned a
written agreementegarding the PremiseSF 18; Pl.’s Ex. 1(the“Agreement). The
Agreement provided thatt Anna Perrone’s death or uptire sale of the Premisaghichever
occurred first, Rose Ann Amato would give Joseph Peraameehalf interest in the l@mises
or pay Joseph Perrotiee monetary equivalent after the said.’s Ex. 1. Rose Ann Amato
voluntarily signed the AgreemengF 19. As outlined belowhe parties dispute whether Jack
Amato was present during the meeting with Attorney Ryamsdatv office on February 8, 2005
and whethedack Amatdiad knowledge of the Agreement providing Joseph Pemwihea one

half interest in the PremiseSeeSectionll(C), infra.



In June or July of 2005, Defendants sold ArsiciTr. 209. Shortlyhereafter,m or about
August 2005, a convenience account was established in the name of Defendant Rose Ann Amato
and Plaintiff Joseph Perrone at HSBC Bank in New YOHSBC Acct.8600". SF26. This
HSBC Bank account was established for the benefdnof Perrone andasfunded with the
assets of Anna Perron&F 27.

Around October 2005, home health aides feomagency calletiAging at Homé began
providing inhome cardor Anna Perrone. Tr. 231. In late 2005 or early 2006, Rose Ann
advised her brother Joseph that their mother Anna’s money was runnin§f®t. In order to
provide Anna Perrone with additional incorageverse mortgage line of credit wdxained
through Bank of Americéor the Premisesn or about April 29, 2006BOA L oan #0443").
SeeSF22, 31, 40 The reverse mortgage line of credit created arfiwtgage lien on the
Premises andias executed by Rose Ann Amato and Anna Perrone (who hifddceatate)as
mortgagors.SF23, 24. As monthly advances were made by Bdmkmericaon the reverse
mortgage, the mortgage lien on the Premiseased.SF25.

On April 20, 2006, initial funds from the reverse mortgage line of credit in the amount of
$24,485.00 were depositedHSBCto an acountin the namef Anna Perrae (“HSBC Acct.
4874"). SF28; Pl.'s Ex. 10(ISBC Acct. 4874 Checks 4447, 4448Subsequent funds received
from the reverse mortgage line of credit were deposited to HS8C 8600 in the name of Rose
Ann Amato and Joseph Perrone during the period ngrfrom May 1, 2006 to March 1, 2008.
SF29. Initially, Joseph Perrone and Rose Ann Amato agreed that monthly deposits of $4,500

would be deposited into this joint accouASBC Acct.8600,from the reverse mortgage line of



credit. Tr. 50, 243.For sone period of time, Seattle Mortgage was a loan servicer on the reverse
mortgage line of creditSF30.

On September 5, 2006, Defendant Rose Ann Amato signed Anna Perrone’s name to a
line of credit draw down anequestedin the name of Anna Perrone, a $10,000 draw down on
the reverse mortgage line of credit. SF 32. Further, Rose Ann Amato signed Anna’Berron
name to é&eptember 18, 2006tter toSeattle Mortgage, requesting an incraasaonthly
payments under the reverse mortgage line of chemtit $4,500 to $6,000SF 33, 34; Pl.’s Ex.

12 (Sept. 18, 2006 letter to Seattle Mortgadgd)is increase was approvby Seattle Mortgage
Tr. 263. Plaintiff did not recall ever being advised by his sister that this increase had been
requested and approved, nor did he auglkecsuch an increase. Tr.-53. Rose Ann Amato
testifiedthat she informed Plaintiff about the increase and that the additional funds were
necessary for the care of Anna Perrofe.268. These disputed facts amddressed in Section
[1(C), infra.

In June 2006, Defendants Rose Ann Amato and Jack Amato moved from New York after
purchasing a home in Port St.die, Florida Tr. 246. Anna Perrone remained living at the
Premises under the care of the homatheaides fronAging at Home Tr. 232. Rose Ann
would return to the Premis&®m Floridaapproximatelyonce every two or three weelksdshe
continued to manage the finances of Anna Perrone. Tr. 336-337.

Eventually, in May of 2007, Defendants moved Anna Perrone tal&lavhere she
began residing at aassisted living facility“Nature’s Edge.” SF35. After three months at
Nature’'s Edge, Anna Perrone was moved to a different assisted livingyfacHitorida,namely,

“The Palms.” Tr. 232-233.



In July 2007, theestaurant “Jack’s Pizzeria, Inc.” was incorporated in the state of
Florida. SF 56; Tr. 251; 343-344; 354. The sole shareholder and director of Jack’s Pizzeria, Inc
during its &istence in calendar years 2087d 2008 was Rose Ann Amat8F57-58 Tr. 251-

252. Defendants claim that Jack Amato operated and managed Jack’s Pizzeria and that Rose
Ann served only nominallgs the sole directorTr. 293-294; 361-362. Defendants maintain

that Jack could not serve as shareholder and director becausecaiqiioal conviction
prevenedhim from obtaining the liquor license necessary for the business. Tr. 344-345, 361-
362. Plaintiff does not appear to dispDefendants’ assertion that Jack operated Jack’s Pizzeria
or that Jack was previously criminallyreacted. Sometime after the purchag¥fendants
undertooka renovation or “build-out’df Jack’s PizzeriaTr. 251;270; 362.

On or about October 9, 2007, Defendant Rose Ann Amato increased the monthly draw
down on the reverse mortgage line of credit from $6,000 per month to $9,000 per month by
signing Anna Perrone’s name to a Bank of America “Change of Payment Reguestited
October 9, 2007SF37; Tr. 177-179, 269-270; PI.’s Ex. 6 at 1Blaintiff maintains that this
increase was requested witlhdis knowledge or consentr. 58-59. Rose Ann Amato asserts
that she informed Plaintiff about the increase and that the additional funds wessarg for the
care of Anna Perronélr. 280-281.

In March of 2008, Rose Ann Amato opened a Bank of America account in her name and
the name of Anna Perron&F 38; Tr. 275-277; Pl.’s Ex. 15BOA Acct. 6618”). Along with
her March 26, 2008 sworn affidavit, Rose Ann Amato provided the Bank of America with a copy

of the Durable General Power of Attorney of Anna Perrone dated May 20, 2003. SF 39. Rose



Ann directed Bank of Amerigan a letter dated March 24, 2008, to wire the $9,000 monthly
funds from the reverse mortgage line of credit directly B@A Acct.6618. SF 40.

The Prenisesin New York wassold on June 23, 2008.SF42. Rose Ann Amato and
her attorney, Henry Worokomski, Esg., handled the sale. Tr. 281, 282, 334-335; Pl.’'s Ex. 7
(Closing Statement for the PremiseB)aintiff was not present at the closingcause he was
hospitalized at the time. T281. The purchase price for the premisess $537,500SF43. At
the time of the closing on the sale, the balancedBank of America on the reverse mortgage
line of credit was $235,850.94, which was paid at the closttd4,45. Ater taxes, liens,
expenses, and an escrow in the amount of $2,500, the proceeds of the sale of the Premises
amounted to $267,032.04SF46; Tr. 174, 281. Defendant Rose Ann Amato deposited these
proceeds into a joint bank account she held with Jack Amato at the Bank of Amerimada. Fl
SF47; Tr. 282-283. Rose Ann Amato subsequently received the $2,500 escrow payment from
Attorney Worokomski.SF49; Tr. 282. The total net proceeds received by Rose Ann Amato
from the Sale of the Premisekerefoe, was$269,532.04.1d. Plaintiff's interest in one half of
the net proceeds from the sale of the Premises amounted to $134,766.02, includindnais one-
share of the returned escro®F 50.

On October 24, 2008, Anna Perrone passed aB8&h1; Tr. 247, 376. In theaH of
2008, Plaintiff and Rose Ann had a telephone conversation regarding the proceeds §am the

of the PremisesSF53; Tr. 283. At that time,Rose Ann told Plaintiff that before she could

* The stipulated fact referenced here reads, “[t]he closing of sale of the Prtoulses
place in New York State on 23, 2008.” Based on the pleadings, motions, and evidence in this
case, the partiesmission of the word “June” in this sentersemdo be a typo, sincthis date
does not appear to be disputed.

®> It appears that the parties incorrectly asserted in dlo@it PreTrial Order that this
amount was $267,032.40, rather than $267,032.04. Based on a review of the evidence, it appears

that that the correct amount received by Rose Ann at this time was $267,032.04.
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remit his shareshe had to speak torteccountant regarding certain tax issugk.53; Tr. 283-
284. In a subsequent telephone conversation that Fall, Rose Ann told the Plaintiff that only
$80,000 of the $267,000 proceeds remair@54; Tr. 284. Rose Ann offered to pay Plaintiff
onehalf of thepurported $80,000 that remained, or $40,08655; Tr. 284.

Plaintiff commenced this action on January 26, 2009 against Defendant Rose Ann Amato
alleging breach of contract asdeking the imposition of a constructive truSeeCompl., DE 1.
Approximaely six months later, in JuB009, Rose Ann Amato transferred 90% of her shares of
capital stock in Jack’s Pizzeria to Defendant Jaclato. Tr. 251-252. After the transfer, Jack
Amato owned 90% of the shares, while Rose Ann owned 18%dNone of the proceeds of the
sale of the Premises have ever been paid to Joseph Pegiob2; Tr. 285.

B. Procedural History

Once the Complaint was filed, the Coset the Initial Conference date and the parties
commenced the discovery proce§in Felouary 12, 2010, pursuant to stipulatiétaintiff
amended the Complaint to include J&ckato and Jack’s Pizzeria, Inc. as defendants and added
claims forpromissory estoppelaudulent conveyangeursuant to Sections 276 and 274 of the
Debtor and Credar Law, breach of fiduciary duty, conspiracy, fraud, amdious interference
DE 22.

Defendants Jack Amato addck’s Pizzeria moved to dismiss the Amended Complaint.
DE 57, 66. On August 30, 2010udge Platt grantetie motion bycorporate defendant Jack’s
Pizzeria to dismisthe Amended Complaint based lack of subject matter jurisdictiorfDE

78] at6-15. As to individual defendant Jack Amato, Judge Platt granted the motion, in part, and



denied it in part, allowing thelaims for breach of contraétfraudulent conveyanceonspiracy,
fraud, constructive trust (with respect to any funds unrelated to Plaintiff’s lbefamontract
claim) and tortious interference to proceddE 78 at18-39. However, hadismissedlaintiff's
claims for promissory estoppel and breach of fiduciary daty well as Plaintiff's request for the
imposition of a constructive trush funds related to Plaintiff's breach of contract claioh

On September 17, 2010, Plaintiff filed tBecondAmended Complairto reflect Judge
Platt’s rulings on the motions to dismiss. DE 80. Mark Goidell, Esg. was substituted in as
counsefor Defendants Roseann Amato and Jack Amato on March 31, 2011. DE 84.
Defendants interposed an Answer on December 29, 2@ .83. After some further
discovery, Plaintiff's counsel filed a Motion for Partial Summary Judgmertebreach of
contract claim against Defendant Rose Ann Amat&eptember 6, 2011. DE 93. That motion
was grante@n January 12, 2012DE 111. Specifically, Judge Platt held that no genuine issue
of material fact existed with respect to Plaintiff's breach of contract claim ahBlthatiff was
entitled to one-half of the net proceeds from the sale of the Premises, plus.interas1 3.
Judge Platalsonoted that the question of any additional funds owed to Plaiveiféissuesof
fact that needetb be proven at trial or jointly settled upon by the partldsat 13 n.5.

On March 13, 2012, the parties consented to the jurisdiction of this {Opatt
purposesin accordance wit28 U.S.C. § 636(c) arféed R. Civ. P. 73. DE 114. Counsel had

previously submitted their proposed Joint Pre-Trial Order on July 22, ZDEB1 Ata

¢ Judge Plathoted that while the breach of contract claim was alleged against all
Defendants, it applied only to Defendant Rose Ann AmR&rrone v. AmatoNo. 09CV-316
(E.D.N.Y. Aug. 30, 2010)DE 78] at 20 n. 4.

" The Answer waspparently served on the Plaintiff on December 29, 2010 but was not
filed on ECF untiMarch 31, 2011.

10



conference held on March 30, 2012 [DE 116], the Court set this matter down for trial on May 7,
2012. Counsel were directed to file their respective Trial Memoranda [DE 117, 119]@khe we
prior to trial and achedule was set for motiomslimine. DE 116.

A bench trial was heldwer three daysroMay 7, 8 and 12, 2012SeeDE 12322. The
Plaintiff was representedt trial by attorneys Michael Marcellind&sg. and Alexander Sansone,
Esq® Sedd. Attorney Mark Goidell, Esqrepresented thBefendants.Id. At trial, the Court
heard testimony from Plaintiff and Defdants, as well as Attorney John Ryé&h. A binder of
exhibits which the parties had agreed in advance would be deemed “in evidencesowas al
introduced. At the conclusion of the trial, Defendants moved for judgment as a médter of
Tr. 418-434. The Court reserved decision and sent to schedulgiglostiefs. Tr. 434-441.

On June 21, 2012, Plaintgfattorney file@ his post-trial brief. DE 124. On July 10,
Attorney Goidell filed a Motion to Withdraw as Attorney for Defendant JaclatdmDE 124.

The Court subsequently received a letter from Jack Amato dakle€, 2012, requesting the
dismissal of Attorney Goidelhs to Jack Amato only. DE 125hortly thereafterpn July 12,
2012,the Court received another letter from Defendaak Amato etitled “Explanation wih

facts.” DE 126.Jack Amato asketihe Courtto dismiss the claims against hiand included a

page ettled “Revised version of income & expenses for Anna Perrone” which appeared to be
an itemization of Anna Perrorsealleged income and expenses from the time of her stroke to the
time of her deathld.

The Court held a Telephone Conferenceluly 16, 2012 to discugdgtorney Goidell's
motion to withdrawas counsel for Jack AmatdE 127. Having heard the positions of both

Attorney Goidell and Defendant Jack Amato, and with Jack Amato’s consent, the Gotetgr

® Plaintiff is also epresented by attorney Donald Hazelton, Esq.
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Attorney Goidell’smotionto be relieved as counsel for Jack Amaidh Further, at the request
of Defendant Jack Amato, who was then proceegingse,the Court agreed to accept the five-
page submissioantitled “Explanation with facts” as Defendant Jack Amato’s-preatbrief.
Id. Attorney Goidell filed a separate post-trial brief on behalf of Rose Ann Amatol2BE

C. Analysis of the Paties’ Factual Disputes

Despite the number of Stipulated Facts in the record, the parties disputé lseywera
issues.In order to resolv®laintiff's remaining claims, certain factual findings must be made
with regard to these disputéslight of thetedimony and thelocuments irevidence at trial.
The Court examines each of these disputed issues in turn.

1. Defendants’ Claim that Funds From the Sale of the Premises
and thelncreases in the Reverse Mortgage Were Necessary
for the Care of Anna Perrone

In general, Defendants argue thatds from the sale of the Premises and funds obtained
from the reversenortgage line of credit on the Premises were used for the care of Anna Perrone
and not for Defendants’ own beneftbeePre Trial Memorandum of Defendants Jack and Rose
Ann Amato (‘Defs.” PreTrial Mem.”) [DE 119]at 67. Defendants assdtiat Anna Perrone’s
personal resources, eventually including the funds from the reverse mdigagfecredit, were
not enough to pay for her carlel. Therefae, Defendants maintain, they were forced to expend
their own personal resources for the care of Anna Peridnd-urther, and as discussed in
Sectionll(C)(2), infra, Defendantsontend thathey were forced to increase Anna Perrone’s

monthly income fom the reverse mortgage line of credit. They also daahPlaintiff

consented to tleeincreases antb the use of those funds, as well as the funds from the Sale of
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the Premises, for th@ntinuing care of Anna Perrone, and for reimbursements to @efenfor
that care’ 1d.

In contrastPlaintiff maintains that Anna Perrone’s resources were sufficient to provide
for her careand that Defendants used the funds from #ihe af the Premises and the reverse
mortgage line of credit for their own persbibenefit and for the benefit of Jack’s Pizzeifast-

Trial Memorandum of Law of Plaintiff Joseph Perrone (“Pl.’s Post-Trial MegldE 123] at &
13. Plaintiff argueghathe never consented to nor was he aware of the increases on the reverse
mortgage line of creddbove the initial agreedpon monthly sum of $4,500. Tr. 52-53.

At the time of her strokédnna Perrone heldn HSBC Bank account in her own name
(HSBC Acct.4874)wherefunds from social security, workers compensation,tserd_ocal
119 retiremengension were deposite&eeTlr. 8890; 207-208; 290Ex. 1A (Copies of
checks 1589-1709 made out to cash, to various individaradsto certairentitiesfrom Anna
PerroneHSBC Acct. 4874). Anna Perrone’s income from these sources averaged approximately
$2,265 per monthSeeTr. 89-90, 207-209; Ex. 19 (Composite exhibit of bank statements and
checks made out to various individuals, entities and éash,Anna Perrone HSBC Acct.

4874 Further, it appears undisputed that Anna Perrone had approximately $30,000 in other

® With respect to the proceeds from the sale of the Premises, Defendantsmtlaiitai
Plaintiff agreed to an oral modification of the Agreement allowing Rose Arertdurse
herself the costs of Anna Perrone’s care from those funds. As discussed belov?|dtidgel
already rejected Defendants’ argument regarding the purported oral mbaolificHowever,
since this argument is relevant to Plaintiff's other claitims,Court must still examine it.

1 Plantiff testified while reviewing checks issued to Anna Perrone’s bank acaount i
late 2003 (Ex. 19) that Anna Perrone’s monthly income consisted of earned $523 for pension
(Tr. 89:10-14); $1,102 for social security (Tr. 89:18-23) and $640 for worker’'s compensation
(Tr. 90:2-21). Anna Perrone’s monthly income therefore averaged approxih2t26b per
month. Plaintiff further testified that these payments may have gone up mbdenatehe
time of Anna Perrone’s death. Tr. 89-90. Defendant Rose Ann Amato confirmed during her

testimony that Anna Perrone’s income averaged in excess of $2,250 per month, and went up
13



funds (money market, mutual fund, account with Metropolitan Eife,)at the time of her
stroke. Tr. 79-80, 206-207. As noted, Defendants claim that these funds were not sufficient to
cover Anna Perrone’s monthly expensemwever,Defendants introduced little evidence of
payments made on Anna Perrone’s behalf which would have exceeded her monthly ilmcome.
generalDefendants’ testimony with respect to these expenses is contradictory and uteslippor
Rose Ann Amato first testified that she had no one to help her care for her mother when
Anna Perrondirst came home from the hospifal According to Rose Ann, “[nJobody helped
me out. | had — when she first came home | had the Medicare. That's it.” Tr. 202. These
individuals came in for four houesday fora two week period. Tr. 202, 203fter this initial
period,Rose Ann testified thathe had additional help with her mothkewomen whomJack
Amato found through Amici’'s. Tr. 203-204, 304. According todRAan these aides were
present 18 hours a day and were paid an average of $15 per hour:
Q. During the period of time for the year, how often were aides in the house?
A. They were there 18 hours a day.
Q. And how were they paid?
A

How were they paid? Cash, check, from all the accounts.

slightly due to moderate increases over the years. Tr. 209:2-11. Further, althoudteAona

also received monthly rental payments from Defendants, Defendants discontiraged the
payments after Anna Perrone suffered a stroke. SF 9. Therefore, Anna Perramess inc
subsequent to her stroke in May 2004 but before receiving the additional monthly income from
the reverse mortgage in April 2006 was approximately $2,265 per month.

|t appears undisputed that aides were paid while Anna Perrone was hospitaéeed.
Tr. 180-183; Ex. 19E (including a series of 10 checks for $108 and one check for $174 paid to
hospital aides from the period June 11, 2004 to July 7, 2004). Rose Ann estimated in her post-
trial brief that aides for the period were paid $108 for 110 days for a total of $11,880 for the
period Anna Perrone was hospitalized. However, only 10 checks for these aidegewtiedi
during the trial.Id.

14



Q. Okay. When you say from all of the accounts, we’re talking about from Mom’s
account?

A. Could have been Mom'’s, could have been mine, could have been cash.
Q. You hada checking account at the time?
A. Me? Yes, sure

Q. Do you have any documentation to confirm that you made payments to aides out of
your checking account?

A. 1 have no records.
Q. And that would be true across the board, you have no records ofmay?ythi
A. 1 have no records.

Q. And that would be true for the payments to aides in New York and payments to
anybody- aides in Florida. Fair statement?

A. No, | paid them cash.
Tr. 224-225. Later, however, Rose Ann testified that these aides werenpresery day” for 24
hours a day. Tr. 324-325. In contrast, Plaintiff contends that Rose Ann was her mother’s
primary caretaker foapproximately the first year aft@nna Perroneeturned home from the
hospital, but that Rose Ann would occasionally hire outside aides to provide hétfsalforeak.
Tr. 27-29.

Rose Anralsotestified that at the time her mother suffered the stroke on May 28, 2004,
Rose Ann herself had various medical conditiangluding arthritisn her knees and heart
arrhythma. Tr. 295. Other than their own testimobgfendantslid not provide any medial
records regarding those conditions. Further, Defendants introduced no documentary evidence
(e.g, any sign in or sign out sheet or any receipt for the pay the aides received)gghatvin

home healtlaides wergin fact, present for 1@r 24)hours each day @mompensateth an
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amount which would exceed Anna Perrone’s monthly expeméetome health aide was called
to testifyon Defendants’ behalf that he or she prodidare toAnna Perrone during this (or any
other) period. Rose Ann acknowledged that from October 2004 until October 2005, Anna
Perrone’s care was being provided by her, along with some aides. Tit 2&& not until
October 2005 that the Defendaniiet theAging at Homeagency to provide ilkome assistance
for Anna Perrone. Tr. 224-226, 231; Ex. 2@ifg at HomeRecords). Therefore, the Coist
left to conclude that Anna Perrone’s primary caretaker during this period of timéelggsRose
Ann, and that, in any cas@énna Perrone’s expenses did not exceed her indamethe time
she had her stroke until October 2005, wAgimg at Homewas hired

Plaintiff testified that it was his understanding that Aging at Hameld provide his
mother wit 24-hour care. Tr. 45Plaintiff estimate that the fee foAging at Homewas
approximately $1,200 per weekd. It is unclear how Plaintiff arrivedt this figure.He testified
that “looking back and going through records, it was about twelve hdrdnesek.” Tr. 45.
Rose Ann testifiedhat initially, the aides fromging at Home were paid $12 an hour. Tr. 325.
That changed at some point because the aides wanted more money, according tmRase A
she agreed to pay them more moreyn cashld. These aidew/orked 24 hours per day at a
rate of $20 per hour, and sometimes more. Tr. 325-326, 338A%3Bat rate, the fees for
Aging at Homeaaideswould havetotaledapproximately $3,36per weekor $13,440 per month.
Rose Ann testified that in addition the monies paid to the home health aides, she also paid an
agency fee. Tr. 231-232.

Even assumin@laintiff's more conservative estimate thaial payments for agency and

in-homeaide fees averaged approximaté¥,200per weeklor about$4,800 per month}these
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fees exceedednna Perrone’s income of approximately $2,265 per montterefore, for the
six-month period from October 2005 to April 20@8hen the reverse mortgage line of credit was
taken out), Anna Perrone’s expenafmaost ertainly exceeded her incomBefendants’ counsel
pointed out thaéven before Anna Perrone’s stroke, it appears that she sometimes incurred fees
for insufficient funds in her bank accoureeTlr. 82-84; Ex. 19, 19E and 19F (HSBC Bank
statements for Aec4874). Further, while Annerrone’s assets may have been inytiaied to
cover this short-fall, the record is not clear on this point. Rose Ann testified thaDfrtmier
2005 to April 2006, when the reverse mortgage line of credit was obtained, and while Anna
Perrone was receiving care frékging at Home Defendants expended additional fufalsthis
care, and toneet Anna Perrone’s other needs.diapers, plastic bedding, cleaning supplies,
food — for Anna and the aidesandhygienicsupplies). Tr. 332-333.

However, in April 2006, six months aftAging at Homebegan providing Anna Perrone
with services, Plaintiff and Rose Ann took out the reverse mortgage line df arediasing
Anna Perrone’s monthly income by $4,500 per month, for a total monthly income of
approximately $6,765 per montlseeTr. 241, 243.1t is undisputed that the line of credit was
initially opened because Rose Ann representeddhai Perrone’s money was running low.
Tr. 46-47, 241. While Anna Perrone resided in New York, monthly income from the reverse
mortgage line of credit was deposited into the joint accouBRtaontiff Joseph Perrone and
Defendant Rose Ann &tSBC (HSBC Acct.8600). Assuming Plaintiff's estimate of $1,200 per
week (or approximately $4,800 per month) for agency fees and aides during this Aveniad,
Perrone’s monthly income (including the funds from the reverse mortgageded expenses for

in-home care.On the other hand, assuming Rose Ann Amato’s figure of $13,440 pregihip
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at Hone aides per month, not includiagditional agency fees, Anna Perrone’s personal income
did not cover these expenses, even including the additional $4,500 in monthly income from the
reverse mortgage line of credit.

The Court finds that Rose Ann Amato’stienony with respect to cash payments to the
Aging at Homeaidesis not credible. In the first instance, Defendants sulomited
documentary evidence support these payments. During the trial, Rose Ann reviewed a number
of checks paidrom both the account of Anna PerroiSBC Acct. 4874) and thpint account
of Rose Ann and Joseph Perrone (HSBC Acct. Bgifportedly forAging at Homeaides
during the time period from October 5, 2005, to May 2007, to support their contention that these
fees (alog with additional living expenses, discussed below) exceeded Anna Perrone’s.income
SeeEx. 19A; Ex. 19D; Ex. 34ESome of these checks are written directly toAgang at Home
aides. SeeTr. 236-239. However there is no evidence that these payments amounted to
anything near the $3,360 per weakserted For example, Rose Aiwas able to identify several
checks during the month of March 20@6tten directlyto Aging at Homeaides. See, e.g-r.
236-239; Ex. 19Ddheck dated/arch 23, 2006, for $500, endorsed by Lydia Alumano (#1731
check dated March7, 2006, for $500, endorsed by Lydia Alumano (check #1728); check dated
March 27, 2006, for $200, endorsed by Esperanza Annunziato (check #1732); check dated
March 12, 2006, for $200, endorsed by “Rhodora” (check #1724)). Howkedgtal amount
paid out to aides in March 2006 according to these checks was only $1,400.

Further, while the aboveeferenced checks were made out directly toAfpag at Home
aides, the majoritgf checks from Ann&errone’s account and the account where the reverse

mortgage funds were depositedre made oub “cash” and endorsed by Rose Ann Amato
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herself (or in the case of the account of Anna Perrone, by Rose Ann Amato for ArareePerr
SeeTr. 256-259 Ex. 34E Ex. 19A; Ex. 19D0(for example, checks #1735 ($600), #1736 ($200),
#1739 ($700), #1748 ($500); #1747 ($300); #1745 ($300); #1750 ($800); #1754 ($350); #1753
($100)). While some of these include “for” designations whiety relate to a home health aid

(for examplecheck #1733 is noted as “for” Lydia but is endorsed purportedly by Anna Perrone),
manyof these checks do not include a “for” designatiSee generall§{exs. 19A, 19D, Ex. 34E.
Further, Rose Ann Amato could not confirm duriveg testimonyhat any of thechecks made

outto “cash” fom Anna Perrone’s bank account, with or without a “for” designaivene in

fact paid to home health aides. Tr. 33. For exampléittorney Goidel] in showing Exhibit

19A to Rose Ann Amateelicited the folbwing testimony with respect to records of clepkid

from Anna Perrone’s account:

Q. Check number 1776 is made out to cash in the SUM $500 and endorsed by you,
correct?

A. Yes.

Q. Asyou sit here now, do you have any idea whether this was payment to you or
payment for the benefit—for the compensation of aides?

A. | have noidea.

Q. Fromtime to time is it correct that aides were paid by cashing checks and then
using the proceeds to pay them?

A. Yes.

Q. Check number 1175, which is the following check also in the sum of $500 payable
to cash, looks like a week before, in December 2006, also endorsed by you, correct?

A. Yes.

Q. Do you have any idea whether or not that was cash that was paid to you or whether
it was evatually paid over to aides?

A. | have noidea.
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Q. And four pages later, check number 1793, from September 2007, made payable to
cash in the sum of $500, it was endorsed by you, correct?

A. Yes.
Q. Do you know whether or not that was payable to the aides or was [it] to you?

A. ldon't know.

Tr. 329-330Ex. 19A. Defendants introduced no documen&aigenceor testimony (other than
their own general representations) that checks made out to “cash” were acedltp pay
aides,and that these payments exceeded Anna Perrone’s monthly income, requiring isfenda
to expend their own resources for Anna Perrone’s care.

Rose Ann never prepared or supplied her brother with an accounting of any kind setting
forth the expenditures she was making on her mother’s behalf. She proffered thasahshe
haslittle evidencds because thelaintiff always assured her that she would be reimburfed.
335-336. 1it were truethatAnna Perrone’s expenses #dging at Homeaides exceeded
$13,000 per monttit is unclear to the Court whigose Ann would request only $4,500 per
month when the reverse mortgage line of credis opened When first questioned about the
reverse mortgage line of credit, Rose Ann testifiedibaeph Perrori¢ook care of it. | don’t
understand about it.” Tr. 240. Moments later, however, Rose Ann testified that she understood
that the reverse mortgage would provide funding on a monthly basis and that money would be
available to be used for Anna Perrone’s care 241. Rose Ann also acknowledged that she
could have requested any amount of mgmexymonth from the reverse mortgage. Tr. 242-243.
According to her own testimony, Rose Ann had bmanagingher mother’s finances faeveral
monthsby the time lhe reverse mortgage line of credit was taken out on the Premises. Tr. 243.

Yet, whenshe wasubsequentlpsked whether she knew approximately what Anna Perrone’s
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bills wereat the time the reverse mortgage was takenshgt stated that she did not, &iese she
“had no experience.” Tr. 243mmediately thereafter, Rose Ann confirmed that she was paying
the bills every montlon behalf of Anna Perrone, and that glas very familiar with what it was
costing to take care of her mother on a monthly balgis243-244. During his questioning,
Attorney Sansone pressed Rose Ann abitege inconsistencies:
Q. So can you explain to me when you went to the closing you took a $4,500 draw,
clearly at that point the $6,800 a month, the $4,500 and the [$23@0vas getting, was
going to be enough to pay her bills? You knew that?

A. No, | didn't.

Q. So you'd paid her bills for six months. You knew what the stream of payments

were—
A. Right.
Q. —because you were dealing wiging at Hone
A. Right.

Q. Butwhen you went to the reverse mortgage, you didn’t say, no, [$]4,500 a month
isn’t going to do it. | really need more?

A. Right.
Tr. 244. In sum, the fact that Rose Ann did not request more funds fraevdree mortgge
line of creditwhenshe was fully aware of Anna Perrone’s monthly expenditures, anditvhen
was within her power to do so, leads the Court to conchat¢he $4,500 combined with Anna
Perrone’s monthly income approximately$2,265 per monthyas in fact sufficient to cover
Anna Perrone’s monthly expenssghe time. These facts undermiRese Ann’s testimony

about the payments to aides exceeding $13,000 a month during this period.
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In addition Defendants have not provided support for their contention that Anna
Perrone’s expenses exceeded her income after she moved to Florida in Map208Perrone
moved from the Premises in New York to the Nature’s Edge assisted livifity fiacMay 2007.
SF35. It appears undisputed thag fee for Naure’s Edge was $2,300 per month. Tr. 233.
Three months later, in August 2007, Anna Perrone was moved to a different assisted living
facility in Florida,namely, “The Palm$where she resided until her deatlOctober 2008.

Tr. 232-233 lItis alsoundisputed thatie chargdor The Palms was $3,300 per month. Tr. 233.
Anna Perrone’s incomat the timeof approximately $6,765 per month, even without the
increases to the reverse mortgage line of crigkkly covered these assisted living facility
expenses, with additional funtift overfor other purposes.

However, 2fendand maintainthat along with the monthly fees paid todbessisted
living facilities, theyalso made additional payments to aides and “outside help” during the
period Anna Perroneesided at these facilts. Tr. 232-236 Rose Ann testified that aides were
hired for approximately eight hours per dalyile Anna Perrone resided at Nature’s Edge and
The Palms, and that these aides were paid anywhere fro$u8lger hour. Tr. 341-343.

Again, other than Defendants’ own testimony, aothebank records including severdiecks

paid to “cash” endorsed by Rose Ann Amato (and purportedly paid to aides during this period),
Defendants have not introduced any evidence that outside aides were in fact paithdunmg
Anna Perrone resided at these facilitids noted previously, Rose Ann made it clear that she
had no records to confirm that she made payments to aides out of her checking accoumt either
New York or in Florida because she paid them in cash. Tr. 225. Rose Ann furthedtdsdifie

she had no receipts for the numerous payments to “cash” that she signed and endmiéed her
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Tr. 351-352. Although Rose Aratknowledged that assed livingfacilities in Floridawere

live-in facilities that advertised 2dour care to patients, she maintained that she paid additional
health aides while Anna Perrone resided at thedeoR4 care facilities. Tr. 232-235. Based on
the evidence (and laak the samg the Court findd&Rose Ann’stestimonyregarding payment to
outside aides while Anna Perrone resided at the assisted living facibtiesedible.

Finally, Defendantglaim that above and beyond the fees paid to home health thieles,
also paid forfood for Anna Perrone and the health aides; supplies such as cleaning products,
diapers, bed pads and gloves; life insurance; medication; property taxesajamgfs the
Premises, utilitie$or the Premises; and a renovation of the bathroom, among other #sngs,
well as Anna Perrone’s funeral expensggelr. 332335. Defendants claim that payments of
these expense®gether with the payments to the health aids and assisted living facilities,
exceeded Anna Perrone’s incomsulting in their having to expenokir ownresources, for
which they claim they arenitled to reimbursement. Tr. 231, 316-317, 319, 336

It makes sense to the Court that a variety of additional expenses would have been
required to support Anna Perrone during her iliness, other than those payments madie to heal
aides and assisted living facilities, particularly while Anna Perrone stille@smdNew York and
benefited from in-home care as opposed to a 24-hour assisted living facility. However
Defendants subnigd little evidence to suppotheir claimsthat these types of expenses
exceeded Anna Perrone’s incoara assetsFor example, Rose Ann testified that Defendants
paid $10,000 in taxes on the Premises from 2004-2008. Tr. 335. The only documentary

evidence Defendanfgovided to suppd this assertion is a record afeimbursement credit for
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tax overpayments on the premises, evidencing that taxes were in fatt pai®35; Ex. 7
(Closing Statemerfor Premises) Rose Anralsotestified that shé'may have” paid her mother’s
car ingirance in the amount of $1,562.90, but that she was “not sure.” Tr. 213-214; Ex. 19A
(check #1952). Rose Ann also identified two check made out to Lord & Taylciothes for
her mother in the amounts of $98 and $38.220; Ex. 19A ¢heck#1746, #1585). Finally,
Rose Ann identified a check made out to Tower Insurance Company for $690 from Fé@bruary
2005, but shevasunable to identify what this paymenasvfor. Tr. 237; Ex. 19A; (check
#1611)" The Court therefore questions Defendants’ asserticat these expenses exceeded
Anna Perrone’s monthly income and asseigyht of this limited testimony

Further, although the parties stipulated at trial Arata Perrone’suneral expenses
amounted to $15,391, Tr. 346-347, it is not apparent that Defendants would have needed to
expend any of their own resources to pay these @atg, without the increases to the reverse

mortgage line of credit!

2 The closing statement for the Premises indicates that Defendants were gi®00a $6
“Town Tax” credit and a $102.00 “School Tax” credBeeEx. 7 (Premises Closing Statemén

13 Defendants repeatedly reference “Bbihb2” in their Pre- and Podtrial briefs, in
support of their contention that Defendants’ expenditures exceeded Anna Penmooes. i
This “exhibit” appears to be a list of “estimated expenses” from the time of AnranE'sr
stroke until her death on October 24, 2008, apparently prepared by Defendants although the
creator is not identifiedFor exampleDefendants list approximately $71,545.00 spent on food
for Anna Perrone and the health aides, along with cleaning supplies, diapers, bed pads and
gloves; $35,457.00 for taxes, insurance, landscaping, utilities and repairs for the £remise
$20,000 for AARP funds, life insurance, and prescriptions; $10,145.00 for traveling expenses for
aides to the hospital and doctors’ offices, among a number of‘etenated” expensesrlhis
exhibit was submitted to the Court with the benchbook of exhibits prior to the trial, but was
never referenced at trial. Moreover, no underlying documentation supporting gingeainy of
these entries was provided. Therefdhe Court affords little if any weight to this exhibit.

*" The Court points out that Anna Perrone had a life insurance policy which may well
have covered her funeral expenses. Rose Ann Amato and Joseph Perrone were thaiksnefici

on that policy. Tr. 80.
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The Court findghat Anna Perrone’s expenses may have exceeded her income and assets
during thesix-month period from October 2005, whaging at Homewas hired, until the
opening of the reverse mortgage in April 2006, requiring some contribution from Deféndants
own funds. However, Defendants’ claims that they are entitled to reimbunisefiiee atire
amount of funds from the sale of the Premisesthatexpenses for Anna Perrone necessitated
such substantiahcreases in the reverse mortgage line of cradanot credible based on the
record before the Coutt. The Court makes this findingasd on Defendants’ inconsistent
testimony with respect to these expenses and Defendants’ lack of documeppany. sWhile
the Court understands that somehafdaily expenses for Anna Perrone may not have been
documented, particularly in light of Defeamats’ claim that Plaintiff assurd®iose Ann that she
would be reimbursed for Anna Perrone’s care, Defendafiislesaldack of supportfor their
assertionss troubling. The Court highlights one additional example here, from Attorney
Sansone’s direct era@nationof Rose Ann Amato:

Q. And then although you had $270,000 at the time of the closing, when he called you
in November you told him there was only $80,000 left?

A. Right.

Q. Soitis your contention that at the time of the sale yoe wered $200,000?
A. Yes, it could be less.

Q. Do you have any documentation or receipts—

A. No.

Q. —to substantiate that claim?

> For example, Anna Perrone’s income from about October 2007, when the reverse
mortgage line of credit funds were increased to $9,000, until May 2007, one month before the

sale of the Premises was approximately $11,265.
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Q
A
Q.
A
Q

No.

And that would include not one record from the business?
| don’t know.

One record from anyplace?

You have no records?

No.

We just went over a bunch of payments that were made out of that joint account.
Right.

Either on behalf of the restaurant, for the construction, for the rent of tugraest

space or for your own mortgage, a total of 20,000 plus?

Q.

> o »

Yes.
Did you ever reimburse that account for that $21,0007?
No.

We went over a list of payments that amount to $25,000 that you agreed covered

various things that were for your own personal use; rents for the restaurant spaoe or
own personal mortgage. Did you ever reimburse the account for that 25,0007?

A.

Q.

No.

| just showed you the $6,000 in cash, the check that you cashed, did you ever

reimburse for that $6,000?

A.

No.

Tr. 285-287. This lack of documentatioontrasts markedlwith Plantiff's evidence, in the

form of documents and testimony, that at least $47,401.44 in frordshe accounts where the
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reversemortgage line of credit funds were deposiaxte usedor thebenefit of Defendants, to
make mortgage payments on Defendants’ home in Florida; to pay homeowners dues; to pay
personal credit card obligations and other personal expenses; and to pay rent and atss busi
costs and obligations of Jack’s Pizzer&F 63-69. Also of concern is the numbercbecks
madeout to “cash” and endorsed by Rose Ann Amato, from both the accounts of Anna Perrone
and the accounts where the reverse mortgage line of credit funds were depatititie
supporting evidence that these payments were used to reimburse aides, otherghfamiRos
own testimony

It makes little sense to the Court tifaAnna Perrone’s expenses were as high as
Defendants claim, why Be Ann did not initially request a larger monthly drawdown from the
reverse mortgage line of credihen she had the opportunity, particularly when Rose Ann had
been handling her mother’s expenses for some time. ABeféndantdruly wereowed these
monies, it begs the questiamy, when Plaintiff enquired about his share of the proceeds from
the sale of the Premisd®pse Ann did not explain that these funds had lised for the care of
Anna, but hsteadold him that she had to speak to her acconntagarding certain tax issues.
SF53. These factual circumstances well as thosdiscussed below, compel the conclusion
that Defendants’ testimony to the effétat they expended their own funds for Anna Perrone’s
care-- necessitatinguch substaral increases in the reverse mortgage line of credit and the use

of the funds from the sale di¢ Premises for “reimburseménts generally lacksredibility.
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2. Disputes Regardingrunds Fromthe Reverse Mortgage
Line of Credit

Plaintiff claims that Defendants increased the drawdowns on the reverse mortgafe line
credit without his knowledge first, from $4,500 to $6,000 per month, and then from $6,000 to
$9,000 per monthTr. 5253, 59. According t®laintiff, Rose Ann altered theudable power of
attorney to enable her to request these increases without Plaintiff's candesignaturePl.’s
PostTrial Mem. at 6. Plaintiff maintains that Rose Ann also wrote herself a $6,000 check from
the account where the funds from the revensetgage line of credit were depositdd. at 10.
Defendants used this $6,000, Plaintiff asserts, and additional money fronctbase®n the
reverse mortgage line of creélir the benefit of Defendants and Jack’s Pizzeldaat 1013.
Further,Plaintiff claims thathe Defendants lgkat the closing of theeverse mortgage line of
credit when they stated Rose Ann was owed a $20,000 reimburdemiemids expended ahe
care of Anna Perrondd. at 9-10. Plaintiff argueghat Defendants’ aiins divested the
Premises of equity that would rightfully have been paid to Plainidin the sale of the Premises.
Id. at 10."°

Defendantsnaintainthat Rose Ann Amato informed Plaintiff about the increase to the
reverse mortgage line of credihat Plaintiff consented to those increases, and that the additional

funds were necessary for the care of Anna Perrbeds.” PreTrial Mem. at5-7. Defendants

* The Court also rntes Plaintiff has contendéhat, apart from the funds
misappropriated from the reverse mortgage line of credit, Defendants usedrfumdstha
Perrone’s personaheckingaccount for their own personal purposes. Pl.’s Paat-Mem. at
13. For example, Rose Ann testified that she paid personal obligations, including ccedit ca
debt, mortgage payments, homeowners’ dues, and business obligations of Amici’s, irntleding
business’ tax obligations and Amici’'s mortgage payments, from her mothestsmpéchecking
account. Tr. 211-221. Plaintiff doestrotaim that these funds apart of his damages, but
contends that that these “misappropriations” completely undermine Deferalgutsients that
they were using their own money to care for Anna Perrone, and that they showragfatte

outright theft which started soon after Anna Perrone’s stroke. Pl.’s PosMEna at 13.
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furtherclaimthat the $20,000 reimbursement and other funds from the reverse mortgage line of
credit were used for the care of Anna Perrolae;, Tr. 48-50. Although Defendants stipulated
that$47,401.44vastaken from the accounts where the reverse mortgage line of credit funds
were deposited and used those monies for Defendants’ personal pufeiseslants argue that
they made deposits of their own personal funds into those accounts which exaeeded
withdrawals. SeeTr. 308-309.

a. $20,000 “Reimbursement’rbm the Reverse
Mortgage Line @redit Funds

It is undisputed thanitial funds from the reverse mortgage line of credit in the amount of
$24,485.00 were deposited to the account of Anna Perrone (HSBC Acct. &8728. Plaintiff
claims that Rose Ann represented at the closing that shewealsao$20,000 reimbursement for
her own expenditures related to Anna Perrone’s care. Tr. 4B{atiff maintains that he
consented to this reimbursement based on Rosks AgpresentationTr. 48-49. This was the
only timeprior to Anna Perrone’s deathgcording to the Plaintifthat Rose Annold himshe
was owed money for the care of Anna Perrone. Tr. 48-50, 124-125; 173PEsktiff seeks to
recover half of tat $20,000 “reimbursement” as part of his damagddlss PostTrial Mem. at 9
10. Plaintiff testified consistently on ésepoints throughout the trialSeeTr. 48-50, 124-125,
173, 185.

In contrastRose Anrs Amato’s testimony regardintpese reimbursement monies was
vague and unebr Rose Ann first contered that she did natecall stating to her brother that
she was owed the $20,000 reimbursement. Tr. 241. Theastliedthat she was “paid back,
yeah, something, | don’t know, | don’t recall. |really don’td. Thereafter, she maintained

thatshereceived the monegnd that she used the money to “pay bills.” Tr..2U&ter she
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claimedthat she never told her brother that she was owed $20,000. Tr. 327. Iské&ead,
testifiedthataround the time of the closing, she told her brotherstmatvas owed “a lot of
money.” Id.

It appears undisputed that Rose Ann told Plaintiff around the time the reverse mortgage
line of creditwas obtained that she was owed money for her own expesgifturthe care of
Anna Perrone and that Plaintiff consented teimmbursemenbased on that repsentation.
Further, as the Court has noted, during the six-month period from October 2005 to April 2006
when the reverse mortgage line of credit was opened, Anna Perrone’s income did niitecove
expenses required for h&ging at Homen-home care, nofor other necessary items such as
food, diapers, funds to maintain the Premisés, and it is unclear whether Anna Perrone’s
assets would have covered these expenses. Therefore, it appears that Defeneamtsct,
owed some maay for the care of Anna Perrone during this time period.

b. Plaintiff's Knowledge of the Reverse Mortgage Line
of Credit Drawdowns

As outlined in Sectioli(A), supra Rose Ann requested two increasethereverse
mortgage line of credit. On September 18, 2006, Rose Ann Amato signed Anna Perroee’s nam
to a letter to Seattle Mortgage, requesting an increase from $4,500 to $66#3F 33.
Specifically, the letter stated:
My name is Anna Perrone 632 Jefferson Street West Hempstead,
New York 11552. | would like to change my monthly payments of
$4,500.00 a month to $6,000.00 a month. | understand this would
reduce the number of monthly payments | have.

SF34. This increase was approved. Then, in March of 2008, Rose Ann Amato opened a new

Bank of America account in her name and the name of Anna PeBO#eAcct. 6618). SF 38.
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By letter dated March 24, 2008, Rose Ann Amato directed Bank of America to wire the $9,000
monthly funds from the reverse mortgage line of itréidectly into Bank of AmericdointAcct.
6618. Based on thaffidavit sworn to by Rose Ann Amato on March 26, 2008, it is undisputed
thatRose Ann Amato provided the Bank of America with a copy oPthwer of Attorneyor
Anna Perron@reviously executed on May 20, 2008F 39. FurtherRose Ann altered that
Power of Attorney.

ThePower of Attorney includes the following language:

(If more than one agent is designated, CHOOSE ONE of the following two

choices by putting your initials in ONE of the blank spaces to the left of

your choice:)

[ ] Each agent may SEPARATELY act.
[ ] All agents must act TOGETHER.

(If neither blank space is initialed, the agents will be required to act
TOGETHER).

Tr. 265; Ex. 6 (emphasis in original). Irethopy of théPower of Attorneypresented dtial
[Ex. 6], the initials “AP” and a check mark appear next to the phrase “[e]ach agent may
SEPARATELY act.” See id.

Plaintiff claims thahe did not know about the increasesn the reverse mortgage éin
of creditand that Rose Ann altered tRewer of Attorneypy initialing “AP” in the space noted
in order to unilaterally obtain ¢hmonthly increases. Pl.’s Pd&tal Mem. at 6. Rose Ann
admits that she altered the Power of Attorney, but that Pfdingfv about the requested
increasesn any event Tr. 265. Rose Ann’s testimony with respect to this issue is contradictory.
First she testifiedhat she was unaware that the Power of Attorney initially requiredneoth

signatureand her brother’s signature for actions taken on behalf of Anna Perrone. Tr. 265. She
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then confirnedthat she altered the power of attorney by making the “AP” notation, but that that
Bank “told [her] to do that” wheshe opened the Floridgank of Americaaccount where the
$9,000 monthly reverse mortgalijge of credit payments were subsequently wir&eeTr. 265-
266. Thershe also concedehat she would probably have been required to submit the Power of
Attorney to obtain thearlier increas&éom $4,500 to $6,000. Tr. 266-268 (“I don’'t know. Did
they? I'm sure they did. | don’t know”).

Attorney Ryaralso testifiedegarding thdower of Attorney.SeeTr. 397-401.He
confirmed that the copy of the Power of Attorney from his file did not include th&itAtdals
or check mark, and that the document he had prepared had been changed. Tr. 398-401. Attorney
Ryanalso testifiedhat Anna Perrone never requested suchange.ld.

Based orthe testimony of Attorney Ryan aftbse Ann Amato, the Court concludbat
Rose Ann altered theower of Attorneyso that she couldnilaterally request the increase in the
monthly payments from the reverse mortgage lingredit Notwithstanding this finding,
howeverthe Court must still resolve whether Plaintiff wasaasvof and consented to the
increases. Rose Ann testifislde told her brotheghat she was requesting these increases. Tr.
267-268. Plaintiff claims thahis sister never informed him about the increases, and that he did
not learn about them until aftthe commencement of this litigatiofr. 52-53, 58-59. The fact
that Rose Anmnilaterallyaltered the Power of Attorney supports Plaintiff's contention that his
sister did not inform him about these increasHsese circumstances beg the question,
Plaintiff was aware of and consented to these increases, why did Rose Annphpobitain
Plaintiff's signature orthe necessary documentation requesting the increases, instead of altering

the Power of Attorney to unilaterally obtain them herself?
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In any caseDefendants pointed to documents obtained fBank of Americathe
reverse mortgagine of creditlender) to support their contention that Plaintiff knew about these
increases.Seelr. 148-157. Joseph Perromstifiedseveral times that he did “not recall” having
any discussions with the lender regarding the increases from the rewetgaga line of credit.
Tr. 150-157. However, an entry Bank of America’'scall log from September 18, 2006, around
the time of the first increase from $80 to $6,000, states “borr and brother Joe called about this
COP.” Seekx. 6 (BOACall Log). It isnot completely cleairom the document whether the
entry refers to a call made to Joseph Perrone or a call received from him. yAmantlater
that sane dayreads, “Spoke with Joseph Perrone. Borrower wants ELOC instead of doing a
COP for October. Will be sending in a COP to increase monthly payments to $6,000 monthly.”
Id. Further, an entry from October 22, 2007, around the time of the increase from $6,000 to
$9,000, reads, “borr gave auth to Joseph to go over the account. [I] explained what the COP
purpose was for. [I] told them that the agreement would need to be signed before thte.due da
Joseph want to ask hung about the details in the roatign.” 1d. Based orthis information
the Court finds that Plaintifivas likelyaware of the increases to the reverse mortgage line of
credit, even assuming Ro&ean unilaterallyalteredthe Power of Attorney to obtain them.
However, the issue stilemains as to whether these increases were necessary for the care of
Anna Perrone As noted, the Court has already found that the increases to the reverse mortgage
line of credit and monies from the sale of the Prendgisot appear to beecessary for the care

of Anna Perrone.
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c. Defendants’ Use of the Reverse Mortgage Line of
Credit Funds for Their Own Benefit

Even assuminthat Plaintiff was aware of the reverse mortgage line of credit increases,
Plaintiff denies theahe consented to or had knowledge that these funds were being used to pay
for Defendants’ own personal expenses and the expenses of Jack’s Pizzeria.DEfe@dants
acknowledge thahey took certain fundsom HSBC Account 860@nd Bank of America
Account 6618}- accounts that contained the furidsm thereverse mortgage line of creéhtfor
personal usenamely to make mortgage payments on Defendants’ home in Florida; to pay
homeowners dues; to pay personal credit card obligations and other personal expenses; and t
pay rent and other business costs and obligations of Jack’s PiZ2EB8-69. Rose Ann Amato
testified extensively regarding her paymenpefsonal credit casdand other personal bills,
along with bills forJack’s Pizzerigirom the accounts containing the funds from the reverse
mortgage line of credit. 211-22 FEor exampleRose Ann testified (and the parties have
stipulated) that mortgage payments for Defendants’ residence in Florida aadvoens’dues
were paid from thesecaounts. Tr. 272-275Likewise,Rose Anrstated (and the parties have
stipulated) tamumerous payments being made for the benefit of Jack’s Pizieri®laintiff
alsohighlightedthe fact that that the reverse line of credit increases were madel éheumme
that Deendants were conducting a buildt@fi Jack’s Pizzeria in Florida:

Q. Now, isn't it true that the increase in the draw was done because you needed to
complete the buildout of Jack’s restaurant?

A. We also had a house in New Ydokmaintain.
Q. All of thesepayments were all made for the payment of Jack’s restaurant, correct?

A. Yes.
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You had your own assets, did you? You had money?
Yes, | had money. | used everything.

I’'m saying back when youade these payments?
Yeah, | had money.

When Jack’s was being buil[t] out you had your own money, right?

> 0 » O > 0O

| guess so, yes.
Q. It'snota guess so. Did you have money or didn’t you?
A. We had money.

Q. You had—you paid the contractors out of the joint account using your mother’s
money not of our own personal account even though it was your business.

A. Right.

Tr. 274-275. The Court finds itsignificantthat when Rose Ann was questioned about whether
the increases ithe reverse mortgage line of credit were taken out to help with the build-out of
Jack’s Pizzeria, Rose Ann did not deny this assertion, but simply stated that Deféatim”
had a house in New York to maintain. Tr. 2Adso, when asked about thedirincrease on the
reverse mortgage line of credlibom $4,500 to $6,000, Rose Ann testified that Defendants “had
two places to take care of.” Tr. 268. The first increase, made in September of 200&docc
when Anna Perrone was still residingNiew Yak. Therefore, the only “place” other than the
Premises Rose Ann could have been referring to was Defendants’ own residendel@n Hlhe
reverse mortgage monies were not intended to be used for Defendants’ morpgagpeex
homeownerstues or other personal expenditures.

The parties have stipulated that funds used for Defendants’ personal purposeseor for t

benefit of Jack’s Pizzeriiom the accounts where the reverse mortgage monies were deposited
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totaled$47,401.44.SeeSF 63, 6917 Furtherthe parties stipulatethat these payments were
made without the knowledge or consent of Joseph Per®iR&?2.

Moreover, Raintiff alleges thatn addition to the $47,401.44 that the parties have
stipulated, Rose Ann misappropriated at least an additional $6,000 from the joint HSBiGBtac
where the line of credit funds were deposited. Tr. 280, 287, Ex. Gh&ck#317). This
check, dated December 5, 2007, was endorsed by Rose Ann Amato and made payable to “cash.”
Plaintiff claims that o credibe explanatiorhas been given for this withdrawdh sum, Plaintiff
claims that he is owed one half of the $47,401.44 that the parties have stipulated Defendants’
used for their own personal purposes; and (ii) one half of the $6,000, representing the check
made out to “cash” and endorsed by Rose Bn8eePl.’s Post-Trial Mem. at 10.

Rose Ann argues that she did not distinguish in any way between her own bank account
and the accounts where the reverse mortgage line of credit funds were depos3é8-309,

339. At trial, Rose Angenerally claimedhat shaused the accounisterchangeably and made
numerous deposits of her own funds ititeseaccounts.ld. In her post-trial brief, Rose Ann

claims for the first timehat deposits of her own personal funds into these bank accounts totaled
$81,579.00. Rose Ann Amato Pdstal Mem.8-9. Shedid not testify regardinthese specific
deposits at trial to affirm thaheycame from hers and Jaclds/n personal resources, or to

discuss them in any cat whatsoever. However, it seems likely that, since Rose Ann managed

the accounts at issue, any funds depositedemapart from the reverse mortgage line of credit

" This sum is calculated from the two separate accounts where the reversegmbntg
of credit funds were deposited: (i) from Rose Ann’'s HSBC Account 8600 with Plairtiégfew
the funds were initially deposited beginning April 2006; and (ii) from the Floriak B&
America Account 6618, in the name of Rose Ann Amato and Anna Perrone, where funds were
deposited beginning April 1, 2008.

®* These funds are in addition to half of the $20,000 reimbursement Rose Ann allegedly

claimed when the reverse mortgage line of credit was opened.
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funds would come fromnna Perrone’s income @efendants’ own personal resourcé&s/en

so, in light of the numerous payments made out to “cash” and endorsed by Rose Ann from the
accounts where the reverse mortgage line of credit funds were deposited, ilesunthtat
Defendants’ deposits truly exceeded their withdrawals from thesargscparticularly in light

of the Court’s finding that increased funds from the reverse mortgage lineddfwere not
necessary for the care of Anna Perrone.

In any case, the core issue here is not whether Defendants’ personal depoiesant
accounts exceeded their withdrawals, but whether the increases in funds frexetke r
mortgage were usddr the care and benefit of Anna Perrpoerather,whether the additional
monies from these increases were Usg®efendants for their own personal purposes.
Regardless of whether Defendants deposited their own monighégame accounts where
funds from the reverse mortgage line of credit were deposited, the Court has found that
Defendantstlaimsthat additional fundédom the reverse mortgadjee of credit were necessary
for the care of Anna Perromeenot credible.Even if Plaintiff was aware of these increashbs,
Court finds that Plaintif€ertainly did not consent to any money from the reverse mortgage line
of credit being used for Defidants’ personal expenses

3. Jack Amato’s Knowledge of the Agreement and the Reverse Mortgage

In his PosfFrial brief,*® Jack Amato claims he had no knowledge of the Agreement until

2009, and that Attorney Ryan falsely testified thetkknew abaot the Agreement and was

involved in discussions at the meeting about tgee@ment. Jack Amato Pektial Mem. at

19 As noted previouslyhe Court received a letter from Defendant Jack Amato entitled

“Explanation with facts.” DE 126. Jack Amato asked the Court to dismiss the ctgamsta
him, and included a page entitled “Revised version of income & expenses for Anna Perrone.”

Id. The Court points out that during a telephone conference with the parties on July 16, 2012, the
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3, 5. The Court findthatthese assertions anet accuratend contradict the evidence presented
at trial.

Plaintiff testified that JdcAmatowasinvolved in the decisions regarding Anna Perrone
and that it was always Jack, Rose Ann, and Plaintiff involved in these decisions. Tr. 44, Furthe
Plaintiff testified that Jack was present at the meeting with Attorney Ryan thleefgreement
was discussed, and that Jack participated in the meeting and asked questions. Tr. 3% 73. Jac
was also aware of the reverse mortgage line of ciadtigrding to the Plaintifand that
Plaintiff, Jack, and Rose Ann discussed opening this line of credit. &7.4&laintiff testified
that he, Jack and Rose Ann discussed by pkeltiag the PremisesTr. 61-62. According to
Plaintiff, after the sale of the Premises, Rose Ann directed Plaintiff &k spéh Jack bout the
proceeds from the saldack told him on a telephone call that nothing walethe proceeds
Tr. 68-69.

Attorney Ryan confirmed that Jack Amato was present at the November 27, 2004
meeting where a transfer of the Premises Rbse Ann’s name was discussed, although Jack
accuses Attorney Ryan as having falsely testifi€éd.401. Attorney Ryan testified that Jack

Amato participated ithe discussions at the meetisgd that “his main focus was on the nature

Court agreed to accept this submission as Defendant Jack Amatotagldsief. SeeDE 127
(Civil Conference Minute Order). The Court, however, cautioned all of the pastieows:

Before turning to the motion to withdraw . . . | addressed one issue concerning
postirial briefing with the parties. | made it clear to the attorneys as well as

to the two individual defendants who were on the call that the Court, as well
as the parties, are bound by the recordhefttial, which includes the testimony
rendered and the exhibits entered into the recdhek Court cannot consider

any materials or information outside that record in rendering its decision.

DE 127 (emphasis supplied). Therefore, the Court cannoideoribe single page “Revised
version of income & expenses” because there is no indication who composed this document and

when it was composed and the document wastraduced at trial.
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of the documents that his wife was signing and what impact that was going tonhinesr
continuing occupancy of the home.” Tr. 4034. At that meetingaccording to Ryan, it was
discussed and agre#dtht Joseph Perrone would have a bak-interest in the sale of the
Premises, notwithstanding the transfer of the Premises to Rose Ann. Tr. 405. On cross-
examination, Attorney Ryan again confirmed that Jack Amato attended the benem 2004
meeting. Tr. 410.

Jack Amato’own testimony regarding his lack of knowledge with respect to the
Agreementand the reerse mortgage line of credastinconsistent and contradictoryack first
testified that in October 2004, after Anna Perrone had her stroke, he askatf Ridiat we
were going to do,” and that Plaintiff told him to “mind [his] own business.” Tr. 367. &iier
conversation, Jack claims he was not “involved anymore.” 367:19-24 Adeatio claimed
several times on the record that he never spoke to Joseph Perrone again, excdjat &od‘he
good-bye” when Plaintiff visited Defendants’ home in Florida. Tr. 375. However, when
confronted with Plaintiff's claim that he had a telephone conversation with Jack ogcie
proceeds from the sale of the Premises, Jack testified that a conversatioad¢edkng which
Plaintiff threat@ed to sue Deindants. Tr. 376.

Jackfurthertestified that he went to a meeting with Rose Alaseph Perrone and
Attorney Ryan, contradicting his representation that he was “not involved.” Tr. 368. elpwev
Jack testifiedhat he did not remember any discussion about preserving or protecting the
Premises and that he never discussed what was going to happen to the PréimReserhnn.
Tr. 368. Then, when informed pfevious testimony that Jack was at the meeting and that he

asked questions about preserving the house, Jack replied that he “wdetdhthat that
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happened. Tr. 369. Then, once againtradicting this testimonyack stated that there was no
discussion about preserving the house or signing it over to Rose Ann, and that he never learned
the house wasgned over to her. Tr. 370. However, in his post-brief, Jack argues that Rose
Ann deposited the check®m the sale of the Premisisthe couple’s joint Bank of America
account to reimburse Rose Ann for aftpocket expenses for Ann&fPone. Jack Amato Pest

Trial Mem. at 3.Jackalsoconfirmedwhile testifyingthat the proceeds from the sale of the
Premises were deposited into the joint bank account with his Wif&73. Jack denied any
knowledge that contractors for Jack’s Pizzeria were paid from the accounhrunthe funds

from thereverse mortgage line of credit, although he apparently was the one payingstherbil

372.

With respect to Jack’s knowledge of Plaintiff's share in half the proceetle &frémises,
at one point during his testimony, counsel confronted Jack Amato with a prior Angseanfil
this action, where Jack confirmed in a signed statement that “John E. Ryan Esq.ejoiid Jos
Perrone what he has to do for the protection of the premises from claims [andhiitasmake
Rose Ann Amato sign an agreement, which protects Joseph Perrone, for half his $teare of t
house.” SeeTr. 379; Ex. 18.Jack claimed that he did not remember writing this, and that he
was appearingro seat that time. Tr. 379.However, later in his testiomy, Jak confirmed that
he understoo@laintiff was to receive half the proceeds of the sale of the PrenTise336.

Jacktestifiedthat he neveasked Rose Ann if she paid Plaintiff his half of the proceeds
from the sk of the Premisedecause “the conversation never came up.” Tr. 38¢k
confirmed that “the conversation never came up” even after Rose Ann deposited the $269,000 i

Defendants’ joint account. Tr. 387. This assersiorpriseghe Court, particuldy given the
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amount of money at issue, and the fact that 2acktoadmitted to a telephone conversation in
which Plaintiff purportedlythreatened lawsuitover those very funds.

Based orthe evidence and testimony offered at trial, particuldalgk Anato’s
inconsistent and contradictorgstimony which this Court determines is lacking in credibility,
the Court finds Jack Amateas fully aware of the substancetloé Agreement antthe existence
of thereverse mortgage line of credit.

II. CONCLUSIONS OF L AW

A. Standard of Review

Federal Rule of Civil Procedure 52(a) providest with respect tbench trials, the court
“shall find the facts specially and state separately its conclusions diiéagon, and judgment
shall be erdred pursuant to Rule 58.7eb. R. Civ. P.52(g; RLI Ins. Cov. JDJ Marine, Inc.
No. 07 Civ. 5946, 2012 WL 3765026, at *1 (S.D.N.Y. Aug. 29, 20R2)le 52(a)further
provides that such findings of fact, “whether based on oral or other evidence, must ot be se
aside unless clearly erroneous, and the reviewing court must give due regardiabcbart's
opportunity to judge the witnesses' credibility.ED-R. Civ. P.52(a); RLI Ins. Co, 2012 WL
3765026, at *1.

B. Breach of Contract

As an nitial matter, the Court finds that Judge Platt’s ruling on Plaintiff’'s motion for
summary judgment on the breach of contract claim fully disposes of that GaenReiseck v.
Universal Communications diami, No. 06 Civ. 0777, 2012 WL 3642375, at *2 (S.D.N.Y.
Aug. 23, 2012) (denying motion for summary judgment where it constituted atiemghitigate

the court’s prior decision to deny summary judgmedankar v. City of New Yarklo. 07 CV
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4672, 2012 WL 2923236, at *1 (E.D.N.Y. July 18, 2012) (denying motion for reconsideration as
“impermissibl[e] attempt to relitigate issues already fully considered arided); Faiveley
Transport USA, Inc. v. Wabtec Corplo. 10 Civ. 4062, 2011 WL 1899730, at *4 (S.D.N.Y.
May 13, 2011) (rejecting summary judgmembtion as “thinly disguised attempt to relitigate
issues” already lost on motion to dismis$)C Holding Corp. v. Lukoil Pan Americaslo. 05-
CV-09372, 2009 WL 996408, at *2 (S.D.N.Y. Apr. 14, 2009) (refusing to indulge defendant’s
efforts to revive itainsuccessful summary judgment arguments in matidimine); United

States Underwriters Ins. Co. v. Falcon Constr. CoNn. 02 Civ. 4182, 2006 WL 3146422, at
*2-3 (S.D.N.Y. Oct. 30, 2006) (findinign limine motion attempt to relitigate issue already
deaded; proper vehicle to contest summary judgment decision was timely motion for
reconsideration).

Plaintiff's counsel argued at trial that the breach of contract claim had been fully
resolved. Specifically, Plaintiff’'s counsel stated that “[it's] alrgaldeen decided that the
agreement was clear, it couldn’t be changed orally, and that my client was ¢atltikage half of
the net proceeds [from the salele Premises].” Tr. 437.

Defendants, on the other hand, argued both during the trial andriprdseand postrial
briefs that the Plaintiff consented to an oral modification of the Agreemt&wijra Rose Ann
Amatoto reimburse herself the costs she expended for Anna Perrone’s care from thaspobcee
the sale of the PremiseBefs.” PreTrial Mem. at 6-7; PostTrial Memorandum of Defendant
Rose Ann Amato (“Rose AnAmatoPostTrial Mem?) [DE 20] at 16-19; Tr. 21 Specifically,
in their pre- and podtial briefs, Defendants argue: (i) that a verbal agreement is enforceable

even when there is a written agreement between the parties containing a naeigervehen the
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subject matter of the verbal agreement does not contradict or modify the termsvoittén
agreement; (ii) the alleged verbal agreement between Rose Ann and Plaintiffzang Rose
Ann to deduct any amount she expended for the care of Anna Perrone does not contradict or
modify the terms of the written Agreement; (iii) Plaintiff conceded that the Agrdemasn
modified by the parties’ agreement to reimburse Rose Ann; anthéterms of the Agreement
do not prohibit oral modification, and the oral modification must be enforced. DefdltiBle-
Mem. at 67; Rose Ann Amato Podtrial Mem.at 1617.
Defendants further argubkat Judge Platt’'s Order granting summary judgment to Plaintiff
on the breach of contract claim “did not consider or address whether any dansggdram
that breach should be offset by the amounts expended by Defendants for thel cearsstance
of Anna Perrone.” Defs.” Prérial Mem. at 2seeRose Ann Amato Posirial Mem.at 3. In
her Post-Trial brief, Rose Arslaimsthat “the oral agreement/modification was only discussed
by [Judge] Platt in the context of whether the Agreement was ambiguous andriinetieems
of the oral agreement should be used to assist in the meaning of the Agreement.” Rose Ann
Amato Posftfrial Mem.at 3 n. 1. Similarly, at trial, Defendants’ counsel argued that Judge
Platt’s ruling did not reach the issue of damages, and that damages should be retheed by
amount to which Plaintiff purportedly agreed would be reimbursed to Defendants. *fr. 21.
The Court has reviewed Judge Platt’s decision on Plasntiiotion forpartial summary
judgment and finds that it fully resolved Plaintiff's breach of contract cl&errone v. Amato

No. 09-CV-316 (E.D.N.Y. Jan. 12, 201DE 111]. The reason, in part, is because, contrary to

% Alternatively, Defendants’ counsel argued at trial for the firsetthat Rose Ann
should be reimbursed for the care she personally provided her mother after theastlakeved
the Court to add the affirmative defense of compensation for personal services. Tr. 434-435.
The Court denied Defendants’ application, faglihat this claim constituted an affirmative
defense which was not timely asserted under Fed. R. Civ. P. 15e&6r. 438-439.
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Defendants’ contention, the very same arguments advanced in Defendants’ pre--amal post
briefs were asserted in Defendant Rose Ann Amatpfmosition to Plaintiff's motion for
summary judgmentSeeDef. Rose Ann Amato’s Oppto Pl.’s Mot. forPartial Summary
Judgment [DE 103], at 8-12. Specifically, Rose Ann ardgherk that: (ip verbal agreement is
enforceable even when there is a written agreement between the parties contaengera m
clause, when the subject matter of the verbal agreement does not contradict otimedeifyns
of the written agreemenrt; (ii) the alleged verbal agreement between Rose Ann and Plaintiff
authorizing Rose Ann to deduct any amount she expended for the care of Anna Perrone does not
contradict or modify the terms of the written Agreement; (iii) Plaintiff concededydraiine
factual issues existed regarding whether the Agreement was modifieel pgrtbs’ agreement
to reimburse Rose Ann; and (iv) the terms of the Agreement do not prohibit oral mamtificat
and evidence of such oral modification requires that summary judgment be denetdl011.
Judge Platt's decision clearly addressed theganaents, which are identical to those

advanced in Defendants’ pre- andsgwial briefs, and is worth quoting here:

The Court finds the Agreement is unambiguous. When reading the

terms of contract, a reasonable reader could not find that the

parties’ assnt to this written agreement intended anything but

what is written clearly: Rose Ann Amato would gain title to the

Home and Anna Perrone would retain a life interest; at Anna

Perrone’s death or the sale of the Home, Rose Ann Amato would

give Plaintiff a me-half interest in the Home or pay Plaintiff the

monetary equivalent after the sale. The Court cannot imagine a

more unambiguous agreement. No reasonablefifatgr could

find that the Agreement means anything other than that.

Rose Ann Amato contendie parties agreed to oral modifications

wherein Plaintiff agreed th[at] Rose Ann Amato would reimburse
[herself] for Anna Perrone’s care; this reimbursement would be

Z The Court points out that after making this argument, Defendants’ counsel then
asserted that there was no mergersgan the written AgreemenRose Ann Amato Posfrial

Mem. at 17.
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funded from the proceeds of the Home’s sale, prior to remitting to
Plaintiff his share. See, e.gDefs.” Mem. L. Opp’'n Pl.’s Mot.
Summ. J. 82. Because the Court finds, as a matter of law, that
the Agreement is unambiguous, “resort to extrinsic evidence is
inadmissible to vary the writing. Nachem 918 N.Y.S.2d at 490.
The Court cannot vite terms into the ContractSee Brands587
N.Y.S.2d at 700.

In sum, the Court finds, therefore, a valid contract was executed by
the parties and remained in force at the time of the Home’s sale.

Id. at 12. Judge Platt, therefore, clearly considerei@im@ants’ argument that Plaintiff's
damages should be offset due to the alleged oral modification, but rejected thatndrddme
Judge Platt concluded that Plaintiff was entitled to judgment as a matter of lawai&nd th
therefore Plaintiff should be awarded one-half of the net proceeds, plus intetiestsale of the
home. Id. at 13%

Judge Platt clearly considered the same arguments Defendants advanced hereeduring th
trial and in their preand postrial briefsand found that Plaintiff is eitiied to the full value of
onehalf of the net proceeds of the Premig#ss interest, without any &féts for Defendants’
alleged expendituredJnder the “lawof-the-case doctrine, a court has discretion texanine
an issue in ertain circumstances.Public Employees Retirement Association of New Mexico v.
PriceWaterhouse Coopers LLRo. 07-3756-cv, 2009 WL 27704, at * 3 (2d Cir. Jan. 6, 2009).

However “[c]ourts are understandably reluctaatreopen a ruling are made, specially when

2 Judge Platt also noted thadditionalfunds that might be owed to Plaintiff were not
part of the Court’s order, and that all other funds potentially owed to Plaintiffbeysioverat
trial. 1d. The only outstanding funds contemplated by Judge Platt were theadftitional
funds potentially owed to Plaintiff, not offsets of the amount owed to Plaintiff under the
Agreement.ld. Although not specifically referred to in Judge PsaOrder as such, these
additional funds are likely Plaintiff's claim to the monies withdrawn from ¢évense mortgage
line of credit. Although Plaintiff appears to argue that these funds are owed to hinhignde
breach of contract cause of actiee¢SAC {1 78, 81), the Court finds that any claim to these
funds is more appropriately addressed as part of Plaintiff's damageaudulient conveyance,
fraud, and conspiracy.
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one judge or court is asked to consider the ruling of a different judgev: Mukasey529 F.3d
478, 490 (2d Cir. 2008)A court’s decision whether to apply lav¥-thecase is “informed
principally by the concern that disregard of an earlier ruling not be allowedjtaljpe the party
seeking the benefit of the doctrinePrisco v. A & D Carting Corp.168 F. 3d 593, 607 (2d Cir.
1999) (internal quotation marks omitted).
With regard to lawof-the-case doctrine, the Second Circuit hased that

[tlhe law of the case doctrine . . . while not binding, counsels a court

against revisiting its prior rulings in subsequent stages of the same

case absent cogent and compelling reasons such as an intervening

change of controlling lavthe availability of new evidence, or the

need to correct a clear error or prevent manifest injustice.
ATSI Communications, Inc. v. The Shaar Fund,, 1547 F.3d 109, 112 n. 3 (2d Cir. 2008)
(citing Ali v. Mukasey529 F.3d at 490) | find that thelaw-of-the-case doctrine applies in the
current circumstanceefendants have not provided aargument or rationale here that there
has been some “intervening development of law or fact that renders reliance @ity
earlier ruling inadvisablé Calabrese v. CSC Holdings, ln&No. 02CV-5171, 2009 WL
425879, at * 6 (E.D.N.Y. Feb. 19, 2009). The law of the case will be disregarded “only when the
court has a ‘clear conviction of error’ with respect to a point of law on which its previous
decision was predicatedFogel v. Chestnut668 F. 2d 100, 109 (2d Cir. 1991) (quotidanok
v. Glidden 327 F. 2d 944, 953 (2d Cir. 1964)). Hddefendants present no new evidence or
facts to serve as any reasonable justification for Defendamds’ conduct or any basis

whatsoever to disturb Jud&éatts prior rulings. Consequently, this Court will not disturb Judge

Platt’s rulings. See Reise¢R012 WL 3642375, at *Sankar 2012 WL 2923236, at *1;
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Faiveley 2011 WL 1899730, at *ANIC Holding Corp, 2009 WL 996408, at *2A;)nited States
Underwriters Ins. C9.2006 WL 3146422, at *2-3.

The marties have stipulated that Plaintiff's interest in one half of the net procktids o
sale of the Premises amounteds134,766.02SF50. Therefore, Plaitiff is entitled to
$134,766.02n damages on his breachaufntract claimplus prejudgment interest, aset forth
in Sectionll(E)(1), supra.

C. Choice of Law

As noted, the Court has jurisdiction over this action pursuant to 28 U.S.C. § 1332.
Defendants argughat Florida law should apply ®laintiff's fraudulent conveyanagaims®
SeeDefs.’ PreTrial Mem. at 8 n.1; Rose Ann Amato Poltial Mem.at19, 20 n.4. However,
Defendants analyze Plaintifftionspiracy, fraud, constructive trust, dodious interference
claims undeNew York law principles, and do nasserthat Florida law should apply to these
claims. SeeDefs.’ PreTrial Mem. at6-7, 10-12 Rose Ann Amato Posirial Mem.at 16-18,
21-25. Plaintiff applies New York law tall of his claims,and does not address Defendants’
argument that Florida law should apply to his claims for fraudulent convey&eePl.’s Post-
Trial Mem.at 825.

In generalNew York choice of law principles apply in this diversity acti@ee, e.g., In
re Coudert BrosLLP, 673 F.3d 180, 186 (2d Cir. 2012) (“When a federal district court sits in

diversity, it generally applies the law of the state in which it sits, including thatssthoice of

2 |t appears that Defendants raise the choice of law issue for the feshttimeir pre-
and post-trial briefs. Accordingly, choice of law was neither addressed in Jatiiged@cision
on Plaintiff’'s motion for partial summary judgmemtefrone v. AmatoNo. 09CV-316
(E.D.N.Y. Jan. 12, 2012)) [DE 111] nor in Judge Platt’s decision on the motion to dismiss
brought by Defendant Jack Amato and former Defendant Jack’s PiZ2errarfe v. AmatoNo.
09-CV-316 (E.D.N.Y. Aug. 30, 2010)) [DE 78]. Those decisions assumed New York law

applied.
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law rules) (citingklaxon Co. v. Stentor Electric Manufacturing C813 U.S. 487, 496-97, 61
S.Ct. 1020, 85 L.Ed. 1477 (19413ke alsdpulen Ventures, Inc. v. Axcessa, |.IND. 12CV-
01776, 2013 WL 829230, at *1 (E.D.N.Y. Jan. 22, 2013) (“A federal court sitting in diversity
must look to the choice of law rules of the forum state in order to determine the appropriat
choice of law, here, New York.”) (citingm. Fuel Corp. v. Utah Energy Dev. Cbl F.3d 130,
134 (2d Cir. 1997)).

“Under New York choice of law rules, where both pmtagree as to the applicable law,
that agreement is sufficient to establish choice of lashbaugh v. Windsor Capital Grp., Inc.
10 CIV. 4647, 2012 WL 2319240, at *3 n.2 (E.D.N.Y. June 19, 2012)) (dfénuy Ins. Co. v.

Am. HomeAssur. Cq.639 F.3d 557, 566 (2d Cir. 2011xcelsior Capital LLC v. AllerNo. 11

Civ. 7373, 2012 WL 4471262, at *9 (S.D.N.Y. Sept. 25, 2012). Even where there is no formal
agreement establishing choice of law, where “[t]he parties’ briefs assum& dtevaw

controls, implied consent ... is sufficient to establish choice of TawKrumme v. WestPoint
Stevens In¢238 F.3d 133, 137 (2d Cir. 2000) (quotinghranBerkeley Civil & Environmental
Engineers v. TippettdbbettMcCarthy-Stratton888 F.2d 239, 242 (2d Cir. 19893ke Federal

Ins. Co. v. American Home Assur. (889 F.3d 557, 567-68 (2d Cir. 2011) (findiNgw York

law applied in diversity action brought in New York because law of forum contrathede

neither party raised choicd law issue on appeabierzield v. JPmorgan Chase Bank, N.354

Fed. App’x 488, 489 (2d Cir. 2009) (finding New York law applied in diversity action where the
parties assumed that New York law govern&ga 77 G L.P. v. Motiva Enterprises LLT72 F.
Supp. 2d 418, 427 n. 5 (E.D.N.Y. 2011) (noting that New York law applied where the parties

relied umn New York law in their briejs
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As noted, Defendants do not appear to argue that Florida law should be applied to
Plaintiff's claims forconspiracy, fraud, constructive trust, daodious interference, or that a
relevantconflict exists betweeRlorida and New York law with respect to these causes of action.
Plaintiff also applies New York law to these claini$erefore, the Couspplies New York law
to these claims SeeAshbaugh2012 WL 2319240, at *3 n.ZExcelsior Capital 2012 WL
4471262, at *9;Krumme 238 F.3d at 13Federal Ins. Co639 F.3d at 567-68Herzfeld 354
Fed. App’x at 489Spa 77772 F. Supp. 2d at 427 n. 5.

Under New York choice-ofaw rules, wherehte parties dispute which state’s law should
apply, a court mudtrst determine whether there is a substantive conflict between the lawes of th
relevant choicesGlobalNet Financial.com, Inc. v. Frank Crystal & Cd49 F.3d 377, 382 (2d
Cir. 2006) (citirg In re Allstate Ins. C9.81 N.Y.2d 219, 223, 957 N.Y.S.2d 904, 613 N.E.2d 936
(1993));Kwiecinski v. John K. Renke Il. Law Offi¢¢o. 11CV-2246, 2012 WL 4344589, at *4
(E.D.N.Y. July 30, 2012). “In the absence of a substantive difference ... a NeveMatkwill
dispense with choice of law analysis; and if New York law is among the relgwvaices, New
York courts are free to apply it.Iht'l Bus. Mach. Corp. v. Liberty Mut. Ins. C863 F.3d 137,

143 (2d Cir. 2004jciting J. Aron & Co. v. Chowr231 A.D.2d 426, 647 N.Y.S.2d 8 (N.Y. App
Div. 1996) (affirming application of New York law where there was no actualiconfith the
substantive law of Newfoundland)ronlone v. Lac d'Amiante Du Queb@87 A.D.2d 528, 528,
747 N.Y.S.2d 79 (2002aff'd 99 N.Y.2d 647, 760 N.Y.S.2d 96, 790 N.E.2d 269 (2003)
(affirming application of New York law where there was no relevantlicbiletween the

substantive laws of New York and New Jersey)).
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Defendants argue that Florida law should apply to Plaintiff's fraudulent cangey
claims. SeeDefs.” PreTrial Mem. at 8 n.1; Rose Ann Amato Pdstal Mem.at 19, 20 n.4.
Here, abit of background is helpful. Plaintiff's fraudulent conveyance claims und@Ghe
relate to liree transactions: (1) Rose AnmaAto’s transfer of 90% of her shares of capital stock
in Jack’s Pizzeria to Dehdant Jack Amato; (2) Rose Ann Amato’s deposit of the $267,032.03
net proceeds into the joint bank account in the name of Rose Ann Amalacandmato; and
(3) Rose Ann Amato’s diversions from the reverse mortgage for the benefit of Jaté Amal
Jack’s Pizzeria. Pl.’s Pe3rial Mem. at 1415. Defendants argue in a footnttat “[b]ecause
the subject conveyances occurred in Florida, the law of Florida may controk” PrefTrial
Mem. at 8 n.1. Rose Ann Amato Pdstal Mem.at 19, 20 n.4. Further, Defendants contend
that “Florida law is not as expansive as the Debtor and Creditor Law of New Yorlecances
proof of actual fraud.” DefsPreTrial Mem. at 8 n.1Rose Ann Amato Postrial Mem. at 19,
20 n.4.

Defendants do not offer any further comparison of Florida law anbB@heor even state
what specific Florida statue might apply. Rather, Defendant®€ie Corp. v. TuckeB96 F.
Supp. 845, 852 (E.D.N.Y. 1988), to support their proposition fHatitla law requires proof of
actual faud, while theDCL does not. In thatase-- a turnover proceeding the court
considered whetherjadgment debtor's transfey his wifeof a promissory note, which
represented debt owed tdhejudgment debtor, was fraudulent as to New York creditor
plaintiffs. Id. at 848-849.There, the judgment had already been entered in plaintiffs’ favor in
the amount of $1.3 millionld. at 848. The court considered a choiceaof Argument with

respect to New York’®CL §273(a) and Florida’s Civil Practice and Procediaw
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856.29(6)(a). Both of these statutes apply only in the context where a final judgmaést for t
plaintiff has alreadypeen enteredndthe defendant fails tasisfy the judgment. Tdse are not
the circumstances here, nor dédsintiff allege a cause of action und@CL § 273(a).Nor has
this Court found any relevant Florida statute requiring a plaintiff to prove “dcaueal” in a
cause of action for frautknt conveyance. Rather, under Florida’s fraudulent transfer statute:

[a] transfer made or obligation incurred by a debtor is fraudulent as

to acreditor, whether the creditor’'s claim arose before or after the

transfer was made or the obligation was inedy if the debtor

made the transfer or incurred the obligation .. [w]ith actual

intent to hinder, delay, or defraudny creditor of the debtor.
FLA. STAT. § 726.105(1) (2013) (emphasis suppliegle also Euro RSCG Direct Response, LLC
v. Green Bullie Financial Services872 F.Supp. 2d 1353, 136&.D.Fla. 2012).Here, the
statute requires not “actual fraud” baictual intent to hinder, delay, or defraud. . .” HRA.
STAT. 8§ 726.105(1) (2013).nldetermining “actual intent,” consideration ni@g/given, among
other things, to whether: (i) before the transfer was made or obligation wagd¢he debtor
had been sued or threatened with suit; or (ii) [t{jhe debtor was insolvent or becalvenins
shortly after the transfer was made or thegailon was incurred. LA. STAT. 8 726.105(Xd),
() (2013).

The relevant sections of tiECL are similar to the Florida statut&ection 276 of the

DCL provides:

Every conveyance made and every obligation incuni¢id actual

intent, as distinguishedrom intent presumed in lawp hinder,

delay, or defrauceither present or future creditors, is fraudulent as

to both present and future creditors.

N.Y. DEBT. & CRED. LAW § 276(McKinney2013)(emphasis supplied). Under §276, as under

Florida’s statut, actual intent is necessary for a finding of liabili8ee id. Therefore, there is
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no substantive difference betwe@L § 276 andFLA. STAT. 8§ 726.105(1). As such, the Court
will apply New York law to these claimsSee Int’l Bus.363 F.3d at 143fronlone 297 A.D.2d
at528.

Section 273 of th®CL provides:

Every conveyance made and every obligation incurred by a person

who is or will be thereby rendered insolvent is fraudulent as to

creditors without regard to his actual intent if the convegasc

made or the obligation is incurred without a fair consideration.
N.Y.DEBT. & CRED. LAw §273(McKinney2013). Here, actuaintentis notrequired for a
finding of liability under Section 273. To this Court’s knowledge, there is no analétynica
statute dealing specifically with insolvenchlowever, under Florid&tatute§ 726.105, whether
the debtor became insolveafter the transfer was maaeconsidered proof of actual intent.
FLA. STAT. 8§ 726.105(1)(i) (2013). Wether the transfer wasaale after the debtor was sued is
also considered evidence of intentAFSTAT. 8 726.105(2)(i). The analysis is therefore similar
under both Florida and New York law. Since the Court finds that no relevant conflist exist
between the laws of New Yorkd Florida, New York law goverrihese claims See Int’l Bus.
363 F.3d at 143fronlone 297 A.D.2dat 528.

Further, the Court notes that, even if BfeL and Florida law were found to be in
conflict, New York law would still apply. Undétew York’s“interest analysi$ the Court
applies the law of thpirisdiction with the greatest interest in the litigation, examining
“significant contacts” such as the parties’ domiciles and the locus of theGiotalNet 449
F.3d at 384Prime Mover Capital Partners, L.P. v. Elixir Gaming Technologies, [f&3 F.

Supp. 2d 651, 673 (S.D.N.Y. 2011Based on the facts here, New York has the most significant

contacts with Plaintiffs’ claims. PHiff is a resident of New York, and Defendgrakhough
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current residents of Floridajere alsd\New Yorkresidents during some of the events underlying
this litigation. The reverse mortgage line of credit was opened in New York, anduhdse
were depsited in a New York bank account for the majority of the life of the line of credit
(April 2006 to March 2008). Further, the Premises was located in New York and the closing
occurred in New York. The Court also notes thatQkt may be given extratetarial
application, even where transfers occurred outside of New York Sat&clair Advisor Ltd.
as Trustee to Daewoo Int'l (America) Corp. Creditor Trust v. Daewoo Engineering and
Construction Co., Ltd.375 F. Supp. 2d 257, 268 n. 4 (S.D.N.Y. 2005) (“Defendant’s additional
contention that New York Fraudulent Conveyance Statute ought not to be given etdraterri
application is unfounded.{riting Advanced Porftolio Techs., Iné&Np. 94 Civ. 5620, 1996 WL
51190, at *5-7 (applyin@CL to conveyances that occurred in Englaniglgin Sweeper Co. v.
Melson, Inc.884 F.Supp. 641, 6450 (N.D.N.Y.1995) (applyinddCL to conveyances that
occurred in Canada)).

Finally, the Court notes that even where a complaint does not specify fadisenhlie
a cout to make a choice of law determination with any certainty, the Court prpdy e law of
the forum. SeeBravado Int'l Grp. Merch. Servs., Inc. v. Ninna, Ii855 F. Supp. 2d 173t
193, n.14 (E.D.N.Y. 2009Wwhere allegations in the complaint wexa specific enough to
enable choice of law determination with any certainty, the court assumed/tbENgw York
applied because plaintiffs chose to bring their action in New Y&rikne Mover Capital
Partners, L.P. v. Elixir Gaming Technologies, Int93 F. Supp. 2d 651, 673 (S.D.N.Y. 2011)
(where the facts alleged in the complaint were “not adequate to determine ywtbgrae of

certainty” which state had the strongest interest in plaintiffs’ tort claims, tireagplied “the
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law of the forum spefically chosen by the plaintifis-that is, New York.”) (citingConceria
Vignola SRL v. AXA Holdings, LL.Glo. 09 Civ. 6684, 2012 WL 3377476, at *3 (S.D.N.Y.
Aug. 3, 2010)applying forum law where plaintiff’'s allegations did not clearly establish th
“center of gravity” of the parties’ contractgravadq 655 F. Supp. 2d at 193 n.14.)).
Based on the foregoing, the Court applies New York law to all of Plaintiffisireng
claims.
D. Analysis ofPlaintiff's Remaining Claims
1. Fraudulent Conveyance undddCL Section276
As noted, Plaintiff’'s fraudulent conveyance claims undeDiG& relate to three types of
transactions:1) Rose AnnAmato’s deposit of the $267,032.03 net proceeds into the joint bank
accounbf Rose AnrandJack Amato; Z) Rose Ann Amato’s diversions from the reverse
mortgage line of creditind (3) Rose AnAmato’s transfer of 90% of her shares of capital stock
in Jack’s Pizzeria to Defendant Jack Ama®AC 1 82111. PI.’s Postrial Mem. at 1415.
As noted, Section 276 of thedD provides:
Every conveyance made and every obligation incurred with actual
intent, as distinguished from intent presumed in law, to hinder,
delay, or defraud either present or future creditors, is fraudulent as
to both present and future creditors.
N.Y.DEBT. & CRED. LAw §276(McKinney2013). As an initial matter, to have standing under
§ 276, the Plaintiff must be a present or future creditor of the transféeeer Eberhard v. Margu
530 F.3d 122, 129 (2d Cir. 2008) (“It is well settled that in ptdeset aside a fraudulent
conveyance, one must be a creditor of the transferor; those who are not injured msthe tra

lack standing to challenge i};"seeN.Y. DEBT. & CRED. LAwW § 270(McKinney2013)(defining

creditor as “a person having any clawhether matured or unmatured, liquidated or
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unliquidated, absolute, fixed or contingentJudge Platpreviouslydetermined that Plaintiff
had standing to sue as a creditor for the alleged fraudulent conveyances atressue he
Specifically,in Judge Pld's Order onthe motion to dismiss brought Defendant Jack Amato
and former Defendant Jack’s Pizzedadge Platt found that

a creditor is defined as “a person having any claim, whether
matured or unmatured, liquidated or unliquidated, absolute, fixed
or contingent.” N.Y. Debt. & Cred. Law 8§ 270. Moreover,
“[ulnder New York’s broad definition of ‘creditor,” one who has a
right to maintain a tort action but has not recovered judgment at the
time of the transfer is a creditor, and it is now acceptedttiea
relationship of debtor and creditor [in tort cases] arises the moment
the cause of action accruedrenis 452 F. Supp. 2d at 428
(citations and internal quotation marks omitted). When Plaintiff
signed the contract with Rose Ann Amatand upon theransfer

of the Home's title to her-he received rights in that Home and the
proceeds therefrom. This gave him “creditor” status. Further,
Plaintiff has alleged that his share of the proceeds was diminished
as a result of Rose Ann’'s transfers. Moreovbe reverse
mortgage on the Home, if abused, stripped the Home of equity.
Thus, any alleged misappropriation of those funds would damage
Plaintiff's vested interest in the Home.

Perrone v. AmatoNo. 09-CV-316 (E.D.N.Y. Aug. 30, 2010DE 78] at 25.

Further, to successfully allege a claim under 8§ Pr&intiff neednot prove lack of
consideration; howevePRlaintiff must proveactualintent tohinder, delay or defraudSee In re
Sharp Intern. Corp.403 F.3d 43, 56 (2d Cir. 2005)Vhere actual itent to hinder, delay or
defraudcreditors is proventhe conveyance will be set aside regardless of the adequacy of
consideration given.In re Sharp Intern403 F.3d at 56 (citingnited States v. McComf30
F.3d 310, 328 (2d Cir. 1994)). Further, only an actual intent to hinder and delay need be
established, not an actual intent to defraundce Allou Distributors, Inc.446 B.R. 32, 61
(Bankr.E.D.N.Y. 2011)Lippe v. Bairnco Corp.249 F. Supp. 2d 357, 374, (S.D.N.Y. 2003),
affirmedLippe v. Bairnco Corp.99 Fed. App’x 274 (2d Cir. 2004\tlanta Shipping Corp., Inc.
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v. Chem. Bank818 F.2d 240, 252 (2d Cir. 1987) (“Though DCL § 276 is triggered by an actual
intent to hinder, delay, or defraud, all three [of those] means of damaging cradioeitin a
general category that the statute categorizes as ‘fraudulent.t§)n@h citations omitted)

“The burden of proving ‘actual intent’ is on the party seeking to set aside the
conveyance.”In re Sharp Intern.403 F.3d at 56 (citinlylcCombs 30 F.3dat 38), seeKreisler
Borg Florman General Const. Co., Inc. v. Tower 56, L& A.D.3d 694, 872 N.Y.S.2d 469 (2d
Dep’t 2009) (“The burden of proof to establish actual fraud under Debtor and Creditor Law
8 276 is upon the creditor who seeks to have the conveyance set aside. . . .”) (citatiods omitte
However, due to the difficulty of proving actual intent to hinder, delay, or defaapidjntiff
may rely oncircumstantial evidence 6badges of fraud” to support his case,, “circumstances
socommonly associated with fraudulent transfers that their presenceaigwés an inference of
intent.” In re Sharp Intern403 F.3d at 56seeCadle Co. v. Newhousé4 Fed App’x 152, 153
(2d Cir. 2003)Friedman v. WahrsageB48 F. Supp. 2d 278, 293-94 (E.D.N.Y. 20¥jron v.
Mattikow, 225 F.R.D. 407, 413 (E.D.N.Y. 2004)The petitioner is not required to establish
actual intentto hinder, delay, or defraud ... present or future creditors’ by direct evidenady whi
is rarely available. . .Insteal, the Court may infer fraud from the circumstances surrounding the
transactio, commonly referred to as theedges of fraud.) (quotingHassett vGoetzmannl0
F. Supp. 2d 181, 188 (N.D.N.Y. 1996)Jhese may includenter alia: (1) a close relatiortsp
between the parties to the alleged fraudulent transa¢f#pa;questionable transfer not in the
usual course of busineg8) inadequacyf consideration for the alleged fraudulent transfer; and
(4) retention of control of the property by tlnansfeor after the conveyancén re Sharp Intern

403 F.3d at 56 (citingvall St. Assocs. v. BrodskKs7 A.D.2d 526, 529, 684 N.Y.S.2d 244, 247
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(1st Dep'’t 1999))see Cadle Co.74 Fed App’x at 153 (citinBTC Mortgage Trust 1995-S/N1 v.
Sophey 171 F. Supp. 2d 192, 201 (S.D.N.Y. 20 jedman 848 F. Supp. 2d at 294 (citing
Eclaire Advisor Ltd. as Trustee to Daewoo Int'l (Am.) Corp. Cred8d5 F.Supp.2d 257, 268-
69 (S.D.N.Y. 2005)).

Further, @ Judge Platitated in his Order denying Defendant Jacka#o’s motion to
dismiss Plaintiff's fraudulent conveyance claims, “transfers among fangbers raise special
concerns, and receive different scrutin2&rrone v. AmatoNo. 09CV-316 (E.D.N.Y. Aug. 30,
2010) DE 78] at 24 (citingn re Jacobs394 B.R. 646, 661 (Bankr. E.D.N.Y. 2008))he
suspicious timing of transactignacluding whether they occured after the debt had been
incurred or a legal action against the debtor had been threatesmedlso be considered as a
“badge of fraud” giving riséo an inference of intentSee Friedman848 F. Supp. 2d at 294
(citing Eclaire Advisor, 375 F. Supp. 2d at 268-6@)ccord Aaron 225 F.R.D. at 413 (noting
“badges of fraud” circumstances include “suspicious timing of the trarmféransfers that are
unusual or hasty”) With these principles imind, the Court considers Plaintiff’'s claims for
fraudulent conveyance undeCL § 276.

a. Proceeds from the Sale of the Premises
Plaintiff argueghat, in general,

the transfers by Rose Ann Amato to Jack Ama&re made at a
time when Rose Ann Amato knew she was indebted to Plaintiff
under the Agreement, were made without fair consideration to a
close family member to wit, her husband, were not made in the
usual course of business, resulted in control over rtesferred
assets by Jack Amato and thus bear cldbsidges of fraud.”

Pl.’s PostTrial Mem. at 16.With specific respect to the proceeds from the sale of the Premises,

Plaintiff states the following:
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On June 23, 2008, Rose Ann Amato receivedlpaeher name

the $267,032.03n net proceeds from the sale of the Premises. She

placed those net proceeds in joint accounts in the name of Rose

Ann Amato or Jack Amato. There was no consideration for these

transfers.
Id. at 14. Plaintiffargues that, because the proceeds of the sale of the Premises were deposited in
Defendants’ joint bank account, this constituted a conveyance from Defendant Rose &ton Am
to Defendant Jack Amatdd. at 14.

Defendants acknowledge that the proceeds from the sale of the Premises weteddeposi
into Defendants’ joint bank account. Tr. 254owever, Defendantaaintainthat thebank
account where the funds were deposited was held under Florida law as terthaterityrety
and that Rose Ann “thereby had and hamterest in the entirety of the money allegedly
conveyed, and there is therefore no conveyance within the meaning of the staaite’”

PreTrial Mem. at 89 (citing Kozyra v. Goldstein146 Misc.2d 25, 27 550 N.Y.S.2d 229, 230-31
(N.Y. Sup. Suffolk Co. 1989) (noting that unlike other forms of ownership, tenants by the
entirety do not hold partial interest: each owns the whole subject to the pagali@frhis or her
spouse)).

Defendants’ assertion that thevas no conveyandgecause the account was held as a
tenancy by the entirety is misplacetl nder Floriddaw, a creditor of a single spouse may not
execute a judgment on@nt bankaccountheld as tenants by the entiretyBenninghoff v.

Potter, No. 3:10ev-1113, 2011 WL 3348079, at *M(D. Fla. Aug. 3, 2011{citing In re
CanovasNo. 05-44854, 2009 WL 2386062, at ‘Bahkr.S.D.Fla. July 31, 2009))In re

Sinnreich,391 F.3d 1295, 1297 (11th Cir. 2004) (discussing the Supreme Court of Florida's

determination that “[w]hen property is held as a tenancy by the entiretiesherdyeditors of
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both the husband and wife, jointly, may attach the tenancy by the entiretiesyribyert
property is not divisible on behalf of one spouse alone, and therefore it cannot be reached to
satisfy theobligation of only one spouse.”) (quotiBgal Bank SSB v. Almand & Assat80
So0.2d 45, 53 (Fla.200)in re Sherwin388 B.R. 411, 415 (Bankr. S.D. Fla. 200&)nder
Florida law, a creditor cannot reach property held as tenants by the entoetesfy the
individual debt of one spouse.”furthermoreNew York Courts recognize fraudulent
conveyances involving the transfer of property or assets to tenants by tat/ertSH
Nordbank AG New York Branch v. Stre¢d. 11 Civ. 9405, 2012 WL 2921875, at *2 (S.D.N.Y.
July 18, 2012) (discussing fraudulent conveyance claim where defendant allegesfigrted
funds from a bank account held with his wife as joint tenants to an account with his wiéshel
tenants by the entiretylNeshewat v. Saler865 F. Supp. 2d 508, 520-21 (S.D.N.Y. 2005)
(noting that “where a debtor purchases or owns real property and later cdeisedatconveyed
to himself and his wife as a tenancy by the entirety, the transfer may ba&lediyaa creditor if
it was made vthout consideration”)Clarkson Co. Ltd. v. ShaheesB3 F. Supp. 905, 924
(D.C.N.Y. 1982) (where husband transferred real property to wife as tenants hiirty,e
court found that husband fraudulently conveyed the property to his wife for ndeatisn to
evade his creditors; however, this fraudulent conveyance permitted a saléasihead's
interestin the property.

Plaintiff has already been found to be a creditor of Rose Aherefore, asuming the

joint account waseld by Defendants as a tenancy by the entirety as they @Rk&intiff as a

* The Court notes that, under Florida law, there is a presumption that joint accounts held
by spouses are held as tenants by the enti&dg.Benninghoff v. PottemNo. 3:10ev-1113,
2011 WL 3348079, at *1 (M.D. Fla. Aug. 3, 2011). This “presumption arises for bank accounts
titled in thename of both spouses ‘if the signature card of the account does not expressly

disclaim the tenancy by the entireties form of ownership and so long as dmtaiscestablished
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creditor ofRose Ann Amato under the Agreement would be unable to execute judgment on the
money in that accountSee Benninghoof2011 WL 3348079, at *1Sherwin, 388 B.R. 411,

415. Therefore, Ree Ann’s deposit of those funds into the joint account with her husband
constituteda conveyanceSee Benninghoof2011 WL 3348079, at *1Sherwin,388 B.R. 411,
415;see alsdHSH Nordbank AG2012 WL 2921875, at *2eshewat365 F. Supp. 2d at 520-
21;Clarkson 533 F. Suppat 924.

The question remains, however, whether the conveyance was made with aatuéd inte
hinder, delay, or defraudlaintiff. Under the “badges of fraud” test, the Court finds that Rose
Ann Amato deposited the funds from thede of the Premises into the joint account \With
husband in order to “hinder, delay, or defraud” Plaintiff. The transaction at issue habexr num
of the badges of fraud outlined in the relevant precedents. The parties to the fadledalent
transa&tion have a close relationship: they are husband and wife. Jack Amato provided no
consideration for the alleged fraudulent transfer. Further, Rose Ann retairtea of the
property after depositing it in the joint account. Although the deposit of funds into enpnirtl
account could be viewed agype of transaction made in the regular course of busthess,
evidence showthatboth Jack and Rose Almatoknew that under the AgreemeRlaintiff
was entitled to half of the moniasissue To cite just one telling example hen Plaintiff asked
Rose Ann about his share of the proceeds from the sale of the Premises tklepgone
conversation in the Fall of 2008, Rose Ann did not assert at that time that Plaiatifotnawed

any of the fmdsbased on Defendantseed to beeimbursed foAnna Perrone’s care. Rather,

by husband and wife in accordance with the unities of possession, intdegstnt time with

right of survivorship.” 1d. (quotingBeal Bank 780 So. 2d at 58.). Although Defendants have
not entered into evidence the signature card of the account or attested to tbstédtitshing the
opening of the account, the Court id aware of any evidence entered in this case which would

refute Defendants’ own assertions that the account was a tenancy by the.entirety
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Rose Ann toldhe Plaintiff that she had to speak to her accountant regarding certain tax issues.
SeeSF53.

Significantly,Rose Ann had other accounts at her disposal in which to deposit the
proceedsn June of 2008. Defendants’ Exhibit B shatwat theHSBC Account 4874n Anna
Perronés namewas open until at least October 20@eeDefs.’ Ex. B(compositeHSBC Bank
Records)includinga checkirom HSBCAccount 4874f Anna Perroneyritten to castand
signed by Rose Ann on October 31, 2008). As an attam&act of Anna Perrone, Plaintiff
would have had access to any funds depositedhis account.Further and more importantly,
Defendants’ Exhibit B shows that Rose AnRISBC Account 8600 witHPlaintiff Joseph
Perronewvas operin June 2008, when Rose Ann deposited the proceeds of the sale of the
Premisesn the jointHSBC Account 3494 maintained by her and her husband Jack AfBe¢o.
Defs.’ Ex. B. The cover lger to Defendants’ Exhibit B indicates that this joint account was
open in August 2008ld. The recordsilsoill ustrate that Rose Arapparentlyclosed this
account on August 12, 2008, and transferred the remaining monies into another of her HSBC
accouns HSBC Accouni8162). Defs.” Ex. B.ISBCAccount 8162 document dated August 8,
2012). Significantly, Rose Ann could have deposited the funds from the sale of the Premises
into the joint account with her brothed]owing Plaintiff to easilyobtain hisshare of the
proceeds. Instead, Rose Ann deposited the funds into her own account with her husband, and
closed her joint account with Plaintiff less than mwonthslater. All of this evidence
contributes to the Court’s finding that Rose Ann intended to “hinder, delay, or defraudiff®la

Even if Rose Ann did not intend to defraud her brother of the proceeds of the sale of the
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Premisesvhen she made the deposit, the foregoing circumstaatasminimumevidencean
intent to hinder or delay Plainté ability to obtain those funds.
Based on the evidence presentettiak and the relevant case law, the Court finds that
Rose Ann'’s deposit of the funds from the sale of the Premises into the joint bank account with
her husband constitutes a fraudulemveyance.SeeSharp Intern 403 F.3d at 568Cadle Co,
74 Fed App’x at 153riedman 848 F. Supp. 2d at 294.
b. Funds from the Reverse Mortgage Line of Credit
The Court finds that Plaintiff has met his burden to prove a fraudulent transfer with

respetto some (but not all) of the funds from the reverse mortgage line of credit. As noted,
Judge Platallowed Plaintiff's fraudulent conveyance claims to survive Defendants’ motion to
dismiss, indicating that Plaintiff has creditor status with respectytdumds fraudulently
conveyed from theaverse mortgage on the Premises:

When Plaintiff signed the contract with Rose Ann Amatnd

upon the transfer of the Home’s title to kere received rights in

that Home and the proceeds therefrom. Mareover,the reverse

mortgage on the Home, if abused, stripped the Home of equity.

Thus, any alleged misappropriation of those funds would damage

Plaintiff's vested interest in the Home.
SeePerrone v. AmatoNo. 09-CV-316 (E.D.N.Y. Aug. 30, 2010pE 78] at 25 Plaintiff alleges
that Rose Ann used funds from the reverse mortgage line of credit (@)dey own creditors,
(2) the expenses of Jack’s Pizzeaad(3) the personal expenses of her husband, “including his
personal betting with youbet.com, his credit card bills, mortgage payments orearhBort St.
Lucie, Florida, and homeowners’ association dues for said home.”JSAC. Plaintiff alleges

that these conveyances were made withriteat to hinder, delay or defraud Plaintiff of his

equity in the Premises. SA§102.
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Plaintiff does nobffer any specifidamagegalculationunder this claim, either in the
SAC or n his pre- or postral briefs. For example, Plaintiff doestspecify whether he seeks
damages withespect tchis share of the $20,000 and $6,@0egedly diverted from the reverse
mortgage line of credit. Rather, Plaintiff discusses Defendants’ “frantdudéansfers” only in
general termsSee, e.gPl.’'s Post-Trial Mem. at 14 (“The diversions from the reverse mortgage
for the benefit of Jack Amato and the Pizzeria were made without consideration and made
without the knowledge of Joseph Perrone.”). The Court notes that, as a generaludiderfita
conveyance claims must be pled with specifictbee, e.g., In re Sharp Intern. Cqorp03 F.3d
43, 55-56 (2d Cir. 2005);iberty Mut. Ins. Co. v. Hirzon Bus Co., In2011 WL 1131098, at *3
(E.D.N.Y. Feb. 22, 2011) (noting thBCL claim must be pled with specificity, including
particulars as to the property that was allegediyveyed, the timing and frequency of those
allegedly fraudulent transactions, or the consideration paid) (collecting.cAsesrdingly, the
Court will consider only those transfers which were conveyed to Defendantshakecseditors
or toJack’s Hzzeria.

The parties have stipulated that funds used for Defendants’ personal purposeseor for t
benefit of Jack’s Pizzeria from the accounts where the reverse mortgages nvene deposited
totaled $47,401.44SeeSF 63, 69. Based on the testimgmesentedt trial, the Court finds the
requisitefraudulent intent for the transfer of these funds to Defendants’ creditors ansl Jack’
Pizzeriahas been establishe&ee Federal Nat. Morg. Ass’n v. Olympia Morg. CoNam. 02
CIV. 9807, 2006 WL 2802092, at *8-10 (E.D.N.Y. Sept. 28, 2006) (finding fraudulent transfers
where closelsheld corporation transferred funds to creditors of corporation’s owner, including

mortgage lenders, credit card companies, insurance companies, and others, foném ph

63



debts);In re Flutie New York Corp310 B.R. 31, 53-57 (Bankr. S.D.N.Y. 2004) (finding
fraudulent conveyanagenderDCL where company paid personal credit card bills, utilities, car
payments, and other personal expenses of company’s printipad)Brosnahan324 B.R. 199
(Bankr. W.D.N.Y. 2005) (findingplaintiff stated valid causes of action under Bi€L related to
debtor’s conveyance of mortgage line of credit funds to debtor’s childrer®;Montclair

Homes 200 B.R. 84, 97 (Bankr. E.D.N.Y. 1996) (finding fraudulent conveyance @276
where defendant transferred assets to other corporate entities contydiied dnd/or to banking
institutions to whom he owed moneggcord In re Parikh456 B.R. 4, 34 (Bankr. E.D.N.Y.

2011) (finding fraudulent conveyance under bankruptcy statute where defendant depleted home
equity in the amount of $45,000 and transferred this money to his wife’'s account, whees transf
was made with fraudulent intent and where debtor owed plaintiff a significant anfount

money). Specifically, and based on tlosgcumstantial evidence submitted at trial, the Court

finds that Defendants knew that Plaintiff was entitleBA® of the proceeds of the sale of the
Premises, and intentionally divested the Premises of equity to pay their own pexpamses

and the expenses of Jack’s Pizzéfia hese fraudulent transfesgre intendedo “hinder,

delay, or defraud” Plaintiff of his vested interest in the proceeds of the sakeRykmises

% The fact thaRose Ann holds a 10% interest in Jack’s Pizzeria will not defeat
Defendants’ fraudulent conveyandaim, since Jack’s Pizzeria is a legally distinct entige,
e.g., Amusement Industry Inc. v. Midland Avenue Associates82DG-. Supp. 2d 510, 520
(S.D.N.Y. 2011) (finding fraudulent transfer from one corporation to another, even where
corporatios were controlled by the same persootjng that‘[a]ll that is logically required by
the constructive fraudulent conveyance statutes is that the transfer benbstovdsgally
distinct entities. . . It would be odd to disallow a s&gide of the transfer where the transferor
had some beneficial interest in the transferee entity.”
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C. Transfer of Stock in Jack’s Pizzeria

TheCourt finds that Plaintiff has not met his burden with respect to his claim that Rose
Ann fraudulently conveyed her 90% interest in stock in Jack’s Pizzeria to her huSmesAC
19 8394. The Couracknowledgeshat many of the classic badges of fraud are present with
respect to this transfer. For example, the transfer occurred between a husbaifid, anithaut
consideration.Seelr. 251-252. Further, Plaintiff commenced this lawsuit éanuary 26, 2009
[DE 1], and the stock transfer occurred just a few months later, in July 200%he timing of
the transfer is particularly suspicious, as it occurred shaftidy the Plaintiff commenced this
action. See Friedman848 F. Supp. 2d at 29Eclaire Advisor, 375 F. Supp. 2d at 268-69.

However,Defendants have adequately rebutiegt presumption o&ctual intent to which
these badges of fraud may give rise. Defendants testified that Jack Amatofacithe
operator of Jack’s Pizzerand controlled the business. Tr. 361-362. As noted, Plaintiff does not
appear to contest this clairflowever, because of a prior criminal conviction in 1994,
Defendants argue thaack could not obtain a liquor license for the businesi$ 15 years after
the date of the criminal convictiorilr. 19. Therefore Defendants maintainhe shares of Jack’s
Pizzeriawere held in Rose Ann’s name until the expiration offifteen-yearperiod, which
coincidentally occurred shortly after Plaintiff commenced this lawddit

Defendants entered into evidence &peil 1, 2009 Certificate of Disposition from the
U.S. District Court for the Southern District of New York, along with a ceditiopy of the
docket entries for Jack Amato’s cadeefs.” Ex.A (Certificate of DispositionSDNY Docket
Sheeffor CR 931067). According to the docket sheet, Jack Amato was indicted on January 24,

1994 on four felony counts. Defs.” Ex. A (docket entry@nJune 8, 199Mepled guilty to
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one count of federal extortiaand racketeeringDefs.” Ex. A (Electronic Docket Emy, June 8,
1994). Amato was sentenced on November 9, 199%¢e tyearef probation. Defs.’
Ex. A (docket entry 163)

Further,Jack Amato testified that he owned and operated AgnitiNew Yorkup until
the time of his crimial conviction. Tr. 355-356. However, because of his conviction, Jack
Amatocould not obtain a liquor license, so he was forcedatasferthe stock in that restaurant
to his wife?® Tr. 293-294; 355-356Despitethe fact thaboth Amicis and Jack’s Pizzeria were
in Rose Am Amatds name, Rose Ann antack Amatdestifiedconsistentlythat Jaclkactually
controlled and operatdtiebusiness. Tr. 343-34861-362. The Court finds this aspect of their
testimony credible.

Although Defendants have presented no evidence ofldniel& statute prohibiting a
convicted felon from obtaining a liquor license for 15 years after the date cbiwictionthe
Court finds that Defendants have submitted sufficient evidence to rebut any presuohpti
fraudulent intenPlaintiff assertedinder the “badges of fraud” analysis. The Court notes that
Plaintiff does not contest or address in any way Defendants’ reasonable explanation fokthe stoc
transfer. Thereforghe Court finds thaPlaintiff did not meet his burden to protreat Rose
Ann’s transfer of 90% of the stock in Jack’s Pizzeria to her husband constitutes aefnaudul

conveyance.

% Jack Amato testified at trial that in order to obtain the liquor license he had to lie to the
New York State liquor authority by signing a separation agreememtgsthtit he and Rose Ann
Amato were no longer living together. Tr. 3358. While this testimony reflects negatively on
Jack Amato’s credibility in general, the Court must still consider whetaferidants presented
credible evidence that rebuts any praption of actual intent to “hinder, delay or defraud”

Plaintiff with respect to the transfer of stock of Jack’s Pizzeria.
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2. Fraudulent Conveyance undedCL Section273

Under Section 273 of tHeCL, Plaintiff need not prove actual intent to “hinder, delay or
defraud” Rather, Plaintiff must simply prove that the conveyamcelered the transferor
insolvent and was made without fair consideratidm.Y. DEBT. & CRED. LAW § 273(McKinney
2013);First Keystone Consultants, Inc. v. Schlesinger Elec. Contractors8Int.F. Supp. 2d
103, 117 (E.D.N.Y. 2012)5asser v.nfanti Intern., Inc. 353 F. Supp. 2d 342, 354 (E.D.N.Y.
2005) (“A claim under DCL 873does not require proof of an intent to deceive or any of the
traditional elements of fraud.”) (internal citations andtations omitted).“A person is
insolvent when the present fair stable value of his assets is less than the antouttiha
required to pay his probable liability on his existing debts as they become abedlatatared.”
N.Y.DEBT. & CRED. LAw §271(1)(McKinney2013). Therefore, in order to succeed under this
Section, Plaintiff must shovinat (1)a transfer occurre®) while Rose Ann was insolvera,
that the trangrs rendered Rose Ann insolvent, and (3) that the transfers were not made in
exchange for fair consideratiorSee Olympia2011 WL 9933496, at *8n re Boriello,329 B.R.
367, 373 (Bankr. E.D.N.Y. 2005Fjutie, 310 B.R.at53 (Bankr. S.D.N.Y. 2004).

The burden of proving insolvency and lack of fair consideration is generalheqratty
challenging the conveyanceéirst Keystone871 F. Supp. 2dt 120 (citingUnited States v.
Alfang 34 F. Supp. 2d 827, 845 (E.D.N.Y. 1998xssey 353 F. Supp. 2dt 354. However,
when a conveyance is made without fair consideratienelemat of insolvency is presumed,
and the burden of overcoming such presumption is on the transkerseKeystone871 F.
Supp. 2d at 12@lympig 2011 WL 9933496, at *&iting Alfano,34 F. Supp. 2dt 845);

Gasseyr 353 F. Supp. 2d at 354€efendants my only rebut the presumption by proving
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continued solvency after the date of the transiier(citing Flutie, 310 B.R. at 54). nithe case
of an intrafamily transfer the burden of proving the lack of fair considera@soshifts to the
transferee.Olympig 2011 WL 9933496, at *8citing United States v. McComli3) F.3d 310,
324-326 (2d Cir. 1994PLJ Mortg. Capital, Inc. v. Kontogianni$94 F. Supp. 2d 308, 332
(E.D.N.Y. 2009). The determination of whether fair consideration is received inngecfaa a
transfer is a question of facDlympia 2011 WL 9933496, at *8 (citingclaire Advisor 375 F.
Supp. 2cat 269 n. 5 Am. Tissue v. DonaldsoB51 F.Supp.2d 79, 105-06 (S.D.N.Y. 2004).
order to satisfy the statutory requirement for “fair consideration” under § Zagwayance
must satisfy an antecedent debt or constitute a present excl@igggia 2011 WL 9933496,
at *8 (citingHBE Leasing Corp. v. Frani§1 F.3d 1054, 1061 (2d Cir.1995)j.the transferee
to an intrafamily transfe cannot prove fair consideration, he must prove continued solvency
after the transactionSee, e.g., DLJ Mortg594 F. Supp. 2d at 332.

Plaintiff's fraudulent conveyance claims un@eCL 273fail because (i) some of the
transfers were made in excharigefair consideration; and (ii) Defendants’ have produced
evidence that Rose Ann was not rendered insolvent by the transfers. With redpedinols
conveyed from the reverse mortgage line of credit for the payment of Rose Am{zeosonal
debts, the debts of Jack Amato, and the business expenses of Jack’s Pizzeria, thel€ that f
Rose Ann’s payment of her own personal credit card bidsfgageand other similar expenses
were made in exchange for fair consideratian, the satisfaction dfier debts.See Olympia
2011 WL 9933496, at *&BE Leasing Corp.61 F.3dat 1061. Further, the payments for the
benefit of Jack’s Pizzeria were also supported by fair consideraggrontracting work

benefitting the business. Therefore, thesarmnts were made in exchange for fair
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consideration. However, expenses paid to satisfy the personal debts and expatseamnaio
constitute intrafamilial transfers. Moreover, Defendants have not proved that Rose Ann
received fair cosideration for thse transfers.e., that these transfers were made to satisfy an
antecedent debt or constitute a present excha®ge.Olympia2011 WL 9933496, at *§4BE
Leasing Corp. v. Frankgl F.3dat 1061. Because the Defendants have offered no evidence that
fair consideration was provided for this transfer, the presumption arises that ther treamdéred
Rose Ann insolvent.SeeFirst Keystone871 F. Supp. 2d at 12Q@lympig 2011 WL 9933496,

at *8; Alfano, 34 F. Supp. 2d at 845.

With respect to theale of the Premises, Rose Ann transferred the proceeds from the sale
of the Premises to the joint bank account with her husband. This transféutessin intra
family transfertherefore, it is Defendants’ burden to show that consideration was g@ddad
the transfer.Olympig 2011 WL 9933496, at *3icCombs 30 F.3d at 324-32®LJ Mortg,

594 F. Supp. 2d at 332. Defendants have not shown that consideration was provided for this
transfer. Because the Defendants have offered no evidence thabfeideration was provided

for this transfer, the presumption arises that the transfer rendered Rose d\weninsSeeFirst
Keystone871 F. Supp. 2d at 12Q@lympig 2011 WL 9933496, at *®Alfano,34 F. Supp. 2dt

845.

Similarly, the 90% transfesf stock in Jack’s Pizzeriay Rose Ann Amatto Jack Amato
constitutes an intrbamilial transfer. Rose Ann stated on the record that Jack did not pay her
anything for the transfer in shares of stock. Tr. 252. Defendants have not otipeonided
ary evidence thatair considerationwas paid for this transfer. Therefore, because the

Defendants have offered no evidence that fair consideration was provided taartkfer, the
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presumption arises that the transfer rendered Rose Ann insol8eeEirst Keystone871 F.
Supp. 2d at 12@lympig 2011 WL 9933496, at *qAlfano,34 F. Supp. 2dt845.

However, Rose Ann has presented evidence to rebut the presuthptemy of these
conveyances resulted in her insolvency. For example, during the trial, Defendansglc
referenced Exhibit 29, containing BaokAmerica records for various of Defendariiahk
accounts SeeEx. 29. It appears that two nimesnth riskfree CDs were opened in the name of
Rose Ann Amato alone in June 2008, with opening deposits of $122,107 and $18k6R25.
29. Thus, Defendants have presemgsbrdsof continued solvency. Plaintiff does not address
these documents in his pdstl brief, but merely states that Defendadid not put in evidence
any recordstsowing their assets or liabilitied?l.’s Post-Trial Mem. at 19. Because the Court
finds thatDefendantdiave provided support to rebut the presumption that the fraudulent
transfers did not render Rose Ann insolvent, laecausélaintiff hasoffered no evidence to
support his allegations of insolven®jaintiff's claimsof fraudulent conveyance fail undeCL
1273.

3. Conspiracy and Fraud

In order to establish fraud, Plaintiff must prove: (i) a misrepresentatioat@rial
omission of fact which was false and known to be false; (ii) made for the purposkichyg the
other party to rely on it; (iii) justifiable reliance of the other party; awdifjury. Premium
Mortg. Corp. v. Equifax, Inc583 F.3d 103, 108 (2d Cir. 2009) (quotlrgma Holding Co. v.
Smith Barney In¢88 N.Y.2d 413, 421 (N.Y. 1996 ilteras v. Aegis Funding CoriR013 WL
789612, at *2 (E.D.N.Y. Mar. 1, 2013Rlaintiff must prove these elements by clear and

convincing evidenceSee Abeles, Inc. v. Creekstone Farms Premium Beef,Nd.M6CV

70



3893, 2010 WL 446042, at *11 n. 31 (E.D.N.Y. Feb. 1, 2010) (cMegil Lynch & Co., Inc. v.
Allegheny Energy, Inc500 F.3d 171, 181 (2d Cir. 2007g¢cord Fresh Meadow Servs., LLC v.
RB 175 Corp.No. 04¢ev-4767, 2013 WL 527100, at *3 (E.D.N.Y. Feb. 2013).

Defendants argue that no misrepresentations of fact were made. Hbef&ial Mem. at
11; Rose Ann Amato Po3tHal Mem.at 22. However, based on the Court’s findings of taet,
Courtdetermines thahe primary materianisrepresentation at issue here is Rose Ann’s
representation to Plaintiff that the funds from the reverse mortgage lineddfweee being used
for the care of Anna Perrorfé. Alternatively, Rose Ann neglected to inform Plaintiff of the fact
that thefunds from the monthly increasestbé reverse mortgage line of credit were being used
to pay the personal bills and expenses of Defendants and of Jack’s Pizzeria.

According to Defendants, Plaintiff was, in any cdaly capable of examining the bank
records of the accounts and failed to exercise due diligence. Hlhurgjff cannot establish
justifiable reliance. DefsPreTrial Mem at 11; PosTrial Mem. of Rose Ann Amato at 22n
reviewingthe issue ojustifiable reliance, the Court examirfgghether the person making the
representation held or appeared to hold unique or special expertise; whetheala speci
relationship of trust or confidence existed between the parties; and wihetlsgpeaker was
aware of the use to which the information would be put and supplied it for that purpose.”

Landeskbank Baden-Wurttemberg v. Goldman, Sachs g4Z8.Fed. App’x 679, 682 (2d Cir.

2 Plaintiff alleges that Defendants misrepresented tothan“he should not worry
about Anna Perrone; that she was being well taleea of; never complained about residing in
the same house with Anna Perrone; never complained about the care of Anna Reuene;
stated that they were spending money out of pocket to pay for babysitters doa/iiesa
Perrone; never stated thatyheere diverting money from the reverse mortgage line of credit for
their benefit; never complained about a lack of funds in the name of Anna Perrone to pay for
[the] care of Anna Perrone or about the finances of Anna Perrone except on orenanoasi
about the latter part of 2005 . ...” SAC Y 122.
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2012) (citingkimmell v. SchaefeB89 N.Y.2d 257, 264, 652 N.Y.S.2d 715, 675 N.E.2d 450
(1996)). Whether a plaintiff's reance is reasonable depends on the entire context of the
transaction, including factors such as its complexity and magnitude, the’pavetsf
sophistication, and the content of any agreements between Yeori Bank v. RBS Securities,
Inc., 910F. Supp. 2d 697, 701 (S.D.N.Y. 2012New York courts are generally skeptical of
claims asserted by sophisticated businessmen engaged in major tranpabindrenjoy access
to critical information but fail to take advantage of that acteSgee Merril Lynch500 F.3d at
181.

Here,notwithstanding the fact that Plaintiff operated several restawsangtim the
Court does not find him to be “a sophisticated business man engaged in a major transaction.”
Even if Plaintiff would have reviewed bank acabstatements during the relevant time period,
Plaintiff was not fully apprised of the monthly expenses of Anna Perrone, whrehumiquely
known to Rose Ann, who managed Plaintiff's finances after her sti@lentiff mayhave
gleaned some information from the bank recerder example, a number of checks paid for
Defendants’ own personal purposes. However, given the numerous payments made to cash
(which Defendants continue to represent were used for the care of Anna Perrohe) and t
intermingling ofDefendants’ own monies into the accounts where the reverse mortgage line of
credit funds were deposited, an examination of these records may not have reeéateldms’
fraud Further, it is unclear whether Plaintiff even had the account information for tikeoBa
America account Rose Ann opened in in Florida, from which the majority of theaevers
mortgage line of credit funds were misappropriateder&fore, even if Plaintiff had exercised

due diligence, he may have still justifiably relied on Rose Ann’s own représestthat the
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funds from the reverse mortgage line of credit were being used for the cataaPArrone.
This is especially true sinddaintiff and Rose Ann had a relationship of trust and confidence
during the relevant time periedthey werebrother and sisterBice v. RobpNo. 07 Civ. 2214,
2012 WL 762168, at *7 (S.D.N.Y. Mar. 9, 2012) (noting that a family relationship may establish
a finding that a confidential or fiduciary relationship exist&lvorsen v. SheivéNo. 02CV-
6187P, 2004 WL 627939, at *6 (W.D.N.Y. Feb. 10, 2004) (family relationship relevant to (but
not determinativef) a finding that a confidential relationship exists between parties). ARwse
herself testified that she and her brother had a loving and trusting relationship. TRU3BG)
the relevant time period, Rose Ann and Plaintiff made joint decisions and conferredgaitth r
to Anna Perrone’s careld. Defendang have neverargued that a relationship of trust and
confidence did not exist between Plaintiff and Rose atrthe time of the alleged
misrepresentations/omissioffs

Finally, assuming Rose Ann informed the Plaintiff that the increases tevbse
mortgage line of credit were to be used for her mother’s care, as she hersgltk;dRose Ann
was certainly “aware of the use to which the information would be put and suppliechdtfor t
purpose.” See, e.g., Landeskbaj78 Fed. App’x at 682The evidence indicates that Rose
Ann’s misrepresentationsr omissionsveremadeto intentionally misleadhe Plaintiff, to
conceal the nature of Defendants’ wrongful acts, and to prevent any due diligence am ttie p

Plaintiff. Plaintiff justifiably relied on these misrepresentations and omissions of fact to his

% The Court also notes that, where a fraud action is based on an onttssiplajntiff
must prove an affirmative duty to disclose material information and failed to d&edlov.
Cook, No. 11 Civ. 5926, 2012 WL 4841735, at *9 (S.D.N.Y. Oct. 9, 2@BB0)1 Beach
Channel, Inc. v. ShvartzmaNo. 05CV-0207, 2010 WL 6471990, at *3 (E.D.N.Y. Sept. 30,
2010). Such a duty arises, for example, where the parties are in a fiduciary or cahfident
relationshipwith each otherBall, 2012 WL 4841735, at *®hvartzman2010 WL 6471990, at
*3. As outlined above, the Court finds that such relationship existed between Plaintiff &d Ros

Ann during the relevant time priod.
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detriment,.e., the misepresentations served to prevetdintiff from exercising due diligence,
all while Defendantsncreasingly continued to misappropri&intiff's vested interest in the
proceeds from the sale of the PremisBased on the context here, Plaintiff's rate on Rose
Ann’s misrepresentations (or omissions) was reasonable and jusSied.e.g., Landeskbank
478 Fed. App’x at 682Noori Bank 2012 WL 6703352, at *3.

To plead a cause of action for conspiracy, a plaintiff must allege the priongffpt
example, fraudand the following four element@) a corrupt agreement between two or more
parties;(ii) an overt act in furtherance of the agreemgix;the partiesintentional participation
in the furtherance of the plan or purpose; @mpddamage or injury.See Wells Fargo Bank, N.A.
v. National Gasoline, IncNo. 10CV-1762, 2013 WL 168079, at *3 (E.D.N.Y. Jan 16, 2013)
(citing Pope v. RiceNo. 04¢ev-4171, 2005 WL 613085, at *13 (S.D.N.Y. Mar. 14, 2005))
EmeraldAsset Advisors, LLC $chaffer, 895 F. Supp. 2d 418, 432 (E.D.N.Y. 2012) (citing
Kashi v. Gratsos790 F.2d 1050, 1055 (2d Cir. 1986hrysler Capital Corp. v. Century Power
Corp., 778 F. Supp. 1260, 1267 (S.D.N.Y. 1991])X] he Defendants' intentionphrticipation
in furtherance of the conspiracy may be inferred from the overt acts takeenby tmerald
Asset Advisors895 F. Supp. 2d at 432iting Andre Emmerich Gallery, Inc. v. Seghg. 96
Civ. 889, 1997 WL 672009, at *5 (S.D.N.Y. Oct. 29, 1998pa Trade Maritime Corp. v.
CoutsodontisNo. 09 Civ. 488, 2012 WL 3594288, at *8 (S.D.N.Y. Aug. 6, 2012) (cfiieft of
the Rock Found. V. Wilsp892 F. Supp. 574, 582 (E.D.N.Y. 1998)).

In their response tBlaintiff's allegations of conspiracpefendants merely maintain that
“there is no evidence of any agreement or conspiratorial miscondbdets.’ PreTrial Mem. at

11; Rose Ann Amato Po3itHal Mem.at 22. Rose Analsoclaims that proof of Jack Amato’s
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knowledge of the Agreement is insufficient without some evidence of “joint condRosé
Ann Amato Posifrial Mem. at 22.

The Court finds sufficient evidence to support Plaintiff's allegations of corydased
on fraud. The Court finds that a corrupt agreement existed between RoaadA\gk Amato,
i.e.,, Rose Ann and Jack Amato agreed to divest the Premises of equity through the imtreases
the reversenortgage line of credit and to keep the entirety of the funds from the sale of the
Premises for themselve3he Court makes this finding based on Defendants’ inconsistent
testimony regarding the Agreement and the reverse mortgegeficredit, as outlined in
Sectionll(C)(3), supra Further, the Court finds numerous overt acts in furtherance of the
conspiracy. For example, thecieases in the reverse mortgage line of credit anfidqaent
payments of Defendants’ personal expenses and the expenses of Jack’s Pizzerstitalle
overt acts in furtherance of the conspira@yhese overt acts, along with the other evidence
presated in this case, are sufficient for a finding of Defendants’ intentionatipartiion in
furtherance of the conspiracy. Plaintiff has also proved damages, as outlinetian IBEE) ,
infra.

4. Tortious Interference

Plaintiff has not made ouwat suffcient claim against Jack Amato for tortious interference
with contract. To prove a claim for tortious interference as to Jack AmatotifPmust
establish: (1) the existence of a valid contract between Plaintiff and Rose Ann; (2) Jack’s
knowledge of that contract; (3) Jack’s intentional procurement of Rose Ann’s breach of tha
contract without justification; (4) actual breach of that contract without justifrcadiod (5)

damages resulting from the brea@®ee Valley Lane Industries Co. v. Victosi&ecret Direct
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Brand Mgmt, L.L.G.455 Fed. App’x 102, 104 (2d Cir. 2012) (citibgma Holding Co. v. Smith
Barney Inc, 88 N.Y.2d 413, 424, 668 N.E.2d 1370, 646 N.Y.S.2d 76 (1986)anced Mktg.
Grp., Inc. v. Bus Payment Sys., LL3D0 F. App’x 48, 50 (2d Cir. 2008) (citikgrch v. Liberty
Media Corp, 449 F.3d 388, 401 (2d Cir. 2006)). With respect to the third elePlamtiff
must also allege that thweach would not have occurred “but for” Jack Amato’s conde&M
Production Corp. v. Fridamar887 Fed. App’x 72, 74 (2d Cir. 2010) (finding plaintiff failed to
plausibly plead that defendants’ conduct caused the injury alleglea)ma v. Skaarup Ship
Management Corp916 F.2d 820, 828 (2d Cir. 1990) (finding no tortious interference because
plaintiff did not demonstrate that “there would not have been a breach but for the aativitie
defendants”)|nternational Minerals & Resources, S.A. v. Bomar Resources Sf@d. App’x
5, 8 (2d Cir. 2001) (noting that the causation required in a terirdarference with contract
action is that “but for’ the activities of the defendant, there would have been nd lofeac
contract”y JBC Holdings NY, LLC v. Pakie931 F. Supp. 2d 514, 534-535 (S.D.N.Y. 2013)
(noting thatjn a tortious interference witcontract actiorplaintiffs must allege that third party’s
actions were the “but for” cause of their injurf)GR Meats Inc. v. SchweiNo. 10CV-3068,
2012 WL 6675123, at *2 (E.D.N.Y. Dec. 21, 201Blaintiff must also allege that the breach
would not have occurred ‘but for’ the conduct of the defendants.”) (¢tileglman v.
Wahrsager848 F. Supp. 2d 278, 297 (E.D.N.Y. 20112)

Plaintiff has proven the existence of a valid Agreement between Rosémato and
Joseph Perrone (Pl.’s Ex. 1) and Judge Platt has previously found that this AgresTagtited
a valid contract between Rose Ann and JosBehr¢ne v. AmatoNo. 09CV-316 (E.D.N.Y.

Aug. 30, 2010)DE 78]. Judge Platt also previousigldthat Rose Ann breached the
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Agreement, and that Plaifi was entitled to damagedd. Howeverpased on th&ull record,
the Court concludes thatdmtiff’s claim fails because hieas not sufficiently proven that “but
for” the activities of Jack Amato, theewould have been no breach of contract.

The Qurt has already found that Jack Amato wasre of the Agreement between
Joseph Perrone and Rose Ann. Jack’s contradictory testimony with respect toethm &gy
along with the other factual circumstances developed in the record, suggedaskhainao
likely intentionally encouraged Rose Ann to breach the Agreens8ag.e.g.,Section 11(C)B).
However, there is no evidence, circumstantial or otherwise, that, “but fae'sJctions, Rose
Ann would not have breached the Agreement. In fact, tharostantial evidence indicates that
Rose Ann is at least as much tarbk for the breach of contraag her husband. For example,
Rose Ann- not Jack- attended the closing of the sale of the Premisé&ew York. Rose Ann
-- not Jack- deposited the checks from the closing into her own bank account, when she alone
had accesto other bank accounts where Joseph Perrone could more easily access the money.
Although the Court has found that Jack was aware of this breach and probably encouraged it, and
even thaDefendants conspired to deprive Plaintiff of the equity in the Premisdab@and
proceeds of the salPlaintiff has not proved that “but for” the activities of Jack Amato, there
would have been no breach of the Agreement, as required unddetlat@recedentsSee
RSM Productior887 Fed. App’x at 74Sharma916 F.2d at 828nternational Minerals 5 Fed.
App’x at 8;JBCHoldings 2013WL 1149061, at *16MGR Meats2012 WL 6675123, at *2.

5. Constructive Trust’
In ruling onDefendants’ Motiorto Dismiss, Judge Platt dismissed Plaintiff’s

constructive trust claim®lating to the proceeds from the sale of the Prenaisekiplicative of

2 Although technically an equitable remedy and not a cause of action, for the purpose of

convenience, the Court will examine this specific request for relief here.
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Plaintiff's breach of contract claim, because the Agreement covered those ckaeBerrone
v. Amatg No. 09-CV-316 (E.D.N.Y. Aug. 30, 2010PE 78] at 2021. As Judge Platt’s decision
explains a constructive trust may not be imposed where there is a valid written agre8ewnt
id. at 2021 (citingIn re First Cent. Fin. Corp.377 F.3d 209, 214 n.4 (2d Cir. 2008}ylesite
Mktg., 253 B.R. 503, 507-8 (Bankr. S.D.N.Y. 2000)). However, no valid contract exists with
respect to the reverse mortgage line of credit funds. Thdge Platt allowed Plaintiff's
constructive trust claim®r potential funds not a@red by the Agreemeta survive Defendant
Jack Amato and former Defendant Jack’s Pizzeria’s motion to disiseserrone v. Amato
No. 09CV-316 (E.D.N.Y. Aug. 30, 2010DE 78] at 2621. In the SAC, Plaintiff requests that a
constructive trust be imposed on all of the proceeds of the reverse mortgage linkt of cre
diverted and misappropriated by, and to or for the use and benefit of Defendant§.13$AC

“New York law requires four elements to prove a constructive trust: (1) aleatiél or
fiduciary relationship; (2) a promise, express or implied; (3) a transfer madkaince on that
promise; and (4) unjust enrichmerih re Ades and Berg Grp. InvestpB50 F.3d 240, 245 (2d
Cir. 2008) (citingSharp v. Kosmalskd0 N.Y.2d 119, 121 (1976 Further, ftjhe New York
Court of Appeals has explained that ‘equity and good conscience’ are the ‘fundamenta
requirement[s] for imposition of a constructive trustAties and Berg Grp. Investors50 F.3d
240 at 245 (quotiniylatter of the Liquidation of New York Agency & other Assets of Bank of
Credit & Commercént’| S.A, 90 N.Y.2d 410, 424 (1997)).

Indeed, the imposition of a constructive trust is an equitable remedy, soundly tvhin t
Court’s discretion.Bice v. Robp2013 WL 535783, at *1 (2d Cir. Feb. 14, 2013) (citinge

Flanagan 503 F.3d 171, 179-80 (2d Cir. 2007). Howetee, equitable remedy of a
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constructive trust is only appropriate if “the party seeking reliefemahstrate[s] that [its]
remedies at law are incomplete and inadequate to establish substantial jhMtiterdla Credit
Corp. v. Uzan388 F.3d 39, 61 (2d Cir. 2004) (alterations in original) (citingente v. Int'l Bus.
Machs. Corp.310 F.3d 243, 262 (2d Cir. 20023ee also In re First Central Fin. Cor 877

F.3d 209, 215 (2d Cir. 2004) (noting that “New York courts have clarified that, as an equitable
remedy, a constructive trust should not be imposed unless it is demonstrated thlatesriedy

is inadequate”).

Plaintiff does not outline his claim foobnstructive trust in either his prer posttrial
briefs. Defendants argue that no constructive trust should be imposed because “there is nothing
unjust about [Defendants’] conduct” with respect to the “reimbursements” for inefcAnna
Perrone. Def’ Pre-Trial Mem. at 11. Further, Rose Ann argues that Plaintiff had no prior
interest in the funds from the reverse mortgage line of equity. Rose Ann Amatbriabbtem.
at 23.

As discussed in Section 11I(D)(3), Plaintiff and Rose Ann had a relationshipsbfaind
confidence at the relevant time here, satisfying thedleshent necessary for the imposition of a
constructive trustSeeSection 111(D)(3). Furtherhe Court finds that, based on the record, Rose
Ann made an express or impliptbmise to Plaintiff that the funds from the reverse mortgage
line of credit would be used for the care of Anna Perrdrte record shows that the reverse
mortgage line of credit was expressly created to provide funds for the care odP&maae,
based on Rose Ann’s representation that Anna Perrone’s money was “running low.” Tr. 46-47,;

241.
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The Court also finds th&tlaintiff's equity in the Premises was transferred to Defendants
based on thepromises (or implied promises). Defendants assert that Hlaras made aware
of the increases to thieverse mortgage line of credihd that Plaintiff was told that these
monies were to be used for the care of Anna Perrone. In contrast, Plaintiff cohsgrus t
never was informed of the increases, but thaethas an initial promise (or implied promise)
that the monies from the reverse mortgage line of credit would be used far¢hes &nna
Perrone. Under either interpretation, the Plaintiff relied on (i) Defendampiesentation that
the increased monies from the reverse mortgage line of areditl be used for the care of Anna
Perrone; or (ii) the implied promise that these funds would be used for Anna Perrameesfik
of that reliance, Plaintiff allowed the transfer of his interest in the eqtittye Premises to Rose
Ann through the opening of the reverse mortgage line of credit and/or the incretiees i
monthly deposits.

The Court rejects Rose Amkmato’s argument that Plaintiff had no prior interest in this
property. Judge Platalreadydeterminedhat whenJoseph Perrorggned the Agreement, and
upon the transfer of the title of the Premises to Rose Ann, Joseph Pesaneedrights in that
Home and the proceeds therefronférrone v. AmatoNo. 09CV-316 (E.D.N.Y. Aug. 30,

2010) DE 78] at 25. Further, Judge Platt pointed that “the reverse mortgage on the Home, if
abused, stripped the Home of equity. Thus, any alleged misappropriation of those funds would
damage Plaintifé vested interest in the Homeld.

As outlined inSection IlI(E),Plaintiff has proverthat certairof thefunds from the
reverse mortgage line of crediere used for Defendants’ own personal purposes, and not for the

care of Anna Perrone, therebgjustly enriching DefendantConsequentlyPlaintiff has proven
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all of the necessary elememiscessary for the imposition of the equitable remedy of a
constructive trust.

However, and as outlined below in Section ll&)pra Plaintiff is already entitled to
damages on his fraud and conspiracy causes of action with respect to thidtwese diverted
from the reverse mortgage line of credit and used for the benefit of Defen8ae&ection
lI(E), supra Plaintiff's damages for fraud and conspiracy are the same damages thabwould
encompassed bi¢ imposition of a constructive trustdreforethe Court in its discretion will
not impose a constructive trust hesance Plaintiffalready has an adequate remedy at law.
Motorola Credit 388 F.3d at 61,ucente 310 F.3d at 26ZFirst Central Fin, 377 F.3d at 215.

E. Damages

1. Breach of Contract

The Court has already found that, based on Judge Platt’s prior rRlengtiff is entitled
to damages in the sum of $133,516.02, phesudgmentinterest on this claimUnder New
York law, “prejudgment interest is recoverable as a matter of right in an action at law for breach
of contract.” N.Y. C.P.L.R 88 5001(a), 5002¢KINNEY 2013);Lee v. Joseph E. Seagram &
Sons, Inc.592 F.2d 39, 41 (2d Cir. 1979ulien J. Studley, Inc. v. Gulf Oil Carpt25 F.2d 947,
950 (2d Cir. 1969).

“Interest shall be recovered upon a sum awarded . . . because of an act or omission
depriving or otherwise interfering with title to, or possession or employaieptoperty.” N.Y.
C.P.L.R. 5001(a). Further, the in#st “shall be computed from the earliest ascertainable date
the cause of action existedN.Y. C.P.L.R. 5001(b) (MKINNEY 2013). Because the sale of the

Premises occurred on June 23, 2008, that date is the appropriate date to begin the gadsulation
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Judge Platt has previously indicatetherefore, Plaintiff is owedrejudgment interest on his
claimrunning from June 23, 200&8ew York has set the annual rate of interest at BRA..
C.P.L.R. 5001(b). The Court, in its discretion, however, is getiimend date for the accrual of
prejudgment interest based on the length of time that the Court'srmdstecision has been
pending The Court finds that setting the start date for accruatesfudgmentnterestat
June 23, 2008 and the end dattBlovember 11, 2012 (six months after completion of the tsal)
fair in these circumstances. The-qudgment interest on this claighall be calculated by the
Clerk of the Court. Thus, the Court finds that Plaintiff is owed damages in the amount of
$133,51602, plus interest, as against Defendant Rose Ann AmBtaiotiff's breach of
contract claim.
2. Fraudulent conveyance

““IT ]he proper remedy in a fraudulent conveyance claim is to rescind, or set aside, the
allegedly fraudulent transfer, and cause the transferee to return thertehpfeperty to the
transferor.” In re Adelphia Recovery Try€i34 F.3d 678, 692 (2d Cir. 2011) (citi@gace v.
Bank Leumi Trust Cp443 F.3d 180, 189 (2d Cir. 2006). However, “where the assets
fraudulently transferred no longer exist . . . a money judgment may be entenegihnmoant up to
the value of the fraudehtly transferred assetsNeshewat v. Salei65 F. Supp. 2d 508, 521
(S.D.N.Y. 2005)see alsaCadle Co, 74 Fed App’x at 153New York law permitsuch money
judgment to be entered against parties who participate in the fraudulent teantséee efter
transferees of the assets or beneficiaries of the convey@adie. Co, 74 Fed App’x at 153

Robert Smalls Inc. v. HamiltpNo. 09 Civ. 7171, 2010 WL 3238955, at *5 (S.D.N.Y.
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July 19, 2010)RTC Mortgage Trustl71 F. Supp. 2d at 201-08ullivan v. Kodsi373 F. Supp.
2d 302, 309 (S.D.N.Y. 2005Y. However, thdDCL “protects the rights of certain transferees
who paid ‘fair consideration’ for assets without knowledge of the fraud at the tithe of
purchase.” Olympig 2011 WL 9933296, at *12 (citiny.Y. DEBT. & CRED. LAW § 278(1)
(McKinney2013) HBE Leasing v. Frankd8 F.3d 623, 636 (2d Cir. 1995) (noting policy of
“protecting innocent creditors or purchasers for value who have received thegptuperty
without awareness of any fraudulent schefra)je Jacobs 394 B.R. 646, 659 (Bankr.
E.D.N.Y. 2008) (noting that thBCL provides protection to an innocent purchaser for value).
As analyzedabove, the Court has found that Plaintiff proved his fraudulent conveyance
claimwith respect to Plaintiff's share of the funds from the sale of the Prenfid&8(516.03.
Plaintiff has also proven fraudulent conveyance as to certain funds fraudulemsiigtred from
the accounts where theverse mortgage line of crediasdeposited. Although the total amount
of the fundghe parties stipulatetd as having beetnansferred i$47,401.44, Plaintiff can only
assert a claim to half of this amount, or $23,700.72, since he was only entitled to half of the
proceeds from the sale of the Premidekintiff seeks a ruling directing that the transfers be set
aside and vacated, and to the extent they cannot be set aside and vacated, that therGourt ent

money judgment against Jack Amato in the amount of Plaintiff's dam&geSAC | 147.

% The Court also notes that some courts have found thatgigeient interest may be
awarded on such money judgmefee Howlad v. ResteineiNo. 07 CV 2332, 2008 WL
1740531, at *6 (E.D.N.Y. Apr. 10, 2008); (cititig re Cassandra Grouf838 B.R. 583, 599
(Bankr.S.D.N.Y.2006) (awardingrejudgmentnterestfor a fraudulent transfer claimip re All
American Petroleum Corp259 B.R. 6, 20-21 (BankE.D.N.Y.2001)(same)) Shamis v.
Ambassador Factors CorpgNo. 2001 WL 25720, at *6 (S.D.N.Y. Jan. 10, 2001). However, the
Court notes a general lack of case law on this issue, and, as Plaintiff has not dgoeeste
judgment ingérest on this claim, the Court declines to consider it.
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Plantiff also requests attorney’s fees and punitive damages of at least $10@,060.'s Post-
Trial Mem. at 25.

Plaintiff is entitled to a set aside $133,516.02 of the monies deposited in Rose Ann’s
joint account.See Adelphia Recovel§34 F.3d at 692Grace 443 F.3d at 189Alternatively,
the Court finds that, based on the record, Jack Amato participated in the frauduleet tradsf
is not an “innocent purchaser for value.” Thereflantiff is entitled to damages against Jack
Amato inthe amount of $133,516.0Zadle Co, 74 Fed App’x at 153Robert Smalls2010
WL 3238955, at *5RTC Mortgage Trustl71 F. Supp. 2d at 201-0Qullivan 373 F. Supp. 2d
at309. However, the Court notes that “[w]hen a plaintiff seeks compenéatithe same
damages under different legal theories of wrongdoing, the plaintiff shouldeemenpensation
for an item of damages only onceBarkley v. United Homes, LL.818 F. Supp. 2d 248, 257
(E.D.N.Y. 2012) (quotingsentile v. Cnty. of SuffolR26 F.2d 142, 153 (2d Cir.1990pnway
v. Icahn & Co.,16 F.3d 504, 511 (2d Cir.1994jgttinger v. Kleinman733 F. Supp. 2d 421, 449
(S.D.N.Y. 2010) (“[a] plaintiff seeking compensation for the same injury underefiffézgal
theories is of course only entitled to one recovery.”) (qudtidg Craft, Inc. v. Bank of Baroda
47 F.3d 490, 497 (2d Cir. 1995))elecom Int'l Am., Ltd. v. AT & T Cor®280 F.3d 175, 196
(2d Cir. 2001) (same)Because Plaintiff cannot recover multiple damages for the sguorg,i
and kecause Rose Ann is already liable$483,516.02, pluprejudgmentinterest, on
Plaintiff's breach of contract claim, the Court finds Jack Amato jointly ardrally liable with
Rose Ann Amato for $133,516.02. Rose Ann is independentlg liabthe preudgment

interest on the breach of contract claim.
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Plaintiff is not entitled talamages 0$23,700.72 based on the funds diverted from the
reverse mortgage line of credit accouhese monies went to pay the personal creditotiseof
Defendants as well as the creditors of Jack’s Pizaeziacontractors who were paid for services
rendered. There is no evidence in the record showing thattthaséerees haanyknowledge
of the fraud at the time of the transfers. Thus, Plaintiff cannot obtain damdgesspiect to
these funds under this cause of actibhY. DEBT. & CRED. LAw § 278(1)McKinney2013)
Olympia 2011 WL 9933296, at *1HBE Leasing48 F.3d at 636.

Further, the Court finds th&tefendants’ actiondo notmerit anaward of punitive
damages.Under New York lawpunitive damageshayonly be awarded where “the defendant’
conduct amounts to such gross, wardgowillful fraud dishonesty, or malicious wrongdoing as
to involve a high degree of moral culpability, making it appropriate to deter the deffe fraben
engaging in similar conduct in the future and to induce the victim to take action ajainst
wrongdoer.” Kuruwa v. MeyersNo. 11-4926, 2013 WL 627733, at *2 (2d Cir. 2013) (citing
Whitney v. Citibank, N.A782 F.2d 1106, 1118 (2d Cir.1986)ee Cagan v. GadmaNo. 08—
CVv-3710,2012 WL 5422270, at *4 (E.D.N.Y. Oct. 31, 2012) (noting that “[ijn a fraud cause of
action, punitive damages may only be recovered when the conduct in question is aimed at the
public generally, involves a high degree of moral culpability, and rises to aofegekch wanton
dishonesty as to imply a criminal indifference to civil obligationgj)dtingRoss v. Louise
Wise Servs., Inc28 A.D.3d 272, 812 N.Y.2d 401223 (N.Y.S.2d 488, 499, 179 N.E.2d 497
(1961)). The Court finds that, based on the reberé Defendants’ conduct, whikationally

and morally objectionable, does not rise to such a high level of malicious conduct which would
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warrantan award of punitive damages. Moreover, the cohduissue was not aimed at the
public generally.Cagan 2012 WL 5422270, at *4.

Plaintiff is entitled to attorney’s fees on his claim for fraudulent convasyande DCL
8 276. APlaintiff may recover reasonable attorney’s fiédse proves that botthe transferor
and the transferee acted with actual fraudulent intente Operations N.Y. LLCI90B.R. 84,
96 (Bankr. S.D.N.Y. 2013) (citiny.Y. DEBT. & CRED. LAW § 276-a(MCKINNEY 2013)) First
Keystone871 F. Supp. 2d at 123-124. The Court has already found that Rose Ann Amato acted
with the requisite fraudulent intent to hinder, delay, or defraud the Plaintiff ofidiie sf the
proceeddrom the sale of the Premise$he Courtalsofinds that Jack Amatas the transferee
of the proceeds, acted with fraudulent intent. The Court bases this finding on the evidbece i
record, including Jack Amato’s own testimony regarding the Agreement and thdriimdbe
sale of the Premises, outlined in Sectig€)(3), suprg which the Court found inconsistent,
contradictory andat timegjust not credible.The circumstantial evidence shows that Jack Amato
intentionally received the proceeds from the sale of the Premises into hisgoknaccount with
Rose AnnAmato, and that the money was deposited into this account to purposefully delay,
hinder or defraudhe Plaintiff. ConsequentlyRlaintiff's attorneys shall submit to the Court an
appropriate attorney’s fee applicatioithin 30 days of the entry of this Order. The Court
reminds counsel thaftfhe party seeking reimbursement of attorneys’ fees must demonstrate the
reasonableness and necessity of hours spent and rates ch&igidl’v. Omega Comm’n
Servs., InG.543 F. Supp. 2d 156, 164 (E.D.N.Y. 2008) (cithew York State Ass’n for
Retarced Children, Inc. v. Carey11 F.2d 1136 (2d Cir. 1983))Thus, counsel “must support

its request by providing contemporaneous time records reflecting, for ¢actegntand legal
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assistant, the date, the hours expended, and the nature of the wotk@boe. Koam Medical
Services PC524 F. Supp. 2d 202, 209 (E.D.N.Y. 2007) (quotiensley v. Eckerhard61 U.S.
424, 434 (1983)). Defendants will have 21 days thereafter to file any opposition to the fee
application if they choose to do so.
3. Conspiracy and Fraud

On this cause of action, Plaintiff requests damages “believed to exceed the sum o
$200,000,” together with punitive damag&eeSAC | 147.“[T]he true measureof damages
for fraudis indemnity for the actual pecurydoss sustained as a direct result of the wrong.”
Cagan 2012 WL 5422270, at *4 (citinfradex Global Master Fund SPC LTD v. Titan Capital
Grp. Ill, LP, 95 A.D.3d 586, 944 N.Y.S.2d 527, 528—29 (ApPpv. 2012); Woods v. Sieger,
Ross & Aguire, LLCNo. 11 Civ. 5698, 2012 WL 1811628t *8 (S.D.N.Y May 18, 2012 (the
measure of damages in an action pradéidan fraud is the actual pecuniary los#aling
Power, Inc. v. Ace Continental Exports, LtdO. 07CV4175, 2008 WL 4693246, at *4
(E.D.N.Y.Oct 17, 2008) (measure for damages in fraud action is actual pecuniary loss sustained
as a result of the wrongJ-urther, “[g]iven that civil conspiracy is not an independent tort, it
cannot have its own indepesrdt measure of damages; any damages attributable to [P]laintiff's
conspiracy claim exists onlyithin those damages that may be assessed for fralayan 2012
WL 1071275, at *4 (citingHoeffner v. Orrick, Herrington & Sutcliffe LLB5 A.D.3d 457, 458,
924 N.Y.S.2d 376, 377-78 (1st Dep't 20(dmphasis in original)Barkley, 818 F. Supp. 2dt
257 (noting that a conspira¢g-defraud count cannot have its own independent measure of

damages).
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Further, although Plaintiff does not appear to regpeesjudgment interest on this claim
in the SAC, Plaintiff includes a general request for interest in histpalsbrief. Pl.’s PostTrial
Mem. at 25.1n any case, “Under New York law, awardipgejudgment interesbn damages
awarded foffraudis mandatory Govt Employees Ins. Co. v. IAV Medical Supply,,|8613
WL 764735, at *8 (E.D.N.Y. Feb. 8, 2013) (citingre Crazy Eddie Sec. Litigo48 F.Supp.
1154, 1166 (E.D.N.Y. 1996)Vells Fargo Bank, N.A. v. National Gasoline, Jido. 10CV-
1762, 2013 WL 168079, at *8 n.8 (E.D.N.Y. Jan. 16, 20B3intiff's damages must be proven
by clear and convincing evidenc8eeMerril Lynch, 500 F.3d at 18{noting that each element
of a fraud claim must be proven by clear and convincing evideNedgr v. A Television,

Inc., 150 Fed. App’x 54, 57 (2d Cir. 2005aMme.

Plaintiff's potential damagdsased on fraud and conspiracy:afg one half of the
$47,401.44 that the parties have stipulated Defendants’ used for their own personal purposes
from the acounts where the reverse mortgage line of credit funds were dep@sited
$23,700.72)(ii) one half of the $6,000, representing the check made out to “cash” and endorsed
by Rose Ann (or $3,000); andiJione half of the $20,000 reimbursement Rose Anigadisy
claimedwas owed to hewhen the reverse mortgage line of credit was opéme#i1l0,000).See
Pl.’s PostTrial Mem. at 10.

The Court declines to award Plaintiff damagé$3,000 and $10,000 on these claims.
Plaintiff has not met his burden to peentitlement to these damages under the clear and
convincing evidence standard. While it is clear that Defendants diverted stmecfrids from
thereverse mortgage line of credit for their own purposes, Plaintiff has not provesabyaot

convincing evidence that the $3,000 was diverted to Defendants. Further, Plaintiff has not
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proven that $10,000 of the $20,000 reimbursement was not used for the care of Anna Perrone,
particularly in light of the Court’s finding that immediately prior to Rose Anetgiest for this
reimbursement, Anna Perrone’s income was not sufficient to cover her monthly expense

However, vith respect to th823,700.72 diverted to Defendants’ own personal purposes,
the Court finds that Plaintiff has proven damages in this amdln@.parties have stipulated that
$47,401.44 of the monies from the accounts where the reverse mortgage line of credit funds were
deposited were used for Defendants’ personal debts and obligations, and for thebaaei’s
Pizzeria. The Courthas faindthatDefendants’ fraud and conspiracy to defraooikimately
caused Plaintiff's equity in the Premises to be divested in the amount of $23,700eri&ore,
the Court finds that Plaintiff has proven damages in the amount of $23,700.72.

Plaintiff is dso owedpre-judgmentinterest on thisum. SeeGov't Employees2013 WL
764735, at *8Crazy Eddie948 F.Suppat 1166 New York’sCivil Practice Law and Rules
provides that prgadgment interest shall be calculated “from the earliest ascertainable date the
cause of action existed,” but when “damages were incurred at various timestiskall be
computed upon each item from the date it was incurred or upon all of the damagesifrgim a s
reasonable intermediate dat&sovt Employees2013 WL 764735, at *8 (citing N.Y. C.P.L.R.
5001 (McKINNEY 2013)). The record shows that these damages were incurred from August 29,
2007 to June 11, 2008F 63, 69. Sincehese damageasereincurred on approximately 35
different datesid.), the Court picks amtermediate date for the calculation of these damages,
namely,January 18, 2008. Prejudgment interest shall therefore be awarded for the period

running from January 18, 2008 and exgdNovember 11, 201fbr the reasons stated earlier in

% This datewas arrived at by calculating the number of days between August 29, 2007
and June 11, 2008 (287 days). The number was then divided in half (approximately 143 days) to

obtain the midpait between the two dates.
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this decision.Therefore, Plaintiff is owedrejudgmentinterestat the statutory rate in New
York on this amount, to be calculated by the Clerk of the C&twse Ann and Jack Amato are
therefore jointly and severally liable for $23,700.72 in damages, plus interest, on teigftaus
action.

The Court also finds that punitive damages are not merited on this claim. Based on the
record before the Coumefendants’ conduct here doest nise to the high level of malicious
conduct required for an award of punitive damages under New YorkSae Kuruwa2013 WL
627733, at *2Cagan 2012 WL 5422270, at *4.

1. CONCLUSION

For the foregoing reasonafter carefully considering the ieence introduced at trial, the

arguments of counsel, and the controlling law on the issues preséeté€urtconcludes as

follows:

e Judge Platt’s prior ruling granting Plaintiff's claim for breach of canthally
disposes of that claim. Plairitis owed damages in the amount of $133,516.02,
plusprejudgmentinterestrunning from June 23, 2008 to November 11, 2012, in
an amount to be determined by the Clerk of the Gauthis claimas against
Defendant Rose Ann Amato.

¢ Plaintiff has proven his claim undBCL 8§ 276. Plaintiff is entitledto a set aside
of $133,516.02 of the monies deposited in Rose Am@atds joint account.
Alternatively, Plaintiff has proven damages in the amount $133,518G@®jainst
Jack Amato.However, because Plaintiff cannot recover multiple damages for the
sameinjury, the Court findgack Amato jointly and severally liable with Rose
Ann Amato for damages in the sum of $133,516.02. Rose Ann is independently
liable for the pre-judgment interest on the breach of contract claim.

e Plaintiff's request for attorngs fees on hi®©CL § 276 claim iISSRANTED.
Counsel is directed to submit a detailed applicatorattorney’s feesvithin 30
days of the entry of this OrdePlaintiff is not entitled to further damages on this
claim. Defendants shall have 21 days after the fee application is posted to ECF to
file any specifioopposition tahe amountof fees requested WBlaintiff.
Plaintiff's entitlement to attorney’s fees has already been estahlished
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e Plaintiff has not proven his claims unde€CL 8§ 273.

e Plaintiff has proven his claims for fraud and conspiracy. Plaintiff is awarded
$23,700.72 in damages this claim plusprejudgmentinterestat the statutory
raterunning from January 18, 2008 until November 11, 204 Be calculated by
the Clerk of the Court. Rose Ann and Jack Amato are jointly and sevealky i
for these damages.

¢ Plaintiff has not proven his claim for tortious interference.

e Plaintiff's request fothe imposition of a constructive trustD&ENIED.

e Plaintiff's request for punitive damage<D&NIED.

As noted, the Court intends to awardateys' feesn the claim arising und&CL
§ 276. However, Plaintiff's counsel did not address the amount atthal fees incurred.
Thus, as noted, an additional submission on this issue will be required.

TheClerk of the Courts hereby directed tenterpartialjudgment as follows: in the
amount of $133,516.02, jointly and severally agairefeDdant)Rose Ann Amato and Jack
Amato; prejudgment interestunning from June 23, 2008 to November 11, 2012 on the
$133,516.02 independently against Defendant RoseAwmato on the breach of contract atai
in an amount to be determined by the Clerk of the Court; $23,700.72, jointly and severally
againstDefendant®kose Ann Amato and Jack Amato on the fraud and conspiracy claim, along
with prejudgment interestunning from January 18, 2008 until November 11, 2012, in an
amount to be determined by the Clerk of the Court. The Clerk of the Court shapjaatitdr

judgment consistent with this Memorandum of Decision and Oifeieal judgment will be

enteredvhen the attorney’s fees are resolved.
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SO ORDERED.

Dated:Central Islip, New York
June 30, 2017

/s/ A. Kathleen Tomlinson
A. KATHLEEN TOMLINSON
U.S. Magistrate Judge
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	Further, to successfully allege a claim under § 276, Plaintiff need not prove lack of consideration; however, Plaintiff must prove actual intent to hinder, delay or defraud.  See In re Sharp Intern. Corp., 403 F.3d 43, 56 (2d Cir. 2005).  Where actual...
	“The burden of proving ‘actual intent’ is on the party seeking to set aside the conveyance.”  In re Sharp Intern., 403 F.3d at 56 (citing McCombs, 30 F.3d at 38); see Kreisler Borg Florman General Const. Co., Inc. v. Tower 56, LLC, 58 A.D.3d 694, 872...
	§ 276 is upon the creditor who seeks to have the conveyance set aside. . . .”) (citations omitted).

