Petronio v. Walsh

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________ X
MARK PETRONIO,

Petitioner, Memorandum of

Decision and Order
-against- 09-CV-341 (ADS)

JAMES WALSH, Superintendent

Respondent,
________________________________ X

APPEARANCES

JONATHAN |. EDELSTEIN, ESQ.
Attorney for the Petitioner

271 Madison Avenue, 20th Floor
New York, N.Y. 10016

KATHLEEN RICE, NASSAU CO UNTY DISTRICT ATTORNEY
Attorney for the Respondent
262 Old Country Road, Mineola, N.Y. 11501
By: Tammy J. Smiley, Assistant District Attorney
MargardE. Mainusch, Assistant District Attorney

Doc. 19

Dockets.Justia.com


http://dockets.justia.com/docket/new-york/nyedce/2:2009cv00341/288555/
http://docs.justia.com/cases/federal/district-courts/new-york/nyedce/2:2009cv00341/288555/19/
http://dockets.justia.com/

SPATT, District Judge.

Mark Petronio (“Petronio” or “the Petitiongrpetitions this Courtor a writ of habeas
corpus, pursuant to 28 U.S.C. § 2254, raising varbadienges to hisate court conviction for
murder in the second degree, N.Y. Penal 8ai25.25(2) (“depraved difference murder”).
The Court finds that, in light of the New Yo@ourt of Appeals’ reiterpretation of Section
125.25(2) in the years following Petronio’s conian, the evidence offedeat his trial was
legally insufficient to convict him of depraveadifference murder. Hipetition is therefore

granted and the case is remanded to the state éoupoceedings consistewith this opinion.

. BACKGROUND

On April 24, 2002, Petronio was convicted, afigury trial in Nassau County Court of
murder in the second degree, N.Y. Penal 8ai25.25(2), insurance fraud in the third degree,
N.Y. Penal Law § 176.20, and tampering with pbgisevidence, N.Y. Penal Law § 215.40(2).
The charges stemmed from the fatal beatingeffrey Walter (“Walter” or “the Decedent”) on

November 3, 2000.
A. The Fatal Beating of Jeffrey Walter

The following facts are adduced from thetamt petition and thenderlying record. On
November 3, 2000, Jeffrey Walter and his friendpas Giglio (“Giglio”), drove to Mark
Petronio’s home in Valley Stream, New York, for the purpose of selling the Petitioner a
substantial quantity of ecstasy pills. Walted l@ziglio drop him off ata local bowling alley,
where Petronio agreed to meet him. (Tr. 140)-0rhey returned togiger to Petronio’s house

to consummate the deal. (Tr. 1402.)



Once in Petronio’s basement, Walter offered the ecstasy, and Petronio observed that
there were far fewer tablets than had beereayjupon. (Tr. 1402-05Having been cheated by
Walter in the past, Petronio accused him of trym&yip him off,” (Tr. 1405,) and according to
Petronio’s testimony, Walter then punched him mtlead. (Tr. 1406.) lthe ensuing struggle,
Petronio fell onto a bed and the Decedent laraetbp of him. (Tr. 1409.) As the two men
wrestled, Petronio was able to free his right and retrieve a can of pepper spray from his

pocket. (Tr.1410.)

Petronio then sprayed the Decedent in #ue fwith the pepper spray, causing him to
scream in pain. (Tr. 1410.) Because the men were face-to-face, Patsonmanaged to get
pepper spray in his own eyes. (Tr. 1411.)réteo testified thabecause the Decedent was
clinging to his leg, he believed that the Decedifitposed a threat, (TL411-12,) and that he
sought to prevent Walter from reaching his bagféar that it contained a gun. (Tr. 1411.) He
then slammed the Decedent’s head against dloe three times and kicked him in the head

twice, whereupon the Decedent stopped moving. (Tr. 14)1-12

Petronio testified that he wetd the restroom to wash the pepper spray out of his eyes,
and discovered upon returning that the Decedenhatireathing. (Tr. 1413.) He wrapped the
Decedent’s head in duct tapestop him from bleeding on the floor and because he did not want
to look at the Decedent’s face. (Tr. 141ble placed the body in a laundry bag and drove in his

Jeep to his father’s house in Newburgh, New Ytoldispose of the remains. (Tr. 1415-20.)

Once there, Petronio’s fathed him that he would not help him dispose of the body.
(Tr. 1421.) Petronio then drove to John F. Kalyniaternational Airport (“*JFK”) and left the
Jeep in long-term parking. Onetimight of the incident, Petronstayed with his then-girlfriend,

Christine Riccio (“Riccio”). She testified #te trial that she noticed no injuries on the
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defendant’s body besides a one-inch cut on the bblls hand and a lump on the back of his

head. (Tr. 617.)

The following day, Petronio had a friend drive Hiarck to JFK to retrieve the Jeep. (Tr.
1423.) He and the friend then drove thecBdent’s body to a home Petronio owned in
Patchogue, New York. (Tr. 1424.) tRmio eventually enlisted tHeelp of two laborers to bury
the body in the backyard of the Patchogue home. 1d28-29.) Together, they covered the
body with soil and lime. Two weeks later, Petroinistalled a concrete patio over the burial site.

(Tr. 1430.)

On December 16, 2000, Petronio moved into Risapartment in Astoria, Queens. She
testified that a few days later, Petronio returhethe late, very upset, and confessed to her that
he had killed a man during a fighTr. 619-20.) He said thae did not call the police because

there was a large quantity of drugs involved. (Id.)

Two months later, Riccio had moved in wigmew boyfriend, Mark Morella (“Morella”).
Morella testified that near the end of Febru2adp1, Petronio called hiand demanded that he
kick Riccio out of his home. (Tr. 657.) Whbtorella declined, Petronio threatened to kill him,

saying, “[y]Jou don’t know what I'm cagble of, ask Christine.” (Ii
B. Petronio’s Arrest and Subsequent Confessions

Petronio was arrested on March 8, 2@@d transported to Nassau County Police
Department Headquarters, wherewses interrogated. (Tr. 724.) While in custody, he made a
series of evolving statements describing thenév of November 3, 200the last of which was

similar to his testimony at triéh all material respects except on@r. 733-72.) In his final



statement to the police, Petronio recalledwhng the Decedent, face-first, into the ground

several times and jumping on the Decedent’s lzexckneck with both feet. (Tr. 767-68.)

The medical examiner, Dr. Gerard Catang€atanese”), testified at trial that the
Decedent suffered numerous fractures of the bonkeis face and neck, and that the vertebrae in
his neck had been fully separated during the fight. (Tr. 1103-04.) He also found hemorrhaging
in and around the Decedent’s neck, indicating that he was alive at the time his neck was broken.
(Tr. 1103.) He testified that thesjuries were consistent withtremendous force being applied
to the head and neck severales while the victim was lying face down on a hard surface, (Tr.

1105-06,) and that the fracturedtedrae would have likely causedtant death. (Tr. 1108.)
C. Trial Motions and Objections

During the prosecutor’s cross examination afét@o, he offered a series of answers that
were either vague, evasive, or outside the sadjthe questions. Theal judge instructed

Petronio to answer the questions:

The Court: | have told you a doztemes, answer the questions. Okay.

Defendant: Okay. Sorry.

The Court: | don’t want any communication.
Mr. Kase: Judge, may | have a moment?
The Court : Do you understand what I'm saying, both of you?

Mr. Kase: Judge —

The Court: I’m trying to get a point axss to your clientHe’s looking at
you. | don’t want that happening.want you to concentrate on
what I'm saying . . .

(Tr. 1591) At recess, defense counsel moved for stmail on the grounds that the Court had

“indicated” that counselas improperly coachgnPetronio and that theccusation improperly
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prejudiced the jury. The Judge denied the motionpffated curative instructions to the jury to

which defense counsel did not object.

At the end of the People’s case, Petranmved to dismiss the depraved indifference
murder charge on the grounds that the prosectadmot made out a prima facie case. (Tr.
1162.) The Judge denied the motion summarilynguihat he believed #t “thereis . . . a

reasonable interpretation of the evidence that evestablish the essential elements.” (Tr. 1163.)

After summation but before the jury clgar Petronio objected to the admission of
testimony regarding his threatenipligone call to Morella, on the@unds that it was prejudicial.
The Judge overruled the objection. (Tr. 1790-91.Xhatsame time, Petronio moved to have the
Judge instruct the jurtp consider a justification defee under N.Y. Penal Law § 35.20, relating
to the right to use deadly force to termaatburglary. The Judge denied the motion, holding
that there was no evidence in theal to suggest that Petronio had killed the Decedent with the

intent to thwart a burglary. (Tr. 1794-1800.)
D. The Jury Charge

The trial Judge charged the jury to comsithe count of second-degree murder under
N.Y. Penal Law 8§ 125.25(1) (“intentional murderdpd, in the alternative, depraved indifference
murder under Penal Law § 125.25(2). The Courtuestd the jury thaPetronio should be
found guilty of depraved indifference murdehé# “recklessly engaged in conduct which created
a grave risk of death to anottgerson and thereby caused tleatth of [the Decedent].” (Tr.

1828.) The Judge also charged the alternative, lesser count of second-degree manslaughter.

The Court then instructed the jury tlifat found Petronio guilty of any of the

aforementioned offenses, it should consider tviehe was entitled to a defense under the New



York justification statute, N.Y. Penal Law3®.15(2)(a). The Court alstharged the remaining
counts in the indictment: third-degree irmuce fraud, N.Y. Penal Law § 176.20, and tampering

with physical evidence, N.Y. Penal Law § 215.40(2).
E. Verdict and Sentencing

On April 24, 2002, the jury acquitted Petronio of intentional murder, but found him guilty
of depraved indifference murder. The jurgatonvicted Petronio dlhe lesser counts of

insurance fraud in the second degreé tampering with physical evidence.

After the verdict but prior to sentencing, Re&tio brought to the trlaCourt’s attention a
decision in which the late United States Distdiatige Charles Brieant ruled that New York’s

depraved indifference murder statutel lheen unconstitutionally applie&eeJones v. Keane

No. 02-CV-1804, 2002 WL 33985141 (S.D.N.Y. 200&catedJones v. Keane29 F.3d 290

(2d Cir. 2003). In essence, Judge Bridaonhd that the New York Court of Appeals had
“conflated” depraved indifference murder wittanslaughter in the second degree, creating an
unconstitutional degree of vaguenedenes2002 WL 33985141, at *5. To remedy this
problem, Judge Brieant stated thatrit would issue unless thedpde agreed thahe petitioner
should be resentenced for manslaughtérat *6. In light ofJonesPetronio’s counsel
requested that he be resentenaeé manslaughter conviction ratlthan depraved indifference
murder. However, the trial Court deniedr@aio’s application, noting that the then-recent

decision inPeople v. Sanche®8 N.Y.2d 373, 748 N.Y.S.2d 312002) reflected that the New

York Court of Appeals did not share Judgigeant’s view of the statute.

On July 24, 2002, the Petitioner was sentencédéeoty-five years tdife imprisonment,

with shorter sentences for the lasgfenses to run concurrentlyn addition, he was ordered to



pay restitution to an insurance company for filantalse claim in connection with the Jeep he

used to transport Walter's body. He was alsom@al¢o pay restitution to Walter’s family.
F. Appellate History

Petronio filed a timely appeal with theppellate Division, Second Department, arguing
that: (1) the evidence wéegally insufficient to convict him oflepraved indifference murder and
that the conviction was against the weight ef élvidence; (2) the contemporary interpretation of
the depraved indifference murder statute wasnsittutionally vague(3) the Court erred in
admitting testimony concerning the Petitioner'setits to Morella; (4) the Court's comments
addressing his supposed coachinging cross-examination unreasbly prejudiced the jury;

(5) the Court erred in failing to admit evidenof a murder committed by the Decedent; (6) the
trial Court should have instructdige jury to consider a jusitation defense under Penal Law 8
35.20, relating to acts intended tovert a burglary; and (7) hisnal written confession was per
se involuntary, as higlirandawaiver had expired due to tlength and discontinuity of his

interrogation.People v. PetronjB4 A.D.3d 602, 603-05, 825 N.Y.S.2d 99 (2d Dep’t 2006).

The Appellate Division held that the firstdvof these arguments, the legal insufficiency
claim and the constitutional vagueness clairere both unpreserved fappellate review under
New York’s contemporaneous objection ruld. at 603 (citing N.Y. Crim. Proc. Law § 470.05).
The Court also held that, “in any event,” thesaims would fail on # merits, and that the

verdict was not against the weight of the evideride.

The Court also held that Petronio’s impropemments claim, justification charge claim
andMirandawarning claim all failed on the meritacthat the remainder of his contentions

were “either unpreserved for appellate review,n any event, . . . without merit/d. at 605.



Petronio filed a timely application for leaveappeal to the New York Court of Appeals.

However, leave to appeal was denied on April 18, 2007.

Following the denial of leave to appeal{i®aio moved to vacate his conviction pursuant
to N.Y. Crim. Proc. Law 8§ 440.10, claiming thattmed not receivedfiective assistance of
counsel at trial. He argued that becausel&iense attorney failed tibject with adequate
specificity to preserve his legal insufficiencwioh, or early enough to preserve his constitutional
vagueness claim, he did not reeean adequate standard of le@ssistance. His trial counsel
was, by then, a County Court judge in NasSaunty, so the motion was transferred to the
Honorable James C. Hudson, a County Court judd@ffolk County. On April 22, 2008, Judge
Hudson denied the motion on the grounds that seffidacts appeared the trial record such
that, under 8 440.10(2)(c), the inetfive assistance of counseioh should have been brought
on direct appeal. The County Court also heldhealternative, thaetronio’s substantive

claims were without merit artiat counsel was effective.
G. Petronio’s Habeas Petition

On January 26, 2009, Petronio filed the insgatition, arguing thai(1) the evidence
was legally insufficient to convict him of geaved indifference murder; (2) the depraved
indifference statute was unconstitunally vague as applied; \8e admission of the testimony
regarding his threats to Morellagtéred him of due process; (B suffered constitutional error
resulting from the trial Court’s alleged suggestibat he was being coached by defense counsel,
(5) the failure to charge the jury to considgustification defense under N.Y. Penal Law 8§

35.20(3), denied him of due process; and (6)leived ineffective assistance of counsel.



[I. DISCUSSION

A. Standard of Review

The Antiterrorism and Effective Death Penalty Act provides that a federal court may
grant habeas corpus iliwith respect to any claim that was adjudicated on the merits if the
adjudication of that claim (1) resulted imecision that was contrato, or involved an
unreasonable application of cleadgtablished Federal law, dstermined by the Supreme Court
of the United States; or (2) resulted idexision that was based on an unreasonable
determination of the facts in light of the esrte presented in thea& court proceeding. 28

U.S.C. § 2254(d).

A state court's decision is “contrary to” clgaglstablished federallg as expressed by
the Supreme Court, if “the state court arrivea abnclusion opposite that reached by [the]
Court on a question of law or if the state court decides a case differently than [the] Court has on a

set of materially indistinguishable factsWilliams v. Taylor 529 U.S. 362, 412-13, 120 S. Ct.

1495, 146 L.Ed.2d 389 (2000). “‘[C]learly estabbsl Federal law’ under § 2254(d)(1) is the
governing legal principle or pringlies set forth by the Supreme Court at the time the state court

renders its decision.Georgison v. Donelli588 F.3d 145, 154 (2d Cir. 2009) (quotinackyer

v. Andrade 538 U.S. 63, 71-72, 123 S. Ct. 1166, 155 L. Ed. 2d 144 (2003)).
B. New York’s Depraved hdifference Murder Statute

The Petitioner's argument that he was cordadf depraved infference murder based
on legally insufficient evidence aeés as a result of the fundamerghift in the inerpretation of

New York’s murder statute that occurredtie years following his conviction. To address



Petronio’s legal argument, it is necessary toegih a discussion of éhdepraved indifference

murder statute’s doctrinal development.

New York's depraved indifference murder statprovides that a tendant is guilty of
second degree murder if, “under circumstancasewy a depraved indifference to human life,
he recklessly engages in conduct which creagsve risk of death to another person, and
thereby causes the death of another persbhhnY. Penal Law 8§ 125.25(2). “A person acts
recklessly with respect to a result or to awmnstance described by a statute defining an offense
when he is aware of and consciously disregargigbstantial and unjuséible risk that such
result will occur or that suctircumstance exists.” N.Y. Ral Law 8 15.05(3). New York law
requires that “[t]he risk must be of such matand degree that disregard thereof constitutes a
gross deviation from the standard of conduat threasonable person would observe in the

situation.” Id.

At the time of Petronio’s trial in Ajl of 2002, Section 125.25(2) was construed

according to the New York Court of Appeals’ decisiofPgople v. Reqgiste60 N.Y.2d 270,

276-78, 469 N.Y.S.2d 599 (1983). Register the Court of Appeals announced that
“recklessness” was the required mental statelépraved indifference murder. 60 N.Y.2d at
274. “Depravity and indifference were asséddsg the jury, based ats review of the

circumstances of the crimeMannix v. Phillips No. 07-0664, 2010 WL 3387898, at *9 (2d Cir.

Aug. 30, 2010) (citindRegister 60 N.Y.2d at 274-75). As the New York Court of Appeals
would later explain irsanchez98 N.Y.2d 373, the focus of the inquiry under Renister

analysis was not on the “ ‘subjectivgent of the defendant, as itwsth intentional murder, . . .
but rather upon an objective assment of the degree of riskegented by defendant's reckless

conduct.”” Sanchez98 N.Y.2d at 392 (quotinBegqistey 60 N.Y.2d at 277). Under thReqister
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formulation, the New York Court of Appealsasoned that “depraved indifference murder ‘is
distinguishable from manslaughter. by the objective circumstandeswhich the act occurs.”

Reqistey 60 N.Y.2d at 278.

TheReqisterapproach was applied consistentlyhearly a decade and reaffirmed by the

New York Court of Appeals iBancheza four to three decisionahincluded three dissenting

opinions. 98 N.Y.2d. 373. However, finding thia¢ pall of the depraved indifference murder
statute fell too broadly, the Cdwf Appeals began overturningrvictions of defendants whose

conduct was manifestly intentionaPeople v. Payne3 N.Y.3d 266, 786 N.Y.S.2d 116 (2004);

seee.g.People v. Gonzaled N.Y.3d 464, 775 N.Y.S.2d 224 (2004) (reversing a depraved

indifference murder conviction f@a defendant who shot the deestlin a barber shop nine

times, continuing to fire even aftthe man had fallen to the groundPgople v. HafeeZ100

N.Y.2d 253, 762 N.Y.S.2d 572 (2003) (overturning a depraveffeneince murder conviction
for a defendant who conspired to ambush the dedtedsside of a bar and stabbed him fatally in

the chest).

A line of cases decided before Petronio’s conviction became final signaled a true shift in

the interpretation of the depravilifference murder statut&SeePeople v. Feingold7 N.Y.3d

288, 295, 819 N.Y.S.2d 691 (200€eo0ple v. Suares N.Y.3d 202, 210, 811 N.Y.S.2d 267

(2005);Payne 3 N.Y.3d at 271. Iireingold the Court of Appeals explicitly overrul&egister

andSanchezand formally announced that thens rea requirement for depraved indifference

murder is “depraved indifference,” nsecklessness.” 7 N.Y.3d at 295-6.

Under these cases, “indifference” is now haslerstood as a dispassion towards the fate
of the victim -- “a willingness tact not because one intends harm, but because one simply

doesn't care whether grievous harm results or rietdrez 6 N.Y.3d at 214. This interpretation
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prevents depraved indifference murdenwictions in cases where the defendatended a
particular individual’'s death, aihe sound theory that such abtsdly evince an “indifference”
towards that person’s lifeSeePayne 3 N.Y.3d at 270 (explaining &h “[ijndifference to the

victim’s life . . . contrasts witlthe intent to take it”).

Significantly, inPayneandSuarezthe New York Court of Appeals further held that the

requisite level of “indifferencetould not typically be exhibited in one-on-one, intentional
assaults that result the victim’'s death.SeeSuarez6 N.Y.3d at 212 (observing that “[a]
defendant may be convicted of depravedffedence murder when but a single person is
endangered in only a few rare circumstance®dyne 3 N.Y.3d at 272. In fact, New York
courts now recognize only a limited number ¢figtions in which they will accept depraved
indifference murder convictiorfer one-on-one killings, and these situations are generally

limited to two categoriesSuarez6 N.Y.3d at 212-13.

The first category includes cases wheredéendant causes a vutable victim’s death
by placing him or her, without an intent tidl kin a particularly dangerous situatiofuarez 6

N.Y.3d at 212. The seminal example of this class of cagtigle v. Kibbgin which the

defendants robbed the decedent and left him on dieeo$ithe road in winter without adequate

clothing. 35 N.Y.2d 407410, 362 N.Y.S.2d 848 (1974kealsoPeople v. Mills 1 N.Y.3d 269,
772 N.Y.S.2d 228 (2003) (defendant pushed a youngdrtoyhe water, saw that he hit his head

on the pier, and abandoned the victim to drown).

The second category appliesatery limited number of cases that would normally be
covered by a manslaughter charge. To fall intodlass, the defendant must, with an intent to
seriously injure, cause the deafranother, and the conduct mbst so heinous as to merit

punishment in excess of that prded by the manslaughter statufuarez6 N.Y.3d at 212-13.

12



“The defendant’s conduct must be ‘so wantondsficient in a moral sense of concern, so
devoid of regard of the life or lives of otiseand so blameworthy as to warrant the same
criminal liability as that whik the law imposes upon a person who intentionally causes the death

of another.” ” 1d. at 211 (quotindPeople v. Russelb1 N.Y.2d 280, 287-88, 670 N.Y.S.2d 166

(1998);People v. Fenneb1 N.Y.2d 971, 973, 475 N.Y.S.2d 276 (1984)). In this limited class

of cases, Courts have upheld depravedf@dince murder convians “when a defendant--
acting with a conscious objea#iwnot to kill but to harm--engas in torture or a brutal,
prolonged and ultimately fatal course of conductiasgt a particularly vulnerable victim.”

Suarez6 N.Y.3d at 212.

For instance, iPeople v. Poplighe defendant beat a threedaa-half year old child over

the course of five days, thereby causingdaath. 30 N.Y.2d 85, 87, 330 N.Y.S.2d 365 (1972).

In People v. Besthe defendant beat her niaed a half year old s@o frequently and severely

that his open wounds became infected, eventually causing sepsis and death. 85 N.Y.2d 826, 624
N.Y.S.2d 363 (1995). Courts have also upliddraved indifference murder convictions in
“extraordinary” cases where the recklessness was so extreme that a murder prosecution was
warranted.SeePeople v. Roe74 N.Y.2d 20, 544 N.Y.S.2d 297 (1989) (upholding a depraved
indifference conviction where ¢hdefendant killed an unwitty victim during a “game” of

“Polish Roulette.”). Where facts comparabldhtese two lines of cases are not present, “a jury

is foreclosed, as a matterlafv, from considering a depreg indifference murder charge

whenever death is the resultaobne-on-one confrontationBuarez6 N.Y.3d at 213.

Having traced the development of Sentil25.25(2), the Court will now review
Petronio’s claim that the evidence adduced atri@bwas legally insufficient to convict him of

depraved indifference murder.
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C. The Petitioner’s Legal Insufficiency Claim

Courts have held that defendants may befrefh changes in the law that occur before

their convictions become finaBeeFernandez v. Smittb58 F. Supp. 2d 480, 498-502

(S.D.N.Y. 2008). In New York, a petitioner’s casecomes final ninety ga after the Court of
Appeals denies his application for leave toegdpwhich is when a litigant’s option to petition

the United States Supreme Courtdowrit of certiorari expiresFernandez v. Artyz02 F.3d

111, 112 (2d Cir. 2005).

According to this formula, the Petitioner’s case became final on July 17, 2007, more than
a year after the Court &ppeals’ decision ifreingold This means that Petronio’s petition
should be reviewed under the depraved intifiee murder statute as interprete@ayne

SuarezandFeingold The Petitioner arguesatunder this interpretatn, the evidence presented

at trial was legally insufficient to convict hiof depraved indifferenceaurder. The Respondent
counters, as a threshold mattéat Petronio’s legal insuffiency argument is procedurally
barred. Before the Court can reach the merits @f Betitioner’s legal insufficiency claim, it

must determine whether this claim is even reviewable.
1. Independent and Adequate State Grounds

A defendant whose claim is rejected in state court for failure to comply with a state
procedural rule may be precluded from raisirgg ttlaim on habeas review in federal colBee

Coleman v. Thompsem01 U.S. 722, 729-30, 111 S. Ct. 2546, 115 L.Ed.2d 640 (1G8igia

v. Lewis 188 F.3d 71, 79 (2d Cir. 1999). Under the procedural default rules, “even when a
petitioner presents@lorable federal constitutional claimgferal habeas review is barred if the
claim was denied by a state court on a state duoeéground that is bbtindependent’ of the

merits of the federal claim and an ‘adegidasis for the court's decision.’Pernandez558 F.
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Supp. 2d at 489 (quotirtgarris v. Reed489 U.S. 255, 260, 109 S. Ct. 1038, 103 L.Ed.2d 308

(1989)).

A state procedural rule will be viewed asdependent” of a federal question if it was
actually relied upon as the “independent §afir the state court’s dismissgbeeFernandez

558 F. Supp. 2d at 489 (quotiRrgma v. Comm'r of Corr. Sery235 F.3d 804, 809 (2d Cir.

2000)). A state procedural bar‘&dequate” if it “is firmly esthlished and regularly followed by

the state in question” in the specificcumstances presented in a calgnroe v. Kuhlman433

F.3d 236, 241 (2d Cir. 2006) (citation omitted).other words, “State courts may not avoid
deciding federal issues by invoking procedurésuhat they do not apply evenhandedly to all

similar claims.” Garcig 188 F.3d at 77 (quotingdathorn v. Lovorn457 U.S. 255, 263, 102 S.

Ct. 2421, 72 L.Ed.2d 824 (1982)owever, “the principles of comity that drive the doctrine

counsel that a federal court that deems a stateedural rule inadequate should not reach that

conclusion ‘lightly or withoutlear support in state law.’ Id. (QquotingMeadows v. Holland

831 F.2d 493, 497 (4th Cir. 1987) (en baraxated on other ground$89 U.S. 1049, 109 S. Ct.

1306, 103 L. Ed. 2d 575 (1989).

In determining whether the state procedurtd rsi “adequate”, courts examine the “basis

for and application of state lawGarcig 188 F.3d at 77 (citations omitted). Ultimately, courts
in the Second Circuit “deem a state court's findihgrocedural default @equate’ if there is a

‘fair and substantial’ basis in statevdor the state court's determinatiorid. at 78.

Here, the Second Department held thatPetitioner’s legal $ficiency claim was

“unpreserved for appellate reviewdarn any event, without merit"Petroniq 34 A.D.3d at 603

(citing N.Y. Crim. Proc. Law 8 470.05(2)). Sinakernative holdings rendered, “in any event,”

have been ruled not to diminish the acttiallependent” reliancapon the procedural ground,
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this Court must consider whether New Yorgi®cedural default rule, 8 470.05, was “adequate”
to support the finding th&etronio defaultedEernandez558 F.3d at 504 (citindarvela v.

Artuz, 364 F.3d 415, 417 (2d Cir. 2004)).

The Supreme Court and the Sec@ictuit have held that “faile to object at trial when
required by New York's contempoeous objection rule . . . is an adequate and independent

state ground” to preclude habeas revi®®wera v. ErcoleNo. 07 Civ. 3577, 2007 WL

2706274, at *14 (S.D.N.Y. Sep. 18, 2007) (citivainwright v. Sykes433 U.S. 72, 86, 90, 97

S. Ct. 2497 (1977)Murray v. Carriey 477 U.S. 478, 485-92, 106 S. Ct. 2639, 91 L. Ed. 2d 397

(1986);Franco v. Walsh73 Fed. Appx. 517, 518 (2d Cir. 200&®arcig 188 F.3d at 82). Under

New York’s contemporaneous objection statuteplajection will be sufficient to generate an
appealable issue of law only “if the party mauie position with resgct to the ruling or
instruction known to theourt,” or “if in response to a ptest by a party, the court expressly

decided the question raised on appedl.Y. Crim. Proc. Law § 470.05(2).

It is well-established that“@eneral motion” is insufficient to establish an appealable

issue of law. Instead, for an objection to geneaateviewable issue, it must be “specifically

directed” at the alleged defency in the evidencePeople v. Hawkinsl1 N.Y.3d 484, 492, 872
N.Y.S.2d 395 (2008) (quotin@eople v. Gray86 N.Y.2d 10, 19, 629 N.Y.S.2d 173 (1995)
(explaining that “even where a motion to dissifor insufficient evidence was made, the
preservation requirement compels that the aentrbe ‘specifically directed’ at the alleged
error”). This requirement is designed to imprde truth-seeking funatn of trial courts and
promote the finality of their judgments. Asch, objections must lokelivered with enough
specificity to provide the trigudge with an opportunity tevaluate their legal merit$ray, 86

N.Y.2d at 20 (“The chief purpose of demandingicethrough objection or motion in a trial
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court, as with any specific objection, is to brthg claim to the trial court's attention. A general

motion fails at this task.”).

In this case, the Petitioner moved to dismisssta on the fact that the People have failed
to establish a prima facie case.” (Tr. 1162.) ¥tz judge denied the nion, noting that “there
is ... areasonable interpretatiof the evidence thatould establish the essential elements.”
(Tr. 1163.). Under New York state law, tlukjection was inadequate to preserve the

Petitioner’s legal sufficiency claim.

In Hawking a similar case, the defendant objectetionly that the People had failed to
make out a prima facie face, but that the Pebatefailed to proffer sufficient evidence to show
that his conduct was adequately depravesufgport a conviction under Section 125.25(2). 11
N.Y.3d at 493. Nevertheless, the Court of Appduld that the claim was unpreserved because
the objection was inadequately directed at the alleged deficidticy’he Court reasoned that
defense counsel could haveetited the objection at timeensrea element or at “the

circumstances evincing aglaved indifference”ld.; N.Y. Penal Law § 125.25(2).

The objection in this case, which was even less specific than the dagking was
insufficient to create a reviewahbksue of law in New York. Heever, this finding does not end
the Court’s inquiry as federal courts “arepowered under 28 U.S.C. § 2254 to look beyond a
state procedural forfeiture and entertain a giesoner's contention thhats constitutional rights
have been violated.Reed v. Ross468 U.S. 1, 9, 104 S. Ct. 2901, 82 L.Ed.2d 1 (1984). Even if
a claim is procedurally barred under state rules, a federal court may still review the claim on the
merits if the petitioner can demdrate both cause for the defauttdaresulting prejudice, or if he
can demonstrate that the failure to considercthien will result in a miscarriage of justice.

Coleman 501 U.S. at 749-50 (citations omitted).
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2. Whether There Was Cause for the Procedural Default

To establish “cause,” a petitionmust “ ‘show that some objective factor external to the
defense impeded counsel's efforts to comply with the State's procedural feéridndez558
F.Supp.3d at 490 (quotir@arrier, 477 U.S. at 479). To show “prejudice,” the procedural default
must also result in “actual” injury and causg'substantial disadvantage, infecting the entire
trial with error of constitutional dimensions.’Carrier, 477 U.S. at 494 (quotiridnited States

v. Frady 456 U.S. 152, 170, 102 S. Ct. 1584, 71 L. Ed. 2d 816 (1982)).

In this case, the Petitioner argues that hlarato make an adequately specific motion
challenging the sufficiency of the evidence wesused” by (1) the inefttive assistance of his
trial counsel; and (2) the fatftat the argument was not avaik until cases decided after the
trial offered a new interpretat of Section 125.25(2). The Court will address each of these

issues in turn.
a. Ineffective Assistance of Counsel

A petitioner can establish “cause” to excugga@edural default by showing that counsel
was ineffective in “failing propsy to preserve the claim for review in state couEdwards v.
Carpenter529 U.S. 446, 451, 120 S. Ct. 1587, 146 L.Ed.2d 518 (2000) (Ci&mier, 447 U.S.
at 488-89). In this context, “[n]ot just any deéincy will do” as the p@ioner must show that
counsel was “so ineffective as\timlate the Federal Constitutionltl. However, an ineffective
assistance of counsel claim miiself “be presented to the stateurts as an independent claim
before it may be used to establish cause for a procedural def@altier, 477 U.S. at 489. In
this case, the Respondent contends that Petraneffective assistance aebunsel claim was not
properly presented in the statauct and that therefore he isabie to establish cause for the

procedural default of hisdgl insufficiency claim.
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Following the denial of his dect appeals, the Petitioner filed a motion in the Suffolk
County Court under N.Y. Crim. Proc. Law § 440.1&&gate his conviction on the grounds that
he had received ineffective assistance of celundudge Hudson denied the motion at least in
part on the ground that this claim should have ba&®d on direct appeal under § 440.10(2)(c).

Section 440.10(2)(c) provides that:

the court must deny a motion to vacate a judgment when . . . [a]lthough sufficient facts
appear on the record of the proceedings underlying the judgment to have permitted, upon
appeal from such judgment, adequateaw of the ground or issue raised upon the

motion, no such appellate review or deteraion occurred owing to the defendant's
unjustifiable failure to take or perfect appeal during the prescribed period or to his
unjustifiable failure to raise such groundissue upon an appealtaally perfected by

him.

Id. This provision effectively preventiefendants from using § 440.10 motions as
alternatives to direct appeal. §logic is that if a particularilaim can be heard by the appellate
courts, it should be brought therethe first instance. Convergeif adjudicating such a claim
would involve a detailed considéi@n of facts that are eitherweor external to the original
proceeding, bringing the claim for the fitsne in a 440.10 motion is appropriatéurden v.

Artuz, 497 F.3d 178, 196 (2d Cir. 2007) (citiBweet v. BennetB53 F.3d 135, 140 (2d Cir.

2003)).

As noted above, a federal court reviewing a habeas petition “will not review a question of
federal law . . . if the [state court decision] rests on a state law grouns ithd¢pendent of the
federal question and adequadesupport the judgment.Coleman 501 U.S. at 729. Here, Judge
Hudson found that sufficient facts appeared in tia¢ tecord such that the ineffective assistance
of counsel claim should have been brought oealiappeal. On habeas review, the initial
guestion for this Court is whether Section 44@®)@) has been regularly invoked in similar

circumstancesSeeGarcig 188 F.3d at 77 (quotingord v. Georgia498 U.S. 411, 423-24, 111
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S. Ct. 850, 112 L. Ed. 2d 935 (199hpting that, to be “adequate support the judgment” a

procedural default rule must be “firméstablished and regularly followed”).

Petronio contends that the proceduralibgrosed by Judge Hudson was not adequate in
this case because Section 440.10(2)(c) is notistently applied to haneffective assistance
claims predicated on counsel’s failure to object to the legal sufficiency of a depraved

indifference murder charg&eePeople v. Brown41l A.D.3d 261, 264 (1st Dep’t 2007) (finding

the argument that counsel was ineffective fdirfgito move to dismiss a depraved indifference
murder charge could be raised in a Section MMhation rather than on direct appeal because
the rationale for counsel’s failure was not cligam the record). However, the issue is not
whether state courts have invoked Section 440.1Q(@)(bis very narrow factual context. The
issue is whether Section 440.10(2)(c) has beenadyguhvoked where the state court finds that

the basis for an ineffective assistance of celidsim was clear on the face of the record.

Fortunately, the Second Circuit has already a&med this question, finding that “[w]here
the basis for a claim of ineffecévassistance of coungslwell established ithe trial record, a
state court's reliance on subsecti{@)(c) provides an independemtdadequate procedural bar to

federal habeas reviewMurden 497 F.3d at 196. The Court’s task, then, is to determine

whether counsel’s alleged deficiency—his failto@bject to the depraved indifference charge

with adequate specificity—was westablished in the trial record.

Petronio is correct that a&ion 440.10 motion is the appriate mechanism where an
ineffective assistance of counsel claim “invawaatters outside theaord relating to the

reasons for trial counsel’s failute object to certain testimonyPeople v. Reyed1 A.D.3d

293, 782 N.Y.S.2d 457 (1st Dep’t 2004). In sgekes, an ineffectiv@ssistance of counsel

claim would appropriately be raised irsaction 440.10 motion because there could be any
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number of strategic reasons not evident in tikensewhy counsel might have chosen not to raise
an objection. However, this is not a case witexensel completely faileth object to the legal
sufficiency of a charge, a sceimathat would invitespeculation about his strategic reasons for

not offering an objection.

Here, Petronio’s trial counsel offeremh the record, a generalized objection to the
sufficiency of the depraved indifference murdkarge. (Tr. 1162.) The Court is hard-pressed
to imagine—and Petronio does not make a comvineffort to explair—how counsel’s failure
to offer a more specific objeotn that would have actually presed the issue for appeal might
have been part of some off-the-record trialtegg. Because the allegedor is clear from the
record itself, this is not a case where the Alppe Division would havdéeen unable to test

counsel’s ineffectiveness.

Under these circumstances, where all efittformation Petronio needed to challenge
counsel’s failure to preserve tlegal insufficiency issue was camed in the trial record, Judge
Hudson properly found that Petronio’s ineffectigsiatance of counselaiin should have been
raised on direct appeal. Therefore, the Counddithat Petronio’s ineffective assistance of
counsel claim was never properlyepented to the state courtsccordingly, he is unable to

show that counsel’s alleged inettiveness caused his default.
b. The Novelty of Petronio’sLegal Insufficiency Argument

As discussed above, at the time of thetfeier’s trial, the elements of depraved
indifference murder were establishagdthe Court of Appeals’ decision Register 60 N.Y.2d
270. He argues, therefore, that he could nee ltaafted a motion to dismiss along the lines of
his current argument because the underlying llegsiks of the argument had yet to be developed

in Payne SuarezandFeingold Petronio claims that the ndixeof the legal insufficiency
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argument he now presses, should establish “cause” for his failure to object with adequate

specificity.

A petitioner may show cause for a proceduaefault where an argument he makes on
habeas review was so novel that its legal basis was not reasonably available to &nuslel,

v. United States523 U.S. 614, 622, 118 S. Ct. 1604 (1998) (quoting Reed v, R&4J.S. 1,

16, 104 S. Ct. 2901, 2910, 82 L.Ed.2d 1 (1984). HowekerSupreme Couhias observed that
“‘[w]here the basis of a . . . claim is availaphnd other defense counsel have perceived and
litigated that claim, the demands of comatyd finality counsel against labeling alleged
unawareness of the objection as cdosa procedural default.” Bousley 523 U.S. at 623 n.2

(quotingEngle v. Isaac456 U.S. 107, 134, 102 S. Ct. 1558, 71 L.Ed.2d 783 (1982)).

The Petitioner points out that, af@narez a defendant can be convicted of depraved
difference murder “when but a siegoerson is endangered in omalyew rare circumstances.” 6
N.Y.3d at 212. Petronio’s fundamental argumeriat his case does natesent one of these
rare circumstances. According to Petronio, his celmfailure to preserve the legal sufficiency
challenge should be excused because this amguoould not reasonably have been within

counsel’'s contemplation at the time of hialtm April of 2002. The Court agrees.

Section 125.25(2) underwent a drastic changharyears after P&tnio was convicted
and there is no indication that the argumemdwe advances was perceived or litigated three
years befor&uareavas decided. Therefore, the Counid$ that Petronio has established cause
for the procedural defauliSeeFernandez558 F. Supp. 2d at 494 (finding that the “evolving
state” of Section 125.25(2) excussmlinsel’s alleged failure fareserve a legal sufficiency

argument).
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The Court also has no difficulty in fintly that Petronio has established prejudice
resulting from the default. As the Court notedt@rnandezthe difference between a conviction
for depraved indifference murder and onerf@anslaughter is significd, with the former
carrying a potential prison term of twenty five y2#v life while the latter carries a term of five
to fifteen years imprisonmentd. at 494. Under the circumstancttere is no qustion that the

procedural default would result in anury of “constitutional dimensions’Carrier, 477 U.S. at

494,

Even if Petronio’s legal sufficiency argumesiprocedurally barred, the Court finds that

a miscarriage of justice walitesult if his claim was not reached on the merits.
3. Miscarriage of Justice

Petronio claims that it would be a miscargagf justice for the Gurt not to reach the

merits of his legal sufficiencgrgument. The Court agrees.

As noted above, a federal court may esvia state court ruling that rested on
“independent” and otherwise “adequate” grounds if the Petitioner can show that failure to
consider the claim would result iffandamental miscarriage of justiceColeman 501 U.S. at
749-50. Under this exception, a petitioner may ewadecedural bar if hean show that “he is

actually innocent of the crime farhich he has been convictedDunham v. Travis313 F.3d

724, 730 (2d Cir. 2002) (citin§chlup v. Delp513 U.S. 298, 321, 115 S. Ct. 851, 130 L. Ed. 2d
808 (1995), an€arrier, 477 U.S. at 496). In this contekXtactual innocence’ means factual
innocence, not mere legal insufficiencyBbusley 523 U.S. at 623. “To establish actual
innocence, [a] petitioner must demonstrate thatjgint of all the evidence,’ ‘it is more likely
than not that no reasonable juravuld have convicted him.” ’Id. (citing Schlup 513 U.S. at
327-28).
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In pressing the argument that a miscarriagesifce will result if the Court declines to
review the merits of his legal insuffency claim, Petronio relies heavily Bernandez 558 F.
Supp. 2d 480. Ikernandezthe petitioner chased after the victim in a car, got out, and beat the
victim four to five times over the headth a flashlight, causing fatal injuriegd. at 482.

Fernandez was acquitted of intentional murder cbuaticted of depraved indifference murder.
Id. at 483. On habeas review, he claimed thatttte evidence introduced at trial was legally
insufficient to support the depraved ifidrence murder conviction in light &eingold Id. The

Honorable Denny Chin, then a Unit8tates District Judge, agreeld.

Judge Chin held that, even if the argumeas procedurally defaulted, a fundamental

miscarriage of justice would resifithe merits were not reachetl. at 494. As he explained:

Fernandez has made a colorable showing thettehe is actually innocent of depraved
indifference murder. While the evidensarely proved that he was guilty of
manslaughter, as discussed below, his actwes as described by the People at trial-
simply did not constitute depved indifference murder asmatter of law, and it would
be manifestly unjust for him to serve annce for a crime that he did not commit.

Id.

The Court finds Judge Chin’s analysis perseasind applicable tthe instant case. As
discussed in greater detail belahe Court finds that, viewintpe evidence in the light most
favorable to the People, no reasonable jooad have convicteBetronio of depraved

indifference murder under tiRgayne SuarezFeingoldformulation of Section 125.25(2). In this

sense, Petronio is factually innocent of ¢harge for which he was convicted and it would

therefore be a miscarriage of justice to sigleshe merits of his claim on habeas review.

Contrary to the Respondent's argument, dipeér need not offemew evidence in order
to invoke the miscarriagef justice exception. IBousley the petitioner pleast guilty to drug

possession with intent to distriey21 U.S.C. § 841(a)(1), and“issing” a firearm “during and

24



in relation to a drug trafficking crime, inatation of 18 U.S.C. 824(c).” 523 U.S. at 616.
Petitioner sought habeas relief from the firr@onviction, arguing that neither the “evidence”
nor the “plea allocution” showed a “connection between the firearms in the bedroom of the
house, and the garage, where the drug trafficking occurtdddt 617. The District Court
dismissed his petition and W his appeal was pending gtisupreme Court held Bailey v.
United States516 U.S. 137, 144, 116 S. Ct. 501, 506, 133 L.Ed.2d 472 (1995), that §
924(c)(1)’s “use” prong requires the Governmenshow “active employment of the firearm,”
such that a defendant could not be convictetkuthe statute for merely storing a gun near

drugs or drug proceed®ailey, 516 U.S. at 144.

After the Court of Appeals affirmed thesdiissal of the petition, the Supreme Court
granted certiorari to address whetBailey should be applied retroactively to Bousley’s case.
Bousley 523 U.S. at 617-18. The Court held that although the petitioner's claim was
procedurally defaulted, a remand was necessaigtermine whether he could make a showing
of actual innocence that would ergitiim to a hearing on the meritigl. at 623. Bousley
therefore, reflects thatetitioners may show actual inre not only tlough the introduction

of new evidence but by highlightingteérvening changes in the laveeid. at 623-24.

The Respondent also claims that to allowr@teo to invoke the miscarriage of justice
exception here would set a precedent thaild/ permit any petitioner asserting a legal
insufficiency argument to overcome the procedural bdowever, the Court is skeptical of this
prediction given the unigue nature of the Petitioner’s argument. In this case, the Petitioner does
not simply claim that the evidence bearing on onthefelements of the charge was insufficient.
His argument is that, underetltontrolling interprition of Section 125.25(2), he could not

possibly have been convicted of depravadifference murder. In the Court’s view, the
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miscarriage of justice exception was designeceautlin part, for petitioners who can show this

rare type of factual innocence.

The Court is mindful that “th&undamental miscarriage ofgtice exception is ‘extremely
rare’ and should be applied only‘the extraordinary cases.’Sweef 353 F.3d at 142 (quoting
Schlup 513 U.S. at 321-22). The Court also recognilzasPetronio is not the most sympathetic
petitioner. However, his case is extraordinarthim sense that, after his trial, the crime for
which he was convicted underwent a substantialrohat change. In the Court’s view, he is
entitled to avail himself of those changes, anglatild be unjust not tceach the merits of his

claim.
4. Finally, The Merits

The Petitioner argues that under the newprttation of Sectiod25.25(2) set forth in

Payne Suarez andFeingold the evidence presented at trialswagally insufficient to convict

him of depraved indifference murder.

A petitioner asserting a legal iffigiency claim “is entitled to Haeas corpus relief [only] if
it is found that upon the rembevidence adduced at the trialnadional trier of fact could have

found proof of guilt beyond a reasonable douldiatkson v. Virginiad43 U.S. 307, 324, 99 S.

Ct. 2781, 61 L. Ed. 2d 560 (1979). In undertakimg analysis, the @irt must view the
evidence in the light most favorable to the profeauand draw all permidslie inferences in its
favor. Fama 235 F.3d at 811. Even under this deferéstendard, in view of the prevailing

interpretation of Section 125.25(2), Retio’s conviction canot stand.

In Suareza case the New York Court of Apgls decided well before Petronio’s

conviction became final, the defendant stabbed his girlfriend three times and fled their apartment
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leaving her to bleed to deatBuarez6 N.Y.3d at 205. In a companion case decided in the same
decision, a separate defendant stabbed heribogifduring an argument, called 911, and then

left the apartment before the ambulance arrivddat 206. The boyfriend died of the stab

wound at the hospitald. Both defendants were convictetidepraved indifference murdeld.

at 205-06. In reversing their convictions, the CadirAppeals drasticallparrowed the scope of

the depraved indifference murder statute.

After Suarez“indifference” is now best understood as a dispassion towards the fate of
the victim -- “a willingness to act not because amends harm, but because one simply doesn't
care whether grievous harm results or notN.%.3d at 214. Criticallythe Court of Appeals
explained that, under the proper constructioB@gtion 125.25(2) “[a] defendant may be
convicted of depraved indifference murderentbut a single persas endangered in onkyfew
rare circumstances.” Id. at 212 (emphasis added). These “rare circumstances” are strictly
limited to cases where a defendant “intendthee to seriously injure, nor to kill, but
nevertheless abandons a helplegb\arnnerable victim in circumstances where the victim is
highly likely to die,” or those fact pattermghere the defendant, “teg with a conscious
objective not to kill but to harm-pgages in torture or a brutakolonged and ultimately fatal
course of conduct against a fieularly vulnerable victim.”ld. The evidence adduced at trial

reflects that Petronio’s case does notifal either of these categories.

With good reason, the Respondent does not ndriteat this is théype of abandonment
case that could support a demdvundifference murder contion. The archetypal abandonment

casesKibbe andMills, present a quite different set of facts.Kibbe, three defendants robbed

an intoxicated man, took most of his clothinggdeft him on the side of a dark highway in

frigid temperatures where he was later accidgnsaitlick and killed by a motorist. 35 N.Y.2d at
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410-11. On this recordthe Court of Appeals affirmed their convictions for depraved
indifference murderld. at 413. InMills, the defendant pushed a twelraar old boy into a lake,
saw the victim strike his head tme pier, and yet did nothing tov&athe victim as he drowned.
1 N.Y.3d at 275. The Court of Appeals found #vidence sufficient to convict Mills of

depraved indifference murdeg&eeid. at 275-77.

Here, the testimony from Petronand Dr. Catanese reflects that, at the very least,
Petroniointended to seriously injure Walter during theight, taking this fact pattern outside the
realm of the abandonment cases. Dr. Catanessisony also shows th#{alter died instantly

from his injuries and not because Bato failed to summon help. (Tr. 1108.)

The Respondent argues that, although tbpesof Section 125.25(&)as significantly
narrowed after Petronio’s triad, reasonable jury cadiktill have convicted him of depraved
indifference murder in this case because his crime was carried out with extreme brutality against
a vulnerable victim. In pressing this argumehne Respondent implies that Walter was a
vulnerable victim because he had been sprayed with pepper spray and was on the ground when

the fatal blows were delivered.

In the Court’s view, Walter was not the typevulnerable victim contemplated by the
New York Court of Appeals, as the cases thamto this category all involve the severe

mistreatment of infants or young childreBeePeople v. Bryce88 N.Y.2d 124, 126, 643

N.Y.S.2d 516 (1996) (affirming geaved indifference murdeonviction for defendant who
inflicted serious injuries on his seven-week-old s&®st 85 N.Y.2d at 827 (affirming depraved
indifference murder conviction afefendant who repeatedly beat her nine-year-old son and

failed to obtain progemedical treatmentPoplis 30 N.Y.2d at 87 (affirming depraved
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indifference murder conviction alefendant who beat a three-aamdhalf year old child over the

course of five days, causing the child’s death).

However, even assuming that Walter couldlidqpas a vulnerable victim, he was not
tortured or subjected to a prolonged course of @ab&ather, Walter died from injuries sustained
during a one-on-one struggle that could not have taken more than a few minutes. Cases decided

afterSuarezreflect that the instant fagiattern clearly falls outside the reach of this exception.

In People v. Harristhe defendant and the victim weaneolved in an altercation outside a

bar. 13 Misc.3d 901, 821 N.Y.S.2d 844 (Sup. Cteé€ns Cnty. 2006). The defendant left the
scene after striking the victim in the jaw only teur@ with what he described as a pipe but what
eyewitnesses said was a knild. at 903. The defendant ran over to where the victim was
laying, hit him twice with the object, and then stomped on the victim’s head andldeckhe
Court found the evidence legallysufficient to convict the defelant of depraved indifference

murder. Seeid. at 904-06.

In People v. Pomighe defendant left the scene ofamsault after peatedly kicking,

stomping, and punching the victim forawo fifteen minutes. 55 A.D.3d 630, 631, 865
N.Y.S.2d 134 (2d Dep’'t 2008). When he returfied minutes later, he continued to stomp,
kick, and punch the victim for another five to twenty-five minutiels. The defendant even
returned a third time to forcefully kidke victim, who was by then unconscioud.
Nevertheless, the Second Department found tleattidence was legallgsufficient to convict
the defendant of assault in the first degresetdaon depraved indifference to human liie. at
632. Surely if Pomie’s conduct waset considered a prolonged csearof abuse, then it strains

reason to find that Petronio’s behavivould fit into this exception.
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Although theRegisterstandard was still in place thie time of his trial, Petronio was
entitled to benefit, on direcppeal, from changes in the lavatloccurred before his conviction

became final. Unde€Buarezthe evidence offered at Petronio’s trial was legally insufficient to

convict him of depravethdifference murder. 6 N.Y.3d 202t is well-established that a
defendant’s due process riglat® violated when he i®ovicted absent proof beyond a
reasonable doubtSeelackson443 U.S. at 307 (holding that atiiener is entitled to habeas
relief if no rational trie of fact could have found proof glilt beyond a reasonable doubt). The
state courts’ affirmance of his conviction was #iere contrary to clebrestablished federal

law.

In view of the Court’s rulingon the Petitioner’s legal sufiency argument, it is

unnecessary to review his remaining claims.

. CONCLUSION

For the foregoing reasons, Petronio’s petitiangavrit of habeas corpus is granted. His
conviction for depraved indifferee murder is vacated, and ttese is remanded to the state
courts for further proceedingsmsistent with this opinion.

SO ORDERED.

Dated: Central Islip, New York
September 14, 2010

/s/ Arthur D. Spatt
ARTHUR D. SPATT

United States District Judge
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