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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

KENNETH A. WALTERS

Plaintiff, MEMORANDUM & ORDER
09-CV-556 (MKB)

V.
SUFFOLK COUNTY, NABIL SALEH, PO
MILLER, DOCTOR CARA CHOY, NURSE
JOANNE WILLIAMS, JOHN DOES (25) and
JANE DOES (5),

Defendant.

MARGO K. BRODIE, United States District Judge:

Plaintiff Kenneth A. Waltes commenced the aboeeptioned actiofpro se on
February9, 2009. On May 20, 2010, Plaintiff filed a Second Amended Compgldegingwhat
appeato beviolations of the Fourth and Fourteenth Amendments. On June 7,R26fEBdants
CaraChoy and Joanné/illiams moved to smissthe Second Amended Complafat
insufficient service of process pursuaniigle 12(b)(5) of thé&ederal Ruls of Civil Procedure.
On May24, 2013, Defendant Suffolk County moved for summary judgment pursuant to Rule 56
of the Federal Rukeof Civil Procedureln serving its motiorfor summary judgment, Suffolk
County included a supplemental NoticePim S Litigants letter in compliance with Rule 56.2
of the Local Rules of the United States District Courts for the $outind Eastern Districts of
New York (“Local Rules”and reminded Plaintiff that his response was due by June 12, 2013.
(Docket Entry No. 109.) Plaintiff did not respond to the motion for summary judgment but has
opposed the motion to dismige SecondhmendedComplaint by Choy and WilliamsAt oral

argument on February 21, 2014, the Court, on consent of the parties, conedeiedant Nabil
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Saleh’s lettedated June 25, 2013, (Docket Entry No. 1@®5 motion for summary judgment
andheardtestimory from Saleh The Court also granted Suffolk County’s motion for summary
judgment at oral argument.he Court explains below its grant of summary judgnasid

Suffolk County and decides the remaining motions.

I. Background
a. DefendantsNamed in Plaintiff's Complaints

On February 9, 2009, Plaintiff commenced this action against Suffolk County, the
Suffolk County Police Departmer&tony Brook Medical Center, Police Officer Miller,
Registered Nurse Jane Doe and Registered Nurse Johallegeng,inter alia, thatPlaintiff
was the victim of excessive force by Officer Miller. (Docket Entry No.PIgintiff also alleged
that Suffolk County failed to train and supervise its officers and operated witlveépra
indifference tats officers’ use of excessive forceld() On May 20, 2010, Plaintiff filed a
Second Amended Complaint against Steven Levy, individually and in his offapakity
Richard Dormer, individually and in his officiaapacity Police Officer Scott Mille,
individually and in his officiatapacity Police Officer O’Brien, individually and in his official
capacity Doctor Cara Choy, individually and in her officapacity Nurse Joanne Williams,
individually and in her officiatapacity Nabil Saleh, John Does @)and Jane Does<{b).

(Docket Entry No. 49 (“Second Am. Compl.”).) Although the Second Amended Complaint did
not name Suffolk County as a Defendant in the caption, it did include language in the body of the

complaint alleging municipal liability. (SuffelCnty. 56.1 { 3.)

! Police Officer Scott Miller is incorrectly identified as “Sean” Miller in Plaintiff's
Second Amended Complaint and other documents in the record.



b. History of Serviceas toDefendantsChoy and Williams

By MemorandunandOrderdated June 4, 2009, the Honorable Joanna Seybert,
previously assigned to this action, directed “the New Y adteSAttorney General's Offic®
ascertain the full names of the unidentified medical staff whom Plaintiff seels tmd the
addresses where each may be servdddlters v. Suffolk CntylNo. 09CV-0556, 2009 WL
1605415, at *4 (E.D.N.Y. June 4, 2009). Judge Seybert orderedé¢Hatate Attorney General
comply within 45 daysld. Plaintiff notified Magistrate Judge E. Thomas Boyle, by letter dated
August 24, 2009, that tHatateAttorney Generas office (“State Attorney Generaljadyet to
comply withthe Court’s June 4, 20@rder (Docket Entry No. 16.) By letter dated September
25, 2009, Plaintiff notified Judge Seybert of BtateAttorney General’s noncompliance.

(Docket Entry No. 20.) At an initial pretrial conference, held on November 4, 2009, Judge Boyl
ordered tle StateAttorney General tprovide Plaintiff with “copies of all his SUNY SB Medical
records relating to his admission through the ER on 1/26/09.” (Minute Entry Dated Nov. 9,
2009.) On December 10, 2009, Judge Boyle again ordered the Attorney General to provide the
names of medical staff by February 26, 2010. (Minute entry dxedL0, 2009.)

By letterdated February 27, 2010, tB&ateAttorney General finally provided Plaintiff
with a spreadsheet of the names and addresses of Stony Brook UnMeudiital Center staff
who provided care to Plaintiff. (Docket Entry No. 95ipwever the spreadsheet did not
include an address f@octor CaraChoy or Nurse JoaniWilliams. (Id.) Based on the
information provided, on May 20, 2010, Plainfifed a Second Amended Complaint, naming
Choy and Williams as Defendants. (Second Am. Cofff8-9) Thereaftey Defendants Choy
and Williams, through thecounsel Assistant Attorney General Ralph Pernittkly
participated in pretrial litigationNot until February 28, 2013, did Choy and Williaserve

Plaintiff with amotion to dismiss. (Docket Entry No. 81.)



c. Substance of Plaintiff's Second Amended Complaint

According to the allegations in Plaintiff's Second Amended ComplRlaintiff was
arrested on January 26, 2008. (Second Am. CompR.) Plaintiff was attacked and beaten by
Nabil Salerandrendered unconsciousld(f1 13, 16.) Whilélaintiff wasunconscious, the
Suffolk County Police Department dispatched Offidditer and O’Briento the scene.Id.
16.)

Saleh told the officers that he was “arresting” Plaintiff for breaking intora.stal.

1 17.) Officer Miller kicked Plaintiff in the head, chest, and back in an effort to ake(d.

1 18.) At some point Plaintiff \as transferred to Stony Brook University Medical Center
(“Hospital”). (Id. 119.) Choy and Williams placed catheters in Plaintiff's urinary tract and
probed and ped Plaintiff mechanicallyn an effort to wake Plaintiff (Id. § 20.) Plaintiff
allegegsthat Choy and Williams believed Plaintiff to be playing “possum” due to statements
given to them by Officer Miller. 1d.) Plaintiff was admitted to the Hospit@hdwas in the
Hospital forthree days. 1¢.)

[I. Discussion
a. Motion to Dismiss Pursuantto Rule 12(b)(5)—— Choy and Williams

It is undisputed that Plaintiff has failed to serve the Second Amended Compl@nbyn
and Williams. As a resultChoy and Williams moved to dismiss fasufficient service of
procesgursuant to Rule 12(b)(5).

“Before a federal court may exercise personal jurisdiction over a defetttant,
procedural requirement of servisesummons must be satisfiedDynegy Midstream Servs.,
L.P. v. Trammochem51 F.3d 89, 94 (2d Cir. 2005) (quoti@gnni Capital Int’l, Ltd. v. Rudolf
Wolff & Co, 484 U.S. 97, 104 (1987)). “[W]hen a defendant moves to dismiss under Rule

12(b)(5), the plaintiff bears the burden of proving adequate séniitiekerson v. Napolitano



604 F.3d 732, 752 (2d Cir. 2010) (quotidgrda Media, Inc. wViertel 417 F.3d 292, 298 (2d
Cir. 2005); Khan v. Khan360 F. App’x 202, 203 (2d Cir. 2010) (same). Under Rule 4{m)
service is not effected within 120 dags;ourt shall grant an extension whenglantiff has
shown good cause. Fed. R. Civ4ln); see alsZapata v. City of New Yark02 F.3d 192, 196
(2d Cir. 2007). If a plaintiff fails to show good cause, Rule s courts, in their
discretion, to dismiss the action or direct that service be effected withecdieg time. Id.; see
also Meilleur v. Strong682 F.3d 56, 61 (2d Cir. 2012) (“district courts have discretion to grant
extensions, and may do so ewerthe absence of ‘good causeZapatg 502 F.3d at 196
(same) Bogle-Assegai v. Connecticdt70 F.3d 498, 508 (2d Cir. 200@pame) Ostrow v.
Parker, No. 13CV-3155, 2014 WL 6657At*3 (E.D.N.Y. Jan. 7, 2014) (samjting Sciotti v.
Saint Gobain ContaineyNo. 06CV-6422, 2007 WL 4180737, at *4 (W.D.N.Y. Nov. 20,
2007); Alsaidi v. City of New YoriNo. 12CV-5771, 2013 WL 4052880, at *3 (E.D.N.Y.
Aug. 12, 2013)same)
i.  Plaintiff has ShownGood Cause

The Second Circuit has made clear that district ctarte discretion tdetermire
whether good cause exists under Rule 4(89e Zapatab02 F.3d at 197 Kfter all, the district
court’s determinations on whether good cause is present (and, if so, how long a®extensi
would be appropriate) are exercises of discrétipihompson v. Maldonad809 F.3d 107, 110
(2d Cir. 2002)“Although we have not previously @emined the standard of review applicable
to Rule 4(m) dismissals for failure to serve process, we join our sister circtgtgewing such
dismissals for abuse of discretin. In determining good cause, courts in this Circuit have
looked at(1) a daintiff's reasonable efforts to serve defendaatsl(2) whether dfendants have

been prejudiced by the delageeVisco v. Brentwood Union Free Sch. Disto. 13CV-0011,



2014 WL 66548at*3 (E.D.N.Y. Jan. 8, 2014) (“The following twlactors areelevant in a
Court’s evaluation of good cause: (1) the reasonableness and diligence off'plaifaifts to
serve; and (2) the prejudice to defendants from the delay.” (quétisgwitz v. Am. Postal
Workers Union190 F.R.D. 53, 57 (E.D.N.Y. 199%)Vaher v. Town of Orangetown, N.916
F. Supp. 2d 404, 419 (S.D.N.Y. 2013) (sansaith v. Ford Motor CoNo. 07CV-422S, 2009
WL 2448472, at *2 (W.D.N.Y. Aug. 7, 20093ame)

Under the circumstancésre, Plaintiff has made reasonable efforts to sEehay and
Williams. Pursuant to Rule 4(m), Plaintiff should have ser@édy and Williams by
SeptembeRl, 2010.According to Choy and Williams, Plaintiff wasvarethat he had failed to
serve thenas they included an improper service affirmative defan#igeir Answer to the
Second Amended Complaint and initheitial pretrial order provisions. (Choy and Williams
Mot. to Dismiss Mem.24.) According to Plaintiff, the fault lies with Choy and Williams’
counsel for never complying with the Court’s June 4, 200rto provide the names and
addressesf the medical staff in question. (Pl. Opp’n Mem. 2.)

Subsequent to receiving their names filinty a Second Amended ComplaintafPkiff
made no effort tensure servicen Choy and Williams. e Court recognizes that “[w]hile
there is ‘an obligation on the part of the court to make reasonable allowancesdbpproose
litigants from inadvertent forfeiture of important rights because of their lalggal training . . .
such protection ‘does hexempt a party from compliance with relevant rules of procedural and
substantive law. . . .”Johnson v. DHS/ICENo. 13-CV-0288A, 2013 WL 6669232, at *3
(W.D.N.Y. Dec. 18, 2013) (quotin§ellers v. Royal Bank of Cangdéo. 12CV-1577, 2013
WL 1222668, at *1 (S.D.N.Y. March 21, 2013)). Plaintiff knhathe couldcommunicate with

the Court by letter— he had effectively done so on prior occasioYiet, Plaintiff failed to



notify the Court of any problems concernihg serviceof Choy and Williams Nonetheless,
Plaintiff reliedon the Court’s June 4, 2009 Oradnich directedhe Attorney General to provide
Plaintiff andthe Court with the names and addresses of the medical staff in question within 45
days sahat the Court could issue summonsesdairett service.Walters 2009 WL 1605415,
at*4. Given theclearlanguage of the Court’s June 4, 2009 Order, it was reasonable for Plaintiff
to rely on said Order even in the face of Choy and Williams’ affirmativendefthat they were
not served with process. The Court finds that utiteecircumstance®laintiff did take
reasonable efforts to direct service.

With respect to prejudice, the Court finds that Choy and Williams have not been
prejudiced by the delay in service. Choy and Williams have patrticipated, witisaet in all
stages of pretrial litigation. Furthermore, Choy and Williams failed to modistassthe
Second Amended Complaint pursuant to Rué)(5)until threeyears after Plaintiff filedhe
Second Amended Complaint. Finally,naithertheir initial nor reply memorandum did Choy
and Williams argue that they were prejudiced by the delay

After assessing Plaintiff’'s reasonable efforts ang possible prejudice against Choy and

Williams, the Court finds that Plaintiff has sufficiently shown good cdudt¢owever, even

2 The Court is aware that, as a basiiciple, courts in this Circuit agree that “fgid
cause is generally found only in exceptional circumstances where the fdiaildire to serve
process in a timely manner was the resulti@uenstances beyond its control[ff. Refractories
Co. v. Forty Eight Insulations, Incl87 F.R.D. 503, 505 (S.D.N.Y. 1999) (citation anerfinél
guotation marks omitted}ee alsdPark Plus, Inc. v. Ardeon Realty Corplo. 13€CV-6917,
2014 WL 338543at*1 (S.D.N.Y. Jan. 28, 20143ame)Beauvoir v. U.S. Secret Ser234
F.R.D. 55, 56 (E.D.N.Y. 2006) (samendPlaintiff’ s pro sestatus is not grounds for an
automatic extensioaf time to serve the complairsge G4 ConceapVktg., Inc. v. MasterCard
Int'l, 670 F. Supp. 2d 197, 199 (W.D.N.Y. 2009) (“[l]gnorance of the law, even in the context of
pro selitigants, does not constitute good cause under Rule 4(m) (altefationgn original)
(citationsand internal quotation marks omitjgdMadden v. Town of New Hayéyo.
07-CV-111, 2008 WL 2483295, at *2 (D. Vt. June 17, 2008) (stating fhrat Sestatus alone



absent such a showing, as discussed below, the Court gramida dscretionary extension

ii. The Court Will Exercise its Discretion to Extend the Time for Service

Even if Plaintiff had not shown good cause, this Court would nevertheless exercise its
discretion and extend the time for Plaintiff to serve Choy and Williams. In detegwwhiether
to exercise a discretionary extension under Rule 4(m), courts in this Ciresliageeed upon the
importance of four factors: “(1) whether any applicable statutes of tiomsawould bar the
action once rdiled; (2) whether the dendant had actual notice of the claims asserted in the
complaint; (3) whether defendant attempted to conceal the defect in servi¢Et)pmdether
defendant would be prejudiced by extending plairgtifime for service.”Park Plus, Inc. v.
Ardeon Realty CorpNo. 13CV-6917, 2014 WL 338543, at *2 (S.D.N.Y. Jan. 28, 2014)
(quotingVaher, 916 F. Supp. at 420AbdulHakim Bey v. HyltonNo. 12CV-5875, 2013 WL
6642034, at *7 (S.D.N.Y. Dec. 16, 2013) (same) (qudiogghorian v. LeeNo. 11CV-36CM,
2012 WL 6043283at*4 (S.D.N.Y. Dec. 3, 2012)Johnson2013 WL 6669232, &8 (same);
Purzak v. Long Island Hous. Servs., Jido. 12CV-1747, 2013 WL 5202711, at *5 (E.D.N.Y.
Sept. 13, 2013) (same) (quotiGarroll v. Certified Moving & Storage, CoNo. 04CV-4446,
2005 WL 1711184, at *2 (E.D.N.Y. July 19, 20p5)

Here, the balance of the facteveighin favor of the Court granting a discreteom
extension It is clear fromthe record tha€Choy and Williamglid not conceathe defect in

service consguently, the third factor disfavors Plaintiff. Turning to the other factbesfirst

does not constitute good causeHowever, a discussed above, the State Attorney General was
ordered to provide the namasd addressés the Court and the Court ordertbat upon receipt

of the information, the Clerk of the Couvis toissue summonses and copies of the complaint
for service by the United States Marshal for the Eastern Disfridew Yorkwithout

prepayment of feesSeeWalters v. SuffoliCnty, No. 09CV-0556, 2009 WL 1605415, at *5
(E.D.N.Y. June 4, 2009). Under tlesircumstanceshe Court is presented with the exceptional
situationwhere Plaintiff's failure to serve process was the result of circumstaegesdhis
control.



favors Plaintiff as a dismissal would effectively bar recovetjClourts have consistently
considered the fact that the statute ofiltions has run on a plaintiff’claim as a factor
favoring the plaintiff in a Rule 4(m) analysisPurzak 2013 WL 5202711, at *6 (quoting
Carroll, 2005 WL 1711184, at *2Park Plus,2014 WL 338543, at *2 (finding that this factor
weighed in plaintiff's favor where the statute ahitations would bar recovery of a portion of
the damages alleged)strow; 2014 WL 66572, at *4 (finding that this factor did not weigh in
plaintiffs’ favor where there was no statute of limitations issii¢he second factor also favors
Plaintiff as theras no disputehat Choy and Williams had actual notice of the claims asserted in
the Second Amended ComplairBeelordan v. Forfeiture Support Assocso. 11CV-3001,
2013 WL 828496, at *10 (E.D.N.Y. Mar. 5, 2013) (granting extension of time whase “it
undisputed tat defendant received plaintdgfpleadings”). Finally, the fourth factor favors
Plaintiff as Choy and Williams have not shown prejudiChoy and Williams argue that an
extension should not be granted because Plaintiff is not likelyctiesd on the merits. (Choy
and Williams Mot. to Dismiss Mem-80.) The Court declines to address the merits of
Plaintiff's action against Choy and Williams at this tinAdthough Choy and Williamé&will be
burdened with the obligation to defend tlas/uit if the extnsion is granted . . . that does not
rise to the level of prejudice necessary to tip the balance of this factor in [Be&hthvor.”
Lumbermens Mut. Cas. Co. v. DindMo. 06€CV-3881, 2009 WL 2424198, at *4 (E.D.N.Y.

Aug. 6, 2009)see alsdPurzak 2013 WL 5202711, at *7 (same) (quotihgrdan 2013 WL

® Plaintiff was arrested odlanuary 26, 2008 anhd statute of limitations for 1983
action is three yea, see Jones v. City of New York Agencies=. App’x ---, ---, 2014 WL
185023 at*1 (2d Cir. Jan. 17, 2014)New York’s general personal injuryastite of limitations
applies to 8§ 1983 clain}. BecausdPlaintiff’'s claim arises from events over six years tid
claimwould be barred by the statute of limitaticared adismissal of Plaintiff's action will result
in an absolute bar to recovery.



828496, at *10).

The Court finds that upon review of the factors set forth alibeegquities tip in
Plaintiff's favor. Accordingly, the motion to dismiss on behalf of Choy and &xlé is denied
andPlaintiff is granted0 days to serve the summons and Second Amended Complaint upon
Choy and Williams.

b. Eleventh Amendment Immunity — Choy and Williams

TheEleventh Amendment protects state officials acting in their official capaaibies f
suits for money damage&eeKentucky v. Grahap#73 U.S. 159, 169 (1985) (“This [Eleventh
Amendmentpar remains in effect when State officials are sued for damadesitirofficial
capacity.”);Jones v. New York State Metro D.D.$:0.F. App’x ---, ---, 2013 WL 5646015,
at*2 (2d Cir. Oct. 17, 2013) (holding that “sovereign immunity precludes asserting times clai
against [state employees] in their official capacitiiary Jo C. v. New York State & Local Ret.
Sys, 707 F.3d 144, 151-52 (2d Cir. 2013)r((he immunity recognized by the Eleventh
Amendment extends beyond the states themsehsatmagents and state instrumentalitiat
are, effectively, arms of a statécitation and internal quotationarksomitted));Dube v. State
Univ. of New York900 F. 2d 587, 595 (2d Cir. 199@)pting that a state official acting in her
official capacity may only be sued to enjoin conduct that violates the federdltGios). In
the Court’s June 4, 2009 Order, claims against then-unnamed Stony Brook Medical Center
personnel sued in their official capacities for money damages were didnigalters 2009
WL 1605415, at *3. In Plaintiff's Second Amended Complaint, Chaly\&illiams were named
in their official and personal capacitiealthough not raised bZhoy and Williamsthe Court
dismissesua spont®laintiff s § 1983claims againsthese individual$n as much as they are
being sued in their official capacities for money damaese\Woods v. Rondout Valley Cent.

Sch. Dist. Bd of Educ466 F.3d 232, 238 (2d Cir. 200@¢cognizing that courts may raise the

10



issue of Eleventh Amendment immunsya pontg.
c. Motions for Summary Judgment
i. Standard of Review

Summary judgment is proper only when, construing the evidence in the light most
favorable to the non-movant, “there is no genuine dispute as to any material fact rmnod d@né
is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56¢a)alsdwan v. Andalex Grp.
LLC, 737 F.3d 834, 843 (2d Cir. 2018yvong v. Bloombergr23 F.3d 160, 164-65 (2d Cir.
2013);Redd v. N.Y. Div. of Parqlé78 F.3d 166, 174 (2d Cir. 201Ppninger v. Niehoff642
F.3d 334, 344 (2d Cir. 2011). The role of the court is not “to weigh the evidence and determine
the truth of the matter but to determine whether there is a genuine issue foiGradfi v.
Averill Park Cent. Sch. Dist. Bd. of Edud44 F.3d 158, 162 (2d Cir. 2006) (quotiwgderson
v. Liberty Lobbylnc., 477 U.S. 242, 249 (1986)). A genuine issue of fact exists when there is
sufficient “evidence on which the jury could reasonably find for the plaintAhterson477
U.S. at 252. The “mere existence of a scintilla of evidence” is not sufficieeteaatdummary
judgment; “there must be evidence on which the jury could reasoiadifpr the plaintiff.” Id.
The court’s function is to decide “whether, after resolving all ambiguities awdrdy all
inferences in favor of the non-moving party, a rational juror could find in favor of thgtpart
Pinto v. Allstate Ins. Cp221 F.3d 394, 398 (2d Cir. 2000)THe fact that there has been no
response to a summary judgment motion does not, of course, mean that the motion is to be
granted automaticlgl.” Champion v. Artuz76 F.3d 483, 486 (2d Cir. 1996). “Even in the
absence of a response, defendants are entitled to judgment only if the nattyidémonstrate
their entitlement to judgment as a matter of laBrownlee v. GrahapNo. 12€V-400, 2013

WL 5939697, at *1 (N.D.N.Y. Nov. 5, 2013).
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A pro seplaintiff's submission “must be construed liberally to raise the strongest
arguments it suggestsPord v. Palmer539 F. App’x 5, 6 (2d Cir. 2013) (quotivgalker v.
Schult 717 F.3d 119, 124 (2dir. 2013); see also Ross v. Westchester Chtg. 10-CV-3937,
2013 WL 5178354at*4 (S.D.N.Y. Sept. 16, 2013)In considering the summary judgment
motion, the Court liberally construes all submissions bytbeseplaintiff . . . .”). However, a
pro seplaintiff still must satisfy the usual requirements of summary judgntee¢Jorgensen v.
Epic/Sony Record851 F.3d 46, 50 (2d Cir. 2003) (noting that the liberal constructiprocse
submissions “does not relieve plaintiff of his duty to mbetrequirements necessary to defeat a
motion for summary judgment.” (citation and internal quotati@rksomitted)) When facing a
summary judgment motion against a party proceeplinge the court may conducah
assiduous review of the recotd determine whether any triable issues of fact ex@steHoltz
v. Rockefeller & Co., In¢258 F.3d 62, 73 (2d Cir. 2001) (quotiktpnahan v. New York City
Dep't of Corrections 214 F.3d 275, 292 (2d Cir. 2000)).

ii. DefendantSuffolk County

Plaintiff cannot maintain any claim agai&iffolk County because Plaintiff has not
shown thatinyallegedconstitutional violatioroccurred pursuant to a municipal policy or
custom. A municipality can be liable under § 1983 only if a plaintiff can show anlyinder
conrstitutional violationandthata municipal policy or custom caused transtitutionaliolation.
See Monell vDep't of Soc. Servs436 U.S. 658, 690-91 (197&ash v. Cnty. of Erie654 F.3d
324, 333 (2d Cir. 2011) (“[T]o establish municipal liability under § 1983, a plaintiff must prove
that action pursuant to official municipal policy caused the alleged constifutigns.”

(citation and internal quotation marks omitted)jL.Jocal governments are responsible only for
their own illegal acts.They are not vicariously liable under § 1983 for their employaasins.”

Connick v. Thompsen63 U.S---, ---, 131 S. Ct. 1350, 1359 (2011) (citations artdrnal

12



guotation marks omitted)See als®wares v. City bNew York985 F.2d 94, 100 (2d Cir. 1993)
(recognizing thaa plaintiff must offer “proof of . . a [municipal] custom or policy in order to
permit recovery on claims against individual municipal employees in their bffagiacities,
since such claimare tantamount to claims against the municipality itsedferruled on other
grounds byLeatherman v. Tarrant County Narcotics Intelligence & Coordination,H@7 U.S.
163 (1993).

Plaintiff failed to respnd to Suffolk County’s motion for summarydgmentand the
Court granted the motion at oral argument on February 21, 2014. In reaching its decision the
Court considered the allegations of Plaintiff's Second Amended Compiastingthe
Complaint as an affidavit for summary judgment purposeddetermined that Plaintifailed to
present any dispute as to any material fact concerning a municipal policyamcusberally
construing the pleadingBJaintiff only makes two allegations that could support municipal
liability. First, Plaintiffallegesthat Officers Miller and O’Brien were acting under the authority
of the Suffolk County Police Department and were, or should have been, under the direct
supervision of Dormer, Suffolk County Police Commissioner. (Second Am. Compl. 1 22.)
SecondpPlaintiff alleges that Officers Miller and O’Brien were acting under thectire
supervisory authority of Levy, Suffolk County Executivéd. §] 23.) These allegations do not
speak to any municipal policy or custom, but rather to isolated incid8e&ikeynolds v.
Giuliani, 506 F.3d 183, 207 (2d Cir. 20Q/Ap successfully impose municipal liability a plaintiff
must show that his constitutional violatiGwccurred as a result of a [municipal] policy rather
than as a result of isolatedsconduct by a sgle actor.”(citation omittedl); see also Tuttle471
U.S. at 823-24 (“[p]roof of a single incident of unconstitutional activity is not suititte

impose liability undeMonell, unless proof of the incident includes proof that it was caused by

13



an. . .unconstitutional municipal policy,” or that such a “policy was attributable to a mahicip
policymaker.”) Plaintiff's allegationsare conclusory and undercut thwe earlie— and
successful— motion for summary judgment on behalfldrmer and Levywherethe Court
dismissedill claims against them(Minute Entry dated Nov. 29, 2012.)

To the extent that Plaintiff attemptsdibege failure to trainor failure to superviselaims
against Suffolk County, suatiaims also fail. “In limited circumstances, a local government’s
decision not to train certain employees about their legal duty to avoid violatrensitrights
may rise to the level of an official government policy for purposes of 8 1988rihick 563
U.S.at---, 131 S. Ct. at 1359[A] municipality’s failure to train its employees in a relevant
respect must amount to deliberate indifference to the rights of persons withtinfumtrained
employees] come into contactld. “Deliberate indifference may be mfred where the need for
more or better supervision to protect against constitutional violations was obviotig but
policymaker failed to make meaningful efforts to address the risk of harm to plainti@ssh
654 F.3dat 334 (alteration in original(citations andnternalquotation marks omitted).
“Specifically, Monell's policy or custom requirement is satisfied where a local government is
faced with a pattern of misconduct and does nothing, compelling the conclusion thaalthe loc
government has acquiesced in or tacitly authorized its subordinates’ unlawdakdcti
Reynolds506 F.3d at 192.

Plaintiff offers no evidence concerning Suffolk County’s training or lack tfierer does
Plaintiff present any evidence that Suffolk Cousigolicymakes ignored‘the risk that its
employees would unconstitutionally apply its policies without more trainiAgihesty America

v. Town of West Hartford61 F.3d 113, 129 (2d Cir. 2004Any claim based oafailure to

14



train or failure to supervises thereforedismissed as unsupported by anything other than
unsubstantiatedllegations.
iii. DefendantNabil Saleh

Plaintiff argues that Saleh acted as an “agent” of the of the Suffolk Countg Poli
Department. (Second Am. Compl.  7.) In order to sustel@ra for relief under 42 U.S.C.
§ 1983 a plaintiff must allegel() that the challenged conduct was “committed by a person acting
undcer color of state law,” and (2hat such conduct “deprived [the plaintiff] of rights, privileges,
or immunities securedy the Constitution or laws of the United State€drnejo v. Bell 592
F.3d 121, 127 (2d Cir. 2010) (quotiRgchell v. Callan 13 F.3d 545, 547 (2d Cir. 1994)).
“[T]h e under-cololf-statelaw element of § 1983 excludes from its reach merely private
conduct, no matter how discriminatory or wrongfulinericanMfrs. Mut. Ins.Co. v. Sullivan
526 U.S. 40, 50 (1999) (citation and internal quotation marks omitidd.actions of a private
entity may be deemed state action only if “there is a sufficiently close nexusepethe State
and the challenged action of theentity so that the action of the latter may be fairly treated as
that of the State itself.1d. at 52 (citation and internal quotation marks omittedg also Sykes
v. Bank of Am.723 F.3d 399, 406 (2d Cir. 201@ame). “Whether such a ‘close nexesists
.. . depends on whether the Sta#s exercised coercive power or has provided such significant
encouragement, either overt or covert, thafaéleson] must in law be deemed to be that of the
State.” Sullivan 526 U.S. at 52 (citation and internal quotation marks omittetde Sction is
satisfied f the private actor wasa*willful participant in joint activitywith the State or its
agents.” Ciambriello v. County of NassaR92 F.3d 307, 324 (2d Cir. 2002) (quotindickes v.

S.H. Kress & C0.398 U.S. 144, 152 (1970)).
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Plaintiff has failed to produce any evidence that hints at, let alone ¢reateserial
disputeconcerninga closenexus between Saleh and the Suffolk Cotrtdlice Departmendr
any other state actoilOn June 21, 2011, Plaintiff submitted a proposed pretrial order which
included two signed statements that Saleh made to Suffolk County Police. (Doclet Entr
No.63.) In both statements Saleh dédses seeing man committing a burglagt a nearby
store tackling that man and holding hidown while waiting for police to arrivé.(See
Statement Forms given to Detectiveg#¢ and J. Ferrgrannexed as Ex. C to Kenneth A.
Walters Proposed Pretrial OrdeiVhen the Court heard Saleh’s testimony on February 21,
2014, Saleh described no further interaction with the police, only stating that estipeodhiice

manager and/or a custorgystander called the police.

* According to the statement given to Detective Alese, Saleh, while at worbedati
suspicious vehicle driving very slowly in front of a nearby store. (Statememtdieen to
Detective Alese (“Statement A”) 1Z, annexed as Ex. C to Kenneth A. Walters Proposed
Pretrial Order.) Saleh then heard an alarm, ran over and saw that theagldseken on the
“Rose Card store.”ld. at 1:9-12.) Saleh saw a man placing cigarette cartons into a garbage
pail. (d.at 1:13-15.) When the man began to exit the store through the hole in th&gjelss,
tried to keep the man inside the store with his folut. at 1:16-19.) The man was able to get
out and swung the store’s cash drawer at Saleh but Saleh was able to tackle tthéhma
ground and held him tihPete Saleh’s ceemployeecame to help. Iq. at 1:19, 21-22.) Saleh
and Pete then held the man until the police cantk.ai( 1:22—-23.) Saleh’s statement to
Detective J. Ferrara largely repeats these assert{BegStatement Form given to Deteve J.
Ferrara (“Statement B”), annexed as Ex. C to Kenneth A. Walters Proposeal Preler.) In
Statement B, Saleh describes seeing the same suspicious vehicle, hearing thedaianmiran
over tofind a man stealing cigarettedd.(at 1:6-7, 15, 17.) Saleh does not mention anything
about broken glass. Saleh states that the man came out the store at which poinalSadeh g
him by the jacket. Id. at 1:17-19.) The man ran toward his vehicle but Saleh tackled him and
held him on the ground tihthe police arrived. I¢l. at 1:21-23.) .

> Saleh testified to seeing a vehicle stop, hearing an alarm and seeing a largeHeole in
window of the card store ne&aleh’s workplace. Saleh saw Plaintiffifij a garbage can full of
cigarettes. &eh contacted his produce manager through their welkiges. Saleh then saw
Plaintiff try to exit the store through the hole in the glagh a cash register in one hand and the
garbage can in the other. Saleh pushed Plaintiff back inside but Plaintiff fosogdyhout.
Saléh pulled Plaintiff by the jackeplaced Plaintiff in a headlock and brought him down to his
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During crossexaminatiorby Plaintiff, Plaintiff identified several inconsistenciesSaleh’s
statemers’ Although Plaintiff correctly noted that Saleh’s stateméatSuffolk County police
and Saleh’s testimony before the Calid not perfectly agre@ith one another, the
inconsistencieareimmaterialas they do not concern the operative inquiry hetlier Saleh’s
actions can be reasonably understood as state action. Detaining a supposedvdnifeipalice
respond does naixpose a private actor $1983 liability. SeeForbes v City of New YorkNo.
05-CV-7331, 2008 WL 353993@&t*5 (S.D.N.Y. Aug. 12, 2008) (“Indeed, it is wedktablished
that private citizens may effectuate arrests without becoming state gatticgi) v. City of New
York No. 01CV-4628, 2003 WL 2293769@t*5 (E.D.N.Y. Dec. 5, 2003) (holding that a New
York City auxiliary officer, “having no power to arrest beyond that of a privéiteen,” could

not have acted under color of state law wherthase, tackled and beat the plaintiffiuiducci

v. Kohl's Dept Stores 320 F. Supp. 2d 35, 37 (E.D.N.Y. 2004) (collecting cases and dismissing

a claimagainst storasecurity guards based on the guards’ detention, interrogation, and search of

asuspected shopliftersaccordSpencer v. Le&64 F.2d 1376, 1380 (7th Cir. 1989) (emb)a
(citizens’arrests are nahade under color of state law). Plaintiff represented to the Court that
Saleh previously stated that the police “directed” him to hold Plaintiff, howdseCdurt is
unable to identify any such statementhe tecord. Plaintiff has not provided any evidence to
support his allegation that Saleh acted as an agent of the Suffolk County Pplicariaat.
Consequently, Plaintiff has not shown that Saleh acted under color of state laws Sal&on

for summay judgment is granted.

knees. Saleh testified that his produce manager and a custgstemder called the police.
® For example, Plaintiff noted thaafh initially told police he was unloading bread

when he noticed the vehicle yet Saleh testified on February 21, 2014 that he washaving
cigarette and coffee when he saw the vehicle.
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[ll.  Conclusion
For the foregoing reasons, the Court dethesmotion to dismiss by Choy and Williarnst
sua spontéismissesnyclaims against Choy and Williams in their official capacitied grants
the motiors for summary judgment by Suffolk Couraigd Nabil Saleh The Second Amended
Complaint is dismissed against Suffolk Couahd Nabil SalehPlaintiff is granted an extension
of 30 days to properly serve Choy and Williams in accordance with Rule 4 of the Fadersl R

of Civil Procedure.

SO ORDERED:

s/ MKB
MARGO K. BRODIE
United States District Judge

Dated:March 11, 2014
Brooklyn, New York
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