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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_________________________________________________________ X
MICHELLE CUMMINGS-FOWLER ,
Haintiff, MEMORANDUM OF
DECISION AND ORDER
-against- 09-CV-3593 (ADS)(ARL)

SUFFOLK COUNTY COMMUNITY
COLLEGE, JAMES CANNIFF, and RICHARD
BRITTON.

Defendants.

APPEARANCES:

LEEDS MORELLI & BROWN, P.C.
Attorneys for the Plaintiff

One Old Country Road, Suite 347
Carle Place, NY 11514

By: Thomas Ricotta, Esq., Of Counsel
CHRISTINE MALAFI, SU FFOLK COUNTY ATTORNEY
Attorney for the Defendants
H. Lee Dennison Building, P.O. Box 6100
100 Veterans Memorial Highway
Hauppauge, NY 11788-0099

By: Jennifer K. McNamara, Assistant County Attorney
SPATT, District Judge.

On August 19, 2009, Michelle Cummings-Fow(&he Plaintiff’) commenced this
lawsuit against her former employer, Suff@kbunty Community College (“*SCCC”), and her
former supervisors, James Canniff (“Cannjithd SCCC Dean Richard Britton (“Britton”)
(collectively “the Defendants™glleging discrimination claimsnder 42 U.S.C. § 2000-e (“Title
VII"), N.Y. Executive Law 8 296(6) (“New YorlHuman Rights Law” or “NYHRL"), and 42
U.S.C. § 1983 (“Section 1983"). By a previdosder dated March 2, 2010 (“March Order”),

this Court dismissed the NYHRL claims as timerbd. The Court also sinissed the Plaintiff's
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Title VIl and Section 1983 hostile work enwmment causes of action, without prejudice and

with permission to amend the complaint. The Defendants have moved to dismiss the Amended
Complaint as to Canniff because they contivad the Plaintiff’'s Section 1983 claim against

Canniff individually—and potentlly the Title VII claims—are time-barred based on the

Plaintiff's failure to provide a date for any 6anniff's allegedly discriminatory statements. For

the reasons that follow, the Defendants’ motggranted as to thfeection 1983 hostile work
environment claim against Canniff. However, te #xtent the Defendantsalseek dismissal of

the Title VII hostile environment claim or the additional Section 1983 claim against Canniff, that
request is denied.

. BACKGROUND

The background of this case is set forth more fully in the March Order. Familiarity with
the facts in that decision is presumed. In shibe Plaintiff, a 45 year-old African-American
woman, was hired by SCCC as an adjunct faculty member in 1997. Over the course of her
employment, the Plaintiff alleges that she wasspd over for a number of promotions in favor
of less qualified white individualgnd that she was subject tajppropriate racial comments and
other disparate treatment by her supervisoranfaand Britton. The Plaintiff contends that
SCCC discriminated against her on the basrmscd in: (1) failing to promote her; and (2)
subjecting her to a hostile work environmemhe Plaintiff also allges that SCCC violated
Section 1983 by failing to investte and address her allegatiofisacial discrimination. In
addition, the Plaintiff assertséahthe individual Defendantse liable under Section 1983 for

violating her constitutional rightsnder the Equal Protection Clause.



A. First Motion to Dismiss

On October 23, 2009, the Defendants movedigmiss the complaint, alleging, among
other things, that Plaintiffs&tion 1983 and Title VII claims we time-barred. With regard to
the Title VII cause of action, the Court perntttde Plaintiff the opportunity to amend her
pleading “to provide informationoncerning when the statements or acts giving rise to her
hostile work environment claim were made” and Hbht “[i]f any of these alleged statements
occurred on or after June 29, 2007, then thenifs hostile work environment claim will be
considered timely.” (March Order at 7.)

With regard to the Section 1983 claims Bourt noted that although the complaint was
unclear, the Plaintiff appearéd be asserting two EquRlotection violations: one for
discriminatory hiring practices based on the f&lto promote and the second for hostile work
environment based on the allegedppropriate racial comments. Asthe cause of action based
on discriminatory hiring practices, the Court hidt only the Aprill, 2008 hiring decision was
actionable. (Idat 12.) However, the Court held thlaé complaint lacked sufficient detail for
Plaintiff to maintain a cause of action ®hostile work environment under Section 1983
because it failed to identify whedr any of the allegedly racistatements occurred during the
statutory period. (1d. The Court permitted the Plaintiff the opportunity to amend her pleading,
stating that “[i]f the Plaintiff's amended complaolemonstrates that at least one of the alleged
racist comments was made on or after August 19, 2006, then the Plaintiff will not be time-barred
from asserting that the Defendants violated rights under the EguBrotection Clause by

subjecting her to a hostile work environment.” @tl14.)



B. The Amended Complaint

In the initial complaint, the allegationdagng to inappropriateacial comments and
disparate treatment relevant to Plaintiff’s tleswork environment claims under Title VIl and
Section 1983 were set forth in three paragrdpasstated “during theourse of Plaintiff’s
employment, Dr. Canniff has mad®@ppropriate racial commentmd has subjected Plaintiff to
disparate treatment due to her race/coloit anniff referred to other employees with
doctorates as “Doctor” but referred to the Pi#fiais “young lady,” or “Mchelle,” and that after
complaining about Canniff’'s behavito Britton, he told the Plaiiff “that she should ‘let it go,’
that ‘you people are taking oveahd that ‘Randy [Dr. Manning, adik male] is one of us; he
just looks like you.” (Compl. 1 28-30.)

On March 22, 2010, Plaintiff filed an anded complaint (“Amended Complaint”) in
which the above referenced paragraphs wetreumbered as 18-20he only substantive
change to the factual allegatiopsrtaining to the discriminatogtatements was the addition of
“July 2007” as the date for when Plaintiff allegedbmplained to Britton and when he allegedly
made inappropriate comments. The Plaintiff mad provide any additial information relating
to Canniff’s allegedly racist remarks.

On May 7, 2010 the Defendants filed a motion to dismiss the Amended Complaint
specifically as to the Section 1983 claimsiagt Canniff because the Plaintiffs Amended

Complaint failed to provide a date for any of Cdi'smallegedly inappropria racial comments.



[I. DISCUSSION

A. Standard of Review - Fed. R. Civ. P. 12(b)(6)

Under the now well-established Twomlstyandard, a complaint should be dismissed
only if it does not contain enough allegations of facttate a claim for relief that is “plausible

on its face.”_Bell Atl. Corp. v. TwombJy650 U.S. 544, 570, 127 S. Ct. 1955, 1974, 167 L. Ed.

2d 929 (2007). The Second Circuishexplained that, after Twomblghe Court’s inquiry under
Rule 12(b)(6) is guided by twarinciples. Harris v. Mills572 F.3d 66 (2d Cir. 2009) (citing

Ashcroft v. Igbal 129 S. Ct. 1937, 1949, 173 L. Ed. 2d 868 (2009)).

“First, although *a court must accept asetiall of the alleg#ons contained in a
complaint,” that ‘tenet’ ‘is inapplicable to lelgeonclusions,’ and ‘[tlreadbare recitals of the
elements of a cause of action, supported by menelusory statements, do not suffice.” Id.
(quoting_ Igbal 129 S. Ct. at 1949). “Second, only a comui#hat states a plausible claim for
relief survives a motion to dismiss’ and ‘[d]etermining whether a complaint states a plausible
claim for relief will . . . be a context-specific takiat requires the reviewing court to draw on its
judicial experience and common sense.” (fuoting_ Igbal 129 S. Ct. at 1950). Thus, “[w]hen
there are well-pleaded factualegations, a court should assutheir veracity and . . .
determine whether they plausibly give rieean entitlement of relief.”_Igbal29 S. Ct. at 1950.

B. As to the Title VII Cause of Action

In the present motion to dismiss, the Defenslassert that, despite the instructions in the
March Order, the Plaintiff did not indicate wi Canniff's inappropriate conduct alleged in
paragraphs 18 and 19 of the Amended Complaintroedu As an initial matter, it appears that

the Defendants’ believe this deficiency is va,t to the hostile work environment claim under



Title VII in addition to the Section 1983aim against Canniff individually._(Sd#ef. Br. at 3.)
However, in order to maintain her Title VIl hodstwork environment claim, the Plaintiff is only
required to plead that either defendant madeast one of the allegedly racist statements
identified in paragraphs 18-20 of the Amen@minplaint after June 29, 2007. Plaintiff has
satisfied this requirement by alleging that Britton’s statements were made in July 2007. Thus,
regardless of whether Canniff individually remmendefendant in this action, the statements
alleged in paragraphs 18 and 19 are relevanet®thintiff's Title VII hostile work environment
claim.

C. As to the Section 1983 Equal Protection Cause of Action

In the Amended Complain®laintiff asserts §ual Protection claims under Section 1983
against SCCC antthe defendants individually. As notadthe March Order, the Plaintiff
appears to advance two causeadaifon for liability under Seain 1983: (1) violation of Equal
Protection for discriminatory hing practices in failing to proate and (2) violation of Equal
Protection by creating a hostile vkcenvironment through inappragte racial statements and
disparate treatment. The Cowill address the sufficiency @ach Section 1983 cause of action
as to defendant Canniff in turn.

1. Whether the Amended Complaint statesn Equal Protection claim based on
Canniff's allegedly discriminatory statements

The Defendants argue that to the exteatRlaintiff asserts aBqual Protection claim
personally against Canniff foreating a hostile work environment, a cause of action cannot be
maintained.

The Court granted leave to amend the dampto ascertain whether the Plaintiff’s

Section 1983 claim could proceed under the comtpuiolation doctrine. In order for a plaintiff



to evoke this doctrine, and dglthe “the commencement of tetatute of limitations period ...
until the last discriminatory act [made] in furthace of it,” the plaintiff “must allege both the
existence of an ongoing policy of discrimimmatiand some non-time-barred acts taken in

furtherance of that policy Shomo v. City of New York579 F.3d 176, 181 (2d Cir. 2009)

(citations and internal quotation marks omitte8ecause supervisory liability under Section
1983 requires “personal involvement” by state adtotke alleged constitutional deprivation,

Richardson v. Goord47 F.3d 431, 435 (2d Cir. 2003), the Ridi must plead the “personal

involvement” of each individual defendant sepdyatéA complaint is fatally defective on its
face if it fails to allege that the defendantgevdirectly and personally responsible for the

purported unlawful conduct.” Adams v. Gallet®6 F. Supp. 210, 212 (S.D.N.Y. 1997); see

Rosa R. v. Connel|y889 F.2d 435, 437 (2d Cir. 1989).

In order to establish that her claims fitlmn this exception, the Rintiff was required to
show that at least one of tabegedly racist statements was made by the individual defendants
after August 19, 2006. The Plaintiff satisfied tréguirement as to defendant Britton by
alleging an actual statement made in July 2007 failed to provide a date for any alleged
statements by Canniff. The Plaintiff argues tifi@m a reading of thékmended Complaint, it
is reasonable to infer that the commentsienlay Dr. Canniff, which were the subject of
Plaintiff's July 2007 complaint, were made shortly in time before said complaints, which would
mean those comments were made well after tguét 19, 2006.” (PI. Br. at 5.) The Defendant
counters that absent specificityattihe Plaintiff coulchave provided, the possibility remains that
Canniff's actions occurred outsidé the statutory period and tledore “[iJt is unreasonable and

unfair that defendants should be required to nialezences as to when certain comments were



made, particularly when plaintiff was directed to be more specific.” (Def. Reply Br. at 1.) The
Court agrees with the Defendathst the Plaintiff's Amended Complaint fails to state a cause of
action on this theory.

In light of the Court’s March Order,was incumbent upon Plaintiff to provide, for both
defendants, a non-time barred discriminatory ddte Court will not infer from Plaintiff’s
Amended Complaint specifically what the Court oedePlaintiff to explicitly set forth. In her
reply, the Plaintiff does not request leavetoend, nor does she make any showing that she

could possibly cure the deficiency if permitted such leave.PSeat v. Lincoln Towers

Community Ass’n464 F.3d 274, 276 (2d Cir. 2006) (holdthet even if a plaintiff requests
leave to replead, it is not abwse of discretion for a districourt to deny the request where
“plaintiff's counsel [does] notdvise the district court how ¢éhcomplaint’'s defects would be
cured”). Therefore, the causéaction alleging a Section &9 violation for a hostile work
environment individually against defend&anniff is dismissed with prejudice.

2. Whether the Amended Complaint statean Equal Protection claim based on
Canniff's involvement in the disaiminatory hiring practices

The Defendants’ motion does radearly indicate whether they are seeking dismissal of
all Section 1983 claims against Canniff, anply the Section 1983 claim based on his allegedly
inappropriate racial remarks. As noted in & ch Order, the Amended Complaint also asserts
a Section 1983 claim against the individual defetslbased on discriminaphiring practices.
Thus, to the extent the Defendants seek disahiof all Section 1983aiims asserted against
Canniff, the Court denies that request becauséthended Complaint adequately states a cause

of action against Canniff individually under Secti1983 for discriminatory hiring practices.



To satisfy the “personal involvement” requirement for bringing a Section 1983 claim
against an individual defendant, a plaintiff mugge either “direct paitipation, or failure to
remedy the alleged wrong after learning obitcreation of a policy or custom under which
unconstitutional practices occurred, or grosgligence in managing subordinates.” Black v.
Coughlin 76 F.3d 72, 74 (2d Cir. 1996). This Court preriy held that in light of the statute of
limitations “to the extent that éhPlaintiff's Equal Protection clai is predicated upon the alleged
discriminatory hiring practices at SCCC, onlg thpril 1, 2008 hiring decision is actionable.”
(March Order at 12.)

In the Amended Complaint, the Plaintifserts that the “promotional decision was made
solely by Dr. Canniff” and that “on April 1, 280 Plaintiff was passed over for the job, due to
her race and/or color.” (Am. Compl. 11 25 & 28 hese fact allegatns sufficiently state a
claim against Canniff under Semti 1983 based on his persomalalvement in the allegedly
discriminatory hiring practice.

[ll. CONCLUSION

The Plaintiff’'s Section 1983 Equal Pection claim against Canniff based on his
allegedly inappropriate racial comnis is dismissed with prejudice for failure to state a claim.
However, the Court declines to dismiss thet®a 1983 claim against Canniff in its entirety
because the Plaintiff has adequately pledriféis direct involvement in the April 1, 2008

allegedly discriminatory hiring decision. In additi to the extent the Defendants requested that



the Court dismiss the Title VII hostile environmetdgim against them, that request is denied.
SO ORDERED.

Dated: Central Islip, New York
November 2, 2010

/s Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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