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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_________________________________________________________ X
MICHELLE CUMMINGS-FOWLER ,
Haintiff, MEMORANDUM OF
DECISION AND ORDER
-against- 09-CV-3593 (ADS)(ARL)

SUFFOLK COUNTY COMMUNITY
COLLEGE, JAMES CANNIFF, and RICHARD
BRITTON,

Defendants.

APPEARANCES:

LEEDS MORELLI & BROWN, P.C.
Attorneys for the Plaintiff

One Old Country Road, Suite 347
Carle Place, NY 11514

By: Thomas Ricotta, Esq., Of Counsel
CHRISTINE MALAFI, SU FFOLK COUNTY ATTORNEY
Attorney for the Defendants
H. Lee Dennison Building, P.O. Box 6100
100 Veterans Memorial Highway
Hauppauge, NY 11788-0099

By: Jennifer K. McNamara, Assistant County Attorney
SPATT, District Judge.

On August 19, 2009, Michelle Cummings-Fow(&he Plaintiff’) commenced this
lawsuit against her former employer, Suff@kbunty Community College (*SCCC”), and her
former supervisors, James Canniff (“Cannjithd SCCC Dean Richard Britton (“Britton”)
(collectively “the Defendants™glleging discrimination claimsnder 42 U.S.C. § 2000-e (“Title
VII") and N.Y. Executive Law 8§ 296(6) (“Nework Human Rights Law” or “NYHRL"), as
well as a related cause of action undel)43.C. § 1983 (“Section 1983”) (“the Initial

Complaint”). (Docket Entry # 1.)
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On March 2, 2010, the Court dismissed the NYHRL claims as time-barred, and granted
the Plaintiff leave to amend her complaint wigispect to her hostile wioenvironment claims
against Canniff and Britton (“the Individual Defemds!’) (“the March Order”). (Docket Entry #
14.) Subsequently, on March 22, 2010, the PFifiiied an amended complaint (“the Amended
Complaint”). (Docket Entry # 15.) By desoon and order dated November 2, 2010, the Court
granted in part and denied in part theddhelants’ motion to dismiss the hostile work
environment claims against the Individual Defenidqfthe November Order”). (Docket Entry #
23.)

Presently before the Court is a motion by Fi@intiff pursuant to Federal Rule of Civil
Procedure 15(a) (“Rule 15(a)”) to amend the claimp to add Title VII retaliation claims against
defendant SCCC arising from alleged adverseastiaken against the Plaintiff after she filed
the Initial Complaint. For the reasons set forth below, the Plaintiff's motion is granted.

. BACKGROUND

The background of this case is set forth more fully in the March Order and the November
Order. Familiarity with the faaal and procedural backgroundtbis case is presumed.

Briefly, the Plaintiff, a 45 year-old AfricaAmerican woman, was hired by SCCC as an
adjunct faculty member in 1997. Over the cowfsker employment, the Plaintiff alleges that
she was passed over for a number of promofiofesvor of less qualified white individuals, and
that she was subject to inappropriate raptahments and other disparate treatment by her
supervisors, Canniff and Brittorizollowing this Court’s ruling$n the March Order and the
November Order, the operative complaint in eiiion asserts the following claims: (1) that

SCCC discriminated against the Plaintiff on theibaf race by: (a) failing to promote her; and



(b) subjecting her to a hostile work environmdg) that SCCC violated Section 1983 by failing
to investigate and address thaiRliff's allegations of racialliscrimination; (3) that Britton
subjected the Plaintiff to a hostile work environment in violabf Section 1983; and (4) that
Canniff engaged in discriminatory hiring ptiges in violation ofSection 1983.

On September 21, 2011, the Plaintiff sought leave to file a second amended complaint
adding claims of unlawful retaliation undettl&iVIl against defendant SCCC based on the
following conduct that allegedly occurred after §kexl the Initial Complat in this action on
August 19, 2009:

34. In or around October 2009, Deflant SCCC hired Plaintiff's
estranged husband, Darryl Fowler to work at SCCC, despite the
fact that SCCC had knowledge thalaintiff had two orders of
protection issued against Darryl Fowler.

35. Specifically, Michele Green, the Assistant Dean of
Counseling, was aware of thict, yet hired Darryl Fowler.

36. As a result of this retaliatoaction, Plainff was forced to
work in an unsafe environmen&aid action on the part of SCCC
materially altered Plaintiff's wdx environment as she was now
required to report to work with the knowledge that her estranged
husband, who SCCC knew possess@lent tendencies against
her which warranted the issuanoé orders of protection, had
access to her.

37. Subsequently, after Plaintiffroplained about this fact, SCCC
terminated Darryl Fowler's employment. In doing so, however,
SCCC and Green, advised Darrffbwler that he was being
terminated due to Plaintiffsorders of protection and her
complaints regarding his conued employment with SCCC.

38. As a result of this conduby SCCC, on November 20, 2009,
Plaintiff was the victim of arattempted murder, wherein Darryl
Fowler broke into her homend shot her ten times.

(Proposed SAC, 1 34-38.)
SCCC (hereinafter e Defendant”) opposes the Pi@i’'s motion on the grounds of

undue delay and futility.



II. DISCUSSION

A. Legal Standard

As an initial matter, because she seeks to add claims based on events that occurred after
the filing of the complaint, the Plaintiff's moti@mmore properly classified as one for leave to
serve a supplemental pleading under Fed. R. Cid5¢) (“Rule 15(d)”). Rule 15(d) states in
relevant part that “the court may, on just teyermit a party to serve a supplemental pleading
setting out any transaction, occurcenor event that happened afteg date of the pleading to be
supplemented.” Fed. R. Civ. P. 15(d). As a galmaatter, Rule 15(d) “reflects a liberal policy
favoring a merit-based resolution of the entire controversy between the parties.” Witkowich v.
Gonzales541 F. Supp. 2d 572, 590 (S.D.N.Y. 2008}drnal quotation marks and citations
omitted).

Where, as here, the Plaintiff seeks to add related claims against the same defendant, the

analysis under Rule 15(a) and Rule 15(d) is the sameMS3&B. Collision, Inc. v. Allstate Ins.

Co,, 728 F. Supp. 2d 205, 222 (E.D.N.Y. 2010) (“Theeastandard, however, applies to both
motions to amend and motions to supplement.”). A court should deny leave to amend or to serve
a supplemental pleading only upon “undue delay, bad faith or dilatory motive on the part of the

[moving party], . . . undue prejudite the [nonmoving party,] . . . [or] futility.” Foman v. Dayis

371 U.S. 178, 182, 83 S. Ct. 227, 9 L. Ed. 2d 222 (1962plsedetna Cas. & Sur. Co. V.

Aniero Concrete Co., Inc404 F.3d 566, 603—-04 (2d Cir. 2005) (applying_the Fostamdard to

a motion to amend pursuant to Rule 15(a)); Quaratino v. Tiffany &1d-.3d 58, 66 (2d Cir.

1995) (applying the Fomastandard to a motion to servewpplemental pleading pursuant to

Rule 15(d)). The party opposing the motion bahe burden of establishing that an amendment



would be prejudicial or futile. Se#laskiewicz v. Cnty of Suffolk?9 F. Supp. 2d 134, 137-38

(E.D.N.Y. 1998). Ultimately, it iSwithin the sound discretion of the court whether to grant

leave to amend.”_John Hancock Mut. Life Ins. Co. v. Amerford Int'| C@tpF.3d 458, 462 (2d

Cir. 1994).

B. As to the Plaintiff's Motion to Add Retaliation Claims Against SCCC

The Plaintiff alleges that as a result of fikng the insant action, the Defendant: (1)
subjected her to an unsafe work environni®nhiring her estranged husband, even though the
Defendant knew she had two orders of protacéigainst him; and (2) placed her in danger by
informing her estranged husband that hipleyment was being terminated based on her
complaints and orders of protem. According to the Plaintifthe Defendant’s actions, which
occurred approximately two three months after she commnged the instant discrimination
case, constituted unlawful retal@t in violation of Title VII.

The Defendant first contends that the Galnould deny the instant motion because the
Plaintiff unduly delayed in moving tadd a retaliation cause of awti As stated in the proposed
Second Amended Complaint, the alleged retaliaticcurred in October and November of 2009.
Nevertheless, the Plaintiff wadeapproximately two years befoseeking leave to supplement
her pleadings to add a retaliation claim. In respothe Plaintiff assertsat) to the extent there
has been any delay, it is “attributable in lapget, to the events that occurred on November 20,
2009 and the after-effects of those events, whatttPlaintiff both physially and emotionally
incapacitated for a substantial permfdime”. (Pl.’s Br. at 2.)

Although the Court sympathizes with the Pldifist condition, the Court agrees with the

Defendant that her excuse for failing to timelysue this amendment is unavailing. Despite her



condition, the Plaintiff never sought a stay df tfending litigation. In addition, the November
20, 2009 attack and the Plaintiff’'s subsequeamtdition did not prevent her attorney from
actively litigating two motions tdismiss and engaging in discoyerThere is simply no excuse
for why the Plaintiff’'s condition did not prevenér from filing an amended complaint, engaging
in motion practice, and participating in discovdmyt somehow impeded her ability to move to
amend the complaint.

“Mere delay, however, absent a showindatl faith or undue prejudice, does not

provide a basis for a district cauwo deny the right to amend.” State Teachers Ret. Bd. v. Fluor

Corp, 654 F.2d 843, 856 (2d Cir. 1981). Indeed, in the context of a motion to supplement a
pleading pursuant to Rule 15() add a claim for unlawful taliation, the Second Circuit has
held that it is an abuse of discretion to dédmy motion absent prejudite the opposing party or

futility of the amendment. _Se@uaratino v. Tiffany & Cq.71 F.3d 58, 66 (2d Cir. 1995).

With respect to prejudice, the Plaintiff argues that the Defendant will not be prejudiced
because “the parties are still withthe discovery time frame in this case and depositions have
not been conducted”. (Pl.’s Bat 2.) In response, the Defendatdtes that written discovery
has been exchanged and “other steps” haveta&en. (Def.’s Opp. at 2.) The Court notes that,
after the briefing of this main, the parties have completedabvery and the Defendant has
taken the first step towards filing a motifam summary judgment. However, the Court
considers any potential prejudice to the Defemaéth respect to discovery at the time the
motion was filed.

In analyzing “prejudice,” courts consider ether the amendmeniowld: (1) require the

opponent to “expend significant additional resoutoesonduct discovery and prepare for trial,”



(2) significantly prolong the re&dion of the action, or (3) “prewv the plaintifffrom bringing a

timely action in another jurisdiction.Monahan v. New York City Dep’t.ofCorr214 F.3d 275,

284 (2d Cir. 2000) . However, general, “the adverse pargyburden of undertaking discovery,
standing alone, does not sufficewarrant denial of a motion to amend a pleading.” United

States v. Continental Ill. Nat'l| Bank & Trust of Chicag89 F.2d 1248, 1255 (2d Cir. 1989).

Here, when the Plaintiff moved to amend tloenplaint, only written discovery had taken
place. As aresult, the Defendant was on notice of this new claim at the time depositions were
taken. Therefore, in the absenof any claim by the Defendantttee contrary, it appears to the
Court that permitting the Plaintiff to suppleméetr pleading should not require a substantial
amount of additional discovery. Furthermaakhough the Defendant has requested a pre-
motion conference in advancefding a motion for summary judgment, neither a summary
judgment briefing schedule nor a trial date hbgen set. Although it may delay the ultimate
resolution of this action to permit the Plaintdfamend the complaint at this juncture, the
Defendant has failed to show how it mightgrejudiced by the proposed amendment.

Moreover, to the extent that United SmtMagistrate Judge Arlene R. Lindsay
determines that, given the amendment, reopediisapvery is appropriateéhe Court finds that
this limited additional discovery will not be unreaable, unfair, or cause substantial delay. See
Fluor Corp, 654 F.2d at 856 (granting leave to amaftdr discovery was closed, where there
was no undue prejudice to the defendants andrfalodate had been set by the court and no

motion for summary judgment hget been filed by the defendants”); S.S. Silberblatt, Inc. v.

East Harlem Pilot Block—BIdg. 1 Hous. Dev. Fund Co.,,1608 F.2d 28, 43 (2d Cir. 1979)

(“[T]he adverse party’s burden of undertakingativery does not outweigh the Federal Rules’



policy of liberally grantng these amendments, thereby enabliegotirties to adjudicate disputes

on their merits.”); Randolph—Rand @owof New York v. Tidy Handbags, IndNo. 96-CV-1829,

2001 WL 1286989, at *4 (S.D.N.Y. Oct. 24, 2001) (&%ations that an amendment will require
the expenditure of some additidtiane, effort, or money do nobastitute ‘undue mjudice.”).

The Defendant also argues that permitting the Plaintiff to amend her complaint without
an adequate excuse for the delay would be “unfdiDef.’s Opp. at 2.) Apreviously stated, as
the party opposing the proposed amendmenttlieiefendant’s burden to establish that

permitting the Plaintiff to supplement her pleading with a claim for retaliation would be

prejudicial. _Sedlaskiewicz v. Cnty of Suffolk29 F. Supp. 2d 134, 137-38 (E.D.N.Y. 1998);

Fariello v. Campbell860 F. Supp. 54, 70 (E.D.N.Y. 1994). A generalized complaint that

permitting an untimely amendment is “unfair”, @re the Defendant has failed to show it would
otherwise suffer any prejudice, is insufént to defeat the Plaintiff's motion.

Finally, the Defendant contentisat the Court should denyetiPlaintiff's motion because
the proposed amendment would be futile. Ifghgposed amendment is deemed to be futile, “it

is not an abuse of discretion to deny k& amend.”_Ruffolo v. Oppenheimer & C887 F.2d

129, 131 (2d Cir.1993). A proposed amendmefitite if the proposed claim could not

withstand a Fed. R. Civ. P. 12(b)(6) nuotito dismiss._Lucente v. IBM Cor10 F.3d 243,

258 (2d Cir. 2002). A claim can only withstaamdRule 12(b)(6) motion if it does not contain
enough allegations of fact to state a claim for re¢hat is “plausible on its face.” Bell Atl. Corp.
v. Twombly, 550 U.S. 544, 570,27 S. Ct. 1955, 167 L. Ed. 2d 922007). In deciding
whether a complaint meets this threshold, the Court is required to accept the material facts

alleged in the complaint as true and drawedlsonable inferences in the plaintiff's favor.



Ashcroft v. Igbal 129 S. Ct. 1937, 1949-50, 173 L. Ed. 2d 868, 884—-87 (2009).

In order to determine whether the Ptdffs proposed Second Amended Complaint
alleges a plausible claim fortadiation under Title VII, the Cotiweighs whether the Plaintiff
has shown that: (1) she “engagedrotected activity”; (2) thater employer “was aware of this
activity”; (3) that her employeitook adverse action against [fieand (4) “a causal connection
exists between the protectediaty and the adverse action, i.¢hat a retaliatory motive played

a part in the adverse employment actioBista v. CDC Ixis North America, Inet45 F.3d 161,

177 (2d Cir. 2006) (internal quotations and citatiomstted). Here, at least for the purposes of
this motion, the Defendant does wiidpute that the Plaiiff's allegations satisfy the first three
elements. Rather, the Defendant contends that the Plaintiff cannot satisfy the fourth element. In
particular, the Defendant argues, withoxplanation or supportig caselaw, that “[n]o
reasonable juror could find a causal connection it éetween [the alleged retaliatory] events
and Plaintiff’'s complaints of discrimitian . . . .” (Def.’s Opp. at 4.)
However, what a “reasonable juror” mightimately find is irrelevant to the Court’s
analysis on motion to supplemehe pleadings pursuant to RulB(d), which, as previously
stated, is analyzed pursuanthe Rule 12(b)(6) standard.hds, the relevant issue is “not
whether a plaintiff will ultimately prevail but wheththe claimant is entitikto offer evidence to

support the claims.”_Todd v. Exxon Car75 F.3d 191, 198 (2d Cir. 2001) (quoting Scheuer v.

Rhodes416 U.S. 232, 236, 94 S. Ct. 1683, 40 L. Ed. 2d 90 (1974 Masfigaulte v. C.W. Post

of Long Island Univ, 659 F. Supp. 2d 367, 381 (E.D.N.Y. 2009Ithough the alleged causal

connection between the protectattivity and defendant's decisitmnot reappoint plaintiff to



his position may be tenuous at hetsis at least plausible, tis rendering the proposed cause of
action sufficiently pled for this motion.”).

“To prevail on a claim for retaliation undertl&i VII, ‘a plaintiff must show that a
reasonable employee would have found the amgdld action materially adverse, which . . .
means it well might have dissuaded a reasonabi&er from making osupporting a charge of

discrimination.” Kessler v. Westchies County Dept. of Social Seryg461 F.3d 199, 207 (2d

Cir. 2006) (quoting Burlington Northern & Santa Fe Ry. v. WH#8 U.S. 53, 68, 126 S. Ct.

2405, 165 L. Ed. 2d 345 (2006)). Accordingly, the Plaintiff need only show that the Defendant
took an action that a reasonable employee wonttlth be materially adverse. Drawing all
inferences in favor of the Plaintiff, the Court finds it plausible that a reasonable employee would
be dissuaded from filing a complaint of disemation if the consequees of filing that

complaint were: (1) having to work in anvéronment with an individual against whom the
reasonable employee had two ordarprotection; ang2) the reasonable employee was cited as
the reason for that worker’s termination.

Moreover, while the Plaintiff will eventualligave to meet the higher threshold for
establishing a causal connectiorptove a retaliation claim, proposed amendments are construed
liberally. Therefore, the Court finds ththt allegations in thproposed Second Amended
Complaint are sufficient to plausibly allege asaluconnection betweenetliling of the instant
complaint, and the Defendant’s alleged retahahiring and termination of the Plaintiff's
estranged husband. Therefore, because tpoped amendment plausibly states a claim for

retaliation, it is not futildo grant the Plaintiff leave to amend in that regard.

10



Thus, after a review of the authorities apglite on a motion to supplement the pleadings
pursuant to Rule 15(d), the Court finds that firigper to grant the Plaintiff leave to amend her
complaint as requested.

[ll. CONCLUSION
For the foregoing reasons, it is hereby

ORDERED, that the Plaintiff's motion to amend the complaint to add retaliation claims
againsthe defendant SCCC is granted, and it is further

ORDERED, that the Plaintiff is directetb serve the proposed Second Amended
Complaint within ten days of the datéthis order, and it is further

ORDERED, that the parties are referred to @ditStates Magistrate Judge Lindsay for
the limited purpose of reopening discovéraddress the newly asserted claims.

SO ORDERED.
Dated: Central Islip, New York

April 18, 2012

/g Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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