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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_________________________________________________________ X
MICHELLE CUMMINGS-FOWLER
Plaintiff, MEMORANDUM OF
DECISION AND ORDER
-against 09-CV-3593(ADS)(ARL)

SUFFOLK COUNTY COMMUNITY
COLLEGE, JAMES CANNIFFand RICHARD
BRITTON.

Defendants.

APPEARANCES:

LEEDSMORELLI & BROWN, P.C.
Attorneys for the Plaintiff
One OId Country Road
Suite 347
Carle Place, NY 11514
By:  Rick Ostrove, Esq.
Andrew George Costello, Esq.
Thomas Ricotta, Esq., Of Counsel

CHRISTINE MALAFI, SUFFOLK COUNTY ATTORNEY
Attorney for the Defendants

H. Lee Dennison Building

P.O. Box 6100

100 Veterans Memorial Highway

Hauppauge, NY 11788-0099

By:  Christopher M. Gatto, Assistant County Attorney
SPATT, District Judge.

On August 19, 2009, Michelle Cummingswler the“Plaintiff’) commenced thisction
against her former empyer, Suffolk County Community College (“*SCCC”), and her former
supervisors, James Canniff (“Canniff’) and Richard Britton (“Brittqic9llectively, the
“Defendants”). The Plaintiff bringslaimsfor hostile work environment, discrimination and

retaliationpursuant to 42 U.S.C. § 20@0-Title VII") and 42 U.S.C. § 1983 (“§ 1983"). In this
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regard, the remaining claims in this action are (1) a § 1983 blaaght against Canniff for
allegedlyviolating the Plainiff’s constitutional rights under the Equal Protection Clause by
participating in aiscriminatory hiring decision; (2) a 8 1983 claim brought against Britton for
allegedlyviolating the Plaintiffs constitutional rights under the Equal Protection Clause by
subjecting her tinappropriate racistomments; and (3) a Title VII and 8§ ID8&laim against
SCCC for alleged discriminatory hiring practices, hostile work environmentegaldtion.

Presently before the Court is the Defendants Federal Rule of Civil Pro¢dekenieR.
Civ. P.”) 56 motion for summary judgment. For the reasons that follow, the Defendatitsim
is granted ints entirety and ils case is dismissed.

|. BACKGROUND

A. The Alleged Hostile Wor k Environment

The Plaintiff is amAfrican-American womarwho was fortyfive years old at the time this
action was commenced. In 199Fesvashired by SCCC as an adjunct faculty member.
Thereafter,n February of 200Ghe Plaintiffwas promoted to the fullme faculty and in
February of 2003, the Plaintiff was promoted to the position of Coordinator of Instructional
Development.With respect to her education, the Plaintiff received an associate’s degree in
applied sciencébom SCCC in 1983; a bachelor of sciensgrean management information
systems from SUNY Old Westbury in 1985; a master’s in business administtagoegfrom
Dowling College n 1987; and a doctorate degree in education administration from St. John’s
University in 2007.

While employed by SCCC, the Plaintiff received positive evaluations from\ssipes

and never received any negative reviewdso, in 2008, she was nomindt®r the State



University of New York (“SUNY”) Chancellor's Award for Excellencefmnofessional Service.
Her nomination was supported by letters of recommendationdadisaguesat SCCC, who
recognized her professional achievement as a member otthig/fand her contributions to
SCCC'’s Distance Education and Instructional Technology program.

During her time at SCCC, the Defendant Q@iinserved as Vice President for Academic
and Student Affairs from 1997 until 2010 aaldo headed the Office bistructional
Technology, the department in which the Plaintiff worked. According to the FlaGanniff
commonly referred to Africadmericans as “you people.” For example, the Plaintiff claims
Canniff referred to the Black Faculty Association asu‘'people,” stating that “[y]ou people’
have scheduled her to attend her meetirgheé further alleges thathenCanniff wasscheduling
a meeting with Dr. Randolpanning (“Manning”) an AfricarAmerican man, he said “[w]hen
‘you people’ get it together, let medéw.”

In addition, Canniff apparently appeared incredulous that the Plaintiff completed he
doctorate degree program at St. John’s in three years, insisting that #iseme way she could
have finished in that amount of time and suggesting thatrag him an official transcript so he
could review it. Allegedly, Canniff's attitude was significantlyferent when he learned theat
white faculty member had completed her doctonatéhree years. Moreover, the Plaintiff claims
that while Caniif referred to white colleagues by their professional titles, he continpoaBéd
her “young lady” or “Michele” instead of her professional title.

The Plaintiff complained of Canniff's behavior to the Defendant Britton, who from 2003
to 2013served as the Associate Dean for General Education and who acted as tHésPlainti

“mentor” during the College’s Leadership Academy. His office was locatdadioer to the



Plaintiff's office. With respect to the Plaintiff’'s complaints that Canniff called her “ydadyg,”
Britton purportedly told her to “just let it go” and then, according to the Plaiflatinched into

a racist rant.” (Pl. Opp., pg. 5.) In this regard, Britton allegedly said tHau“people are just
taking over” while referencing SCCC'’s Présnt, Vice President and two executive deans, all of
whom were AfricapAmerican. In response, the Plaintiff questioned Britton about whether he
liked anyone of color, to which Britton replied that he liked Yvonne Walters and Manmag, Si
Britton felt hewas “one of tkm” even though he “looked like you people.”

On another occasion, when Michele Green (“Green”) was promoted to assistant dea
Britton allegedly stated “Well, she is smart. She just happens to be blackiierdruste, when
the Plaintiff and Britton discussed their upbringings in Mount Vernon, New York, the Plaintiff
explained to Britton that when they moved in, everyone moved out. The Plaintiff clattos Br
replied “oh, yeah, we got the hell out of there.” In addition, when Joanne Braxtont{Bhax
was promoted to a new position as a vice president, Britton apparently told thef Bhainshe
was not going to be able to go anywhere professionally because Braxttafaslslack
woman” while the Plaintiff was “a skinny black womaarid that Braxton would not want an
attractive, thin black woman “on her turf.” Lastly, according to the Plaififtton constantly
made negative comments about Shirley Pippin (“Pippin”), who was an Affigaarican
woman and the President of SCCThese alleged derogatory statements suggested that Pippin
was full of it and that it was time for her to go.

The Plaintiff also complained to Manning about the alleged racist remarkse i
Manning was the Interim Dean of Instructional Technology. Manning usually shook Highhea

disgust and, on one occasion, when the Plaintiff told him that Britton had referred to lnineas “



of us,” he responded by saying “Does he know | grew up in Gordon Heights and I'm a black
man?” Nevertheless, Manning appntly took no action to investigate the Plaintiff's
complaints.

The Plaintiff asserts that Britttshand Canniff’'s comments and attitudes made her feel
demeanegdhumiliatedand less equal that her white peers, as well as put her in a posigon w
she thought she had to constantly prove herself. Moreover, they caused her to gdparent!
anxiety attacks, which would occur when she had to be in the company of Britton and Cannif
during events at SCCCDue to Brittons and Canniff's commentshe claims she passed on
promotional opportunities because she thought her prospects were diminished.

However, SCCC had an Ariscrimination Policy and Grievance Policy for Employee
Claims of Discrimination by Another Employee, Guest or Contractor‘Rbkcy”), which had
been adopted by SCCC'’s Board of Trustees in 2003. In relevant part, the Policy provides:

The College will not tolerate discrimination on the basis of

race, national origin, color, religion, sex, age, sexual orientation,

disability, marital status, military status, domestic violence victim

status or any other status prohibited by law. Whenever an alleged

violation of this policy is brought to the college’s attention, an

investigation will be undertaken and, if a violation is found,

prompt and corrective action will be taken. All members of the

college community should contact the appropriate college office,

as set forth below, if they believe a violation of this policy has

occurred.
(Bergen Aff., Exh. C.) The Policy directed theaaulty member complaining of discrimination
by another faculty member should submit her complaint to the Office of the Coogplificer
or the Office of Human Resources. Additionally, unttherpolicy, discriminatory practices

include retaliation forifing a charge of discrimination, participating in an investigation or

opposing discriminatory practices. The Policy calls for a thorough invegéigabcess for an



employee’s discrimination or retaliation claim, which includes the reporting ofrglaot to a
Compliance Officer or the Human Resources Department, investigation, cheteomid
sufficient @ause and appeal to SCCC'’s president.

Nevertheless, the Plaintiff never reported a complaint in accordance withlitye s
such, no internal investigation was ever conducted. However, according to the P&U@OE
was on notice and should have taken action, because she had complained to two Deans, Britton
and Manning.

B. The Alleged Discrimination

In January 2006, SCCC submitted a report to the Middle States Commission on Higher
Education, which is a college accreditation committee. In the report, SCCC exddicat one of
its goals was tincrease the number of doctedegree holders among its faculsyating the
doctoral degree was tipeeferred qualification over the master’s degree, which was only a
requisite minimum qualification for instructional facultioreover, with respect to its faculty-
diversity-hiring plans through the year 20BLLCC represented that ninety percent of its faculty
identified themselves as white or Caucasidherefore, SCCC hoped to engage in efforts to
increase faculty diversitlyy having twenty peent of its new hireseflecta broadening of the
faculty’s diversty.

In earlyOctober 2007, SCCC aehktised to fill the position of Associate Dean of
Instructional Technology. Aearch committeef nine members was formed to make a hiring
recommendation for this position to Canniff, who would then proceed to recommend a candidate
to SCCC's president, who, in turn, would make the final hiring determination. Dr. Ashberine

Alford (“Alford”) , SCCC’s Dean of Faculty, chose the members of the committee and Douglas



Kahn (*Kahn”) was skected as the committee’s chairmadf the members of the committee,
only one, Greenyas AfricarAmerican.

The Associate Dean position focused on distance education and required amaster’
degree, although a doctorate degree was noted on the advertisement as beied.ptaftis
regard, the minimum qualifications for the position were listed as follows:

The successful candidate will have a master’s degree (doctorate

preferred) in information technology or related area; a record of

distinguished leadership in the information technology sector;

ability to implement and oversee advaneed emerging

technologies, including distance education; demonstrated ability to

lead through collaborative and shared decision making and the

ability to sustain strong and collegial relationships with faculty,

staff, students and administrators.
(Canniff Aff., Exh. A.) However, the committee agreed that a candidate who pasaesse
doctorate was not necessarily more qualified than one without such a degree, provided that
candidate was otherwispialified for the position. Wthe candidates werequired to submit
official transcripts in connection with their application.

The Plaintiff submitted her application for the position in the same month SCCC
advertised for it, October 2007. Thereafter, in November 2007, the committee met and
immediatdy eliminated ten candidaté&cause they did not meet the minimum qualifications.
Among the candidates that did meet the qualifications were the Plaintiff ared\Nb¢évosh
(“Mcintosh”), a white male.In this regard, as stated above, the Plaintif @d@octorate degree
in education administratioin leadership and accountability, with an emphasis on instructional

technology, from St. John’s University, had worked in distance education at SC\e fyears

and was in the SCCC'’s Leadership Progr&the also had a master’s degree in management.



Mcintosh held a master’s degree in corporate communications, but did not have a
doctorate degree. Rather, he was in the process of earning his doctorate degremistic
studies, with a focus in organizational communication, as well as educational theory and
practice. He anticipated completing the doctoral degree bygmmg of 2008. Furthehe
served as the chair of Faculty Access for Computing Technology (“FACT ¢hwins the only
faculty committee thateports directly to the SUNY Provost. In addition, he had worked as both
an Adjunct Instructor and as the Coordinator of Instructional Technology at Stdmn€ounty
Community College, where he was in charge of distance education.

The committeanet a second time and used a scoring sheet to reduce the candidate pool
to five candidates who would be invited to interview. During this second meeting, the
committee noted that the Plaintiff's cover letter had multgpéenmatical and spelling errors.

For example, the Plaintiff wrote “I have also written several proposalkifoptogram including
the proposal for the peer mentoring program and assisted in the proposal gsocjursall the
modality of distance learning (Canniff Aff., Exh. C.) The Plaintiff also wrote “I teach 2
courses on line and administrator [sic] the program as well as assisf faithltievelopment,
design and pedagogy.” (Canniff., Exh. C.)

In addition, the Plaintiff began the second paragraph of her cover |&tieher
following run-on and error-ridden sentence: “During my tenure in this position have had [sic] the
opportunity to work with several [sic] Associate Dean of Instructional Teoggpothis position
due to positiorjsic] being vacant four times durimgy tenure, to my advantage has allowed me

to grow administratively in this department and to understand the mission and visidamdelis



education within Suffolk County Community College.” (Cannif Aff., Exh. C.) The third
paragraph of her cover letteontained similar grammatical problems:
| am a member RFP [sic] committee [sic] for a new Course
Management System, Title Il Task force [sic] Committee, the
Distance Education Committee, Middle States-soimmittee,
Senate, Academic Standafdi], Senée Executive Council,
Sexual Harassmefgic], class size [sic], Graduation Committee
[sic] and served on several search committees as well as chairing
two search committees. This positisit] as well as a member of
the academic standards committgie] has allowed me to work
with the Associate Dean of Instructional Technology on the
preparation and accuracy of the college catalog, assjstajghe
dean with the budgebf the department, and strategic planning.
(Canniff Aff, Exh. C.)

The Court notes that because the Defendants did not include with their motion for
summary judgment Mcintosh’s cover letter, the Court does not know whether Mcintosars
letter also had errorddowever, there werminor mistakes in Mcintosh’s resume, suchakife
to explain abbreviations and inconsistent use of periods, oxford commas and Vétits.
respect to ther errors that the Plaintiff points out, like the use of colons and semi-colons, the
Court does not finthemto begrammaticallyincorrect

Although the comnittee was alarmed by the errors in the Plaintiff's cover letter, they
nevertheless invited the Plaintiff in for an interview. Mcintosh and three othéidedes were
also asked to interview for the position. All five finalists were interviewedatmufary 1, 2008.
During her interview, the Plaintiff was asked about her experience; the positiahith she
applied her experience at SCC&nd how she thought she would be an asset if she was given

the position. Once the interviewing was completed, tmengittee narrowed the finalists to just

the Plaintiff and Mcintosh. The committee then held a secret ballot to rank the Paaidtif



Mclintosh. As the chair of the committee, Kahn recused himself so that he cowdd/otesif
there was atie. By a wbf 7 to 1, the Committee ranked Mclintosh first and the Plaintiff as
second. According to the Defendants, race was not discussed during the committees’
deliberations.

The Defendants claim that the commitbesed itslecision to recommend Mcintosh over
the Plaintiffprimarily on Mcintosh’s academic credentials and work experience. In this regard,
allegedly the committee particularly valued Mcintosh’s direct work egpee with the SUNY
Provost as a result of being thleair of theFACT committee Theyalso valued Mcintosh’s
experience as Coordinator of Instructional Technology at Schenectady @Qamtgunity
College, where he was in chargedaftanceeducation.

Conversely, according to the Defendants, despite the Plaintiff's docttiatmrhmitte
felt that the Plaintiff lacked Mcintosh’s level of proficiency in the ared networking contacts.
They also remained especially concerned about the mistakes in the Plaiatiéfr letter.

On February 2, 2008, Kahn forwarded the committee’s recommendation to Alford and
Canniff. Trereafter on March 20, 2008, at the direction of Canniff, Manning was considered
and interviewed for the position of Associate Dean of Instructional Technologyevdovafter
the interview had been completed, the committee unanimously decided that it would not
recommendvianning for the position and reaffirmed its recommendation that instead the
position should be offered to Mcintosh. Kahn presented to Canniff the abovementioned reasons
for why the committee chose Mclrsto over the Plaintiff The Defendants claim that Canniff

then reviewed the candidates’ resumes and interviewed them. He concluded thathvicéstos
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more qualified for the position, agreeing with the committee’s recommendé&hieamtually,
after the SCCQresident approved, the position was offered to Mcintosh.

On April 8, 2008, at the request of the SCCC President, the College AssociateDean fo
Educational Resources, David Bergen (“Bergen”) reviewed the searchgpfoctdse position of
Associate Deanof Instructional Technology. The SCCC President had asked for the review
because Manning had expressed dissatisfaction with the process. In connebtloa keNiew,
Bergen interviewed the committee members, Canniff and other employees G©f 340N
completion of his review, Bergen concluded that the search process was faataheére was
no complaint of discrimination as to any aspect of the search process. Theyroéjbet
committee members had told Bergen that they chose McIntosh fexthissive connectiorie
others in the SUNY system with regard to information technology and his vision foruhe fut
Committee members also apparently weighed heavily the many grammaticafarnatsn the
Plaintiff's cover letter, believing that exceptional written skills was a standgrdrement for
any associate dean at SCCIGastly, Bergen considered whether it was appropriate to allow
Manning to interview for the position even thouflke committee had at that point already
completed its seah process In this regard, Bergen found that the integrity of the search process
was not compromised on the ground that the committee could only make recommendations for
the position.

When Kahn called the Plaintiéin the telephone to notify her that she did ecerve the
position of Associate Dean of Instructional Technology, apparently the Rlakyp#rienced
chest pains and was hospitalized. Afterward, while recuperating at home,itii€f Btntacted

her union grievance officer, who informed her that Canniff was allowed to hire whoever he
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wanted for the position. According to the Plaintiff, Green told the Plaintiff treatlought the
committee was racist and that she felt they were too concerned with the mistakes on th
Plaintiff's cover letter.

On April 21, 2008, the Plaintiff filed a complaint with the New York State Division of
Human Rights. On May 21, 2009, the Plaintiff received her right to sue letter and on A8igust
2009, the Plaintiff filed this action. On September 9, 2009, SCCC was served with the
Complaint.

C. The Alleged Retaliation

On the morning of April 12, 2009, while the Plaintiff was at home with her daughters and
her husband, Darryl Fowler (“Fowler”), neas verbally and physically abusitethe Plaintiff
and her daghters. The police wereltad and responded to the scene and investigated.
Following the police’s investigation, the Plaintiff and her daughters lefiaah@& and went to
stay with at the home of the Plaintiff's mother, which was located less thae awal,.
However, one of the Plaintiff's daughters realized she had left her ctertaet at the Plaintiff's
house, and so the Plaintiff went back to the home to retrieve them.

On her way, the Plaintiff passed Green’s home, as Green lived in the sanopoheve]
The Plaintiff stopped at Green’s home and asked Green to accompany her, Hezavee s
afraid that Fowler would assault her if she returned to the house alone. Thié Bigidined to
Green about her fear and about how Fowler had behaved abusively toward her eadssyr. that
Green agreed to accompany the Plaintiff to the house. While they were at theHuer
arrived and he and the Plaintiff engaged in a verbal altercation, which Greesseid.Once

again, the police were catle
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The following day, April 13, 2009, the Plaintiff obtained a Temporary Order of
Protection the “First Ordeft) against Fowlefrom the Suffolk County Family CourtThat same
day, the Plaintiff called Green to tell her aboutfrst Order. One week lateg Second Order
of Protection (the “Second Order”) was issigdhe Suffolk County Family Court, forbidding
Fowler from assaulting, stalking, harassing or menacing the PlaiByfflune 2009, Fowler and
the Plaintiff no longer lived together in the same home, as Fowler had moved out ofithe mar
residence. fie Plaintiff hadalsocommenced divorce proceedings.

However, on September 28, 2009, Fowler kicked in the door of the Plaintiff's house. The
Plaintiff called the police and Fowler was subsetlyearrested. The Plaintiff then went to the
police station to make a statemeW¢hile there, she saw Green, wivas at the police station to
pick up Fowler ahis request.The Plaintiff told Green that Fowler had kicked in the door to her
house. On the following day, September 29, 2009, the Plaintiff obtained a third Order of
Protection (the “Third Order”). The Third Order was issued by the Suffolinty District
Court and ordered Fowler to cease all communications with the Plaintiff and tavstajram
both her home and place of work. Either one or two days after it was idsei@daintiff told
Green about the Third Order, including its requirement prohibiting Fowler from gesngthe
Plaintiff's home or workplace.

Despitethese occurrencesn September 28, 2009, the same day Fowler had kicked in
the door to the Plaintiff's house and had been subsequently arrested, Gregrdhdn as a
parttime test proctor at SCCC. In this regard, Green informed Fowler about the position; t
him who to contact to apply; and eventually approved his hiring. Fowler was hired tinsta

October 5, 2009 on an as-needed basis. On the date he was hired, September 28, 2009, SCCC

13



claims that no order of protection involving the Plaintiff or Fowler was on fifle thie Human
Resources department and the Plaintiff had not yet obtained the Third Order.

The Plaintiff did not become awaoé Fowler’s hiringuntil early October 2009, when
Fowler called her and informed her about it. The Plaintiff then called Green andoe@ster
about why she would hire Fowler knowing that the Plaintiff had obtained an order ofiprotect
against him At first, Green told the Plaintiff that she did not hire Fowler, but rather justitald h
about the opportunityYet, when the Plaintiffurther questioned her, Green grew quiet and
stated that Fowler had helped her a lot with her house.

According to the Plaintiff, ® October 15, 2009, she spoke with Paul Minot (“Mipot”
the campus security officer. Minot was awtrat an order of protection had been issued against
Fowler. Minot informed the Plaintiff that Fowler had been processed for emetaywith
SCCC. After speaking with Minot, the Plaint#pparentlyreached out to the head of campus
security, John Williams (“Williams”). The Plaintiff explained to Williams aboutves, their
pending divorce; and the Third Order. In addition, the Plaintiff told Williams thatd¥dwld
recently violatedhe Second Ordeand that she was fearful of him. Williams instructed the
Plainiff to fax him a copy of the Third Order and assured her that he would take caee of th
situation. The Plaintiff faxed the Third Order to Williams.

Also on October 15, 2009, the Plaintfdims shespoke with the Assiant Vice
President of Human Regizes, Doriane Gloria (“Gloria”). Specifically, the Plaintiff told Gloria
that Fowler hadecently been hired by SCCC although there had been three orders of protection
issued against him. She informed Gloria that Fowler had just violated the Secondriirteat

she was frightened of him. Allegedly, according to the Plaintiff, Glopha that she did not
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think it was a big deal, since Fowler only had to be fifty feet away from thatiRlaHowever,
the Plaintiff pointed out to Gloria that theifchOrder actually forbade Fowler from being
anywhere at her workplace, to which Gloria responded that she believed he could demplace
another one of SCCC’s campuses. Telling Gloria that she did not understand thesssiotis
the situation, the Plaintiff asked her to contact Willismoke could explain. The Plaintiff also
offered to fax Gloria a copy of the Third Order, but Gloria told her she would gétamne
Williams.

According to the Plaintiff, she did not hear anything from SCCC for four days. Teen, t
Plaintiff claims, on October 19, 2009, Gloria called to inform her that SCCC intended to
terminate Fowler's employment. Glameado the Plaintiffthe letter SCCC planned to send to
Fowler, which stated, in relevant part, as follows:

It hascome to our attention that one of our employees has
an Order of Protection against you that includes an Order to stay
away from her place of employment. This Order predates your
College employment start date. As a result, your employment with
the Colle@ has been terminated effective immediateBlease
return yaur College Identifcation card by maih the enclosed self
addressed stamped envelope.

In addition, effective immediately, you are no longer
permitted on Suffolk County @omunity College property,
including all three campusesd both satellite centers. IF you are
observed on College property, you will be asletbave. Failure
to comply with this requestill resultin anotificationto the
Suffolk CountyPolice, at which time a trespass complaint may be
filed.

(Cummings Aff., Exh. 19.)
According to the Plaintiff, she asked Gloria not to send the lettdremaiuse the letter

indicated that Fowler was being fired because of her and the order of protecti@usit#ained

against him. She explained to Gloria that Fowler was violent, had previously violabediea

15



of protection and would most like come after her as a result of the letter. tiNgess, Gloria
allegedly brushed aside the Plaintiff's concerns and told her that she had chebk8GGLC’s
legal department, who had told her that was the form the letter had to take.

However, the Defendants offer a different version of events. According to them, they
were in fact not notified by the Rraiff about the Third Orderagainst Fowler until October 19,
2009. They claim that on October 19, 2009, the Plaintiff called Gloria and later catogi&sG
office at Gloria’s request to bring a copy of the Third Order, which, as stated,avas dated
September 29, 2009, one day after Fowler was hired as anpanproctor.

Upon receiving a copy of the Third Order from the Plaintiff, the Defendants &lage
Gloria immediately drafted the termination letter. Apparently, before finglthe letter, Gloria
spoke with the Plaintiff, who askédatsome of the language be changed. According to the
Defendants, Gloria complied with the Plaintiff's revision requestshe Defendants’ view, the
letter terminatng of Fowler's employment with SCCCas necessary in light of the Third Order,
which clearly prohibited Fowler from being near the fi#is place of employment.

In any event, on that same day, October 19, 286Q€;C sent theermination letter to
Fowler via overnight Federal Express. On October 20, 2009, at 3:05 p.m., the letter was
delivered. As Fowler later explained in his own words in a statement to palitezreceiving
the termination letter,

| had enough. | drove my GMC Yukon back to [the Plaintiff’s]
house. Not to talk. 1 was so mad. | was on auto-pilot. | drove
over and parked by the golf course. | then got out and walked
over. | walked right to the front door and pushed it right in. 1
walked up the steps right to her bedroom. Her door was locked. |
gave it a bove with my left shoulder and it opened. | took out my

.38 revolver that | found and shot four times at her, maybe more. |
don’t even know if I hit her. | don’t remember if she said anything
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but I didn’t. | just did it and left. | walked back to riryck and
went to drive home.

(Cummings Aff., Exh. 19.) Fowler ultimately pled guilty to attempted murder andrenZ2B,
2011, was sentenced to twenty years in prison.

During the incident, Fowler shot the Plaintiff a total of ten times. Taiet®f suffered a
collapsed lung, a fracture to her right shoulder, grazes to her stomach and sstallesiand a
severed artery in the right arm. One of the bullets lodged itself a quaateiirath away from
her spine. As a result of her injuries, the Plaintiff required four blood traosfuand multiple
operations. For example, veins from her left leg were used to reconstruct thdealthaen
damaged in her right arm and screws were inserted to reconnect her right armgiat he
shoulder. At the time the Plaintiff opposed the Defendants’ motion for summary joig gime
was still attending physical therapy sessions two days per week and autaipherapy
sessions two days per week. She was also visiting with a psychologigtesvasek and still
sleeps in a hospital bed with a light on every night. Allegedly, her injuries prevemnrner
typing or writing with heright hand, dancing, riding a bicyate clapping her hands. Because
of her diminished capacity, the Plaintiff was unable to continue to care foolneggst
daughter, who had to live with friends for a year.

Il. DISCUSSION

A. Legal Standard on aFed. R. Civ. P. 56 M otion for Summary Judgment

It is well-settled that a motion for summary judgment under Fed. R. Civ. P.yp6ana
granted by the Court only if the evidence presents no genuine issue of mateaabiféthe

moving party is entitled to judgment as a matter of law. Fed. R. Civ. Be&&lsAnderson v.

Liberty Lobby, Inc, 477 U.S. 242, 250, 106 S. Ct. 2505, 91 L. Ed. 2d 202 (1986) (“Rule 56(c)
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provides that the trial judge shall then grant summary judgment if there is nogessuie as to
any material fact and if the moving party is entitled to judgment as a matter of Baléhuddin
v. Goord, 467 F.3d 263, 272 (2d Cir. 2006) (“Summary judgment is appropriate where there
exists no genuine issue of material fact and based on the undisputed facts, the mtyiag par

entitled to judgment as a matter of law.”) (quotidmico v. City of New York, 132 F.3d 145,

149 (2d Cir. 1998)) (internal brackets omitted). However, the Court must endeavor to ri¢solve a
ambiguities and draw all reasonable inferences in favor of the party opposing it fimot
summary judgmentAnderson, 477 U.S. at 247-48.

Once gparty moves for summary judgment, the non-movant must come forward with
specific facts showing that a genuine issue exists to avoid the motion beireggk&iesst Fair

Elec. Contractors v. Aetna Cas. & Surety,, 8 F.3d 61, 63 (2d Cir. 199&¢e alsdVestern

World Ins. Co. v. Stack Oil, Inc922 F.2d 118, 121 (2d Cir. 1990) (quoting Fed. R. Civ. P.

56(e)). Typically, a genuine issue of material fact exists only if “a reddejury could return a

verdict for the nonmoving party.” Anderson, 477 U.S. at 3é8Vann v. New York City, 72

F.3d 1040, 1049 (2d Cir. 1995). In addition, mere conclusory allegations, speculation or

conjecture will not avail a party resisting summary judgm&steKulak v. City of New York

88 F.3d 63, 71 (2d Cir. 1996).

B. AstotheHostile Work Environment Claim

At the outset, the Court notes thia¢ tstandards for evaluating claims arising under Title
VIl and 8 1983 are identical for hostile work environment, discriminatiomedalition claims.

See Weinstock v. Columbia Univ., 224 F.3d 33, 42 n.1 (2d Cir. 2000); Smith v. Town of

Hempstead Dépof Sanitation Sanitary Dist. No. 2, 798 F. Supp. 2d 443, 451 (E.D.N.Y. 2011)
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(Spatt, J.) (“The standard for showing a hostile work environment under Titland])$ection

1983 . . is essentially the sanig, Carmody v. Village of Rockville Centré61 F. Supp. 2d

299, 324 (E.D.N.Y2009) (collecting Second Circuit casd3avis v. Oyster Bayeast No. 03—

CV-1372(SJF)(JO), 2006 WL 657038, at *8, n.12 (E.D.N.Y. Mar. 9, R@did, 220 F.App’x

59 (2d Cir. 2007)“@iscrimination claims under Title Viland] 42 U.S.C. [8] 1983 . are
analyzed together, as the same analytic framework applies to eacthfdition,with regard to
Title VII, only SCCCmay be held potdially liable, because individual defendants may not be
held personally liable for alleged violations of this statute. However, undemncertai
circumstances, an employee may be held individually liable under Section 3883e.4g.

Patteson v. County of Oneida, N.Y., 375 F.3d 206, 226 (2d Cir. 2004) (“[A]lthougfiitle.

VII claims are not cognizable against individuals, individuals may be held liabler [§] 1983
for certain types of discriminatory acts, including those giving rise to déhasirk
environment]”) (citations omitted).

The Court will first address the Plaintiff's claim that she salsjected to unlawful
discrimination and harassment in and through the creation of a severe and pervagvwedrés
environment thasubstantially interfered witheénemployment, in violation of Title Viand
§1983. As suggested above, bo#tuses of action are subject to the same analggisSmith,
798 F.Supp.2d at 451 (“The standard for showing a hostile work emarrunder Title VII
[and 8] 1983 . .is essentially the same.”).

Recently, the Second Circuit explained that Haktile work environment claim requires
a plaintiff to show that a workplace isd severely permeated with discriminatory intimidation,

ridicule, and insult that the terms and conditions of her employment were thiezbg'a
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Desardouin v. City of Rochester, 708 F.3d 102, 105 (2d Cir. 2013) (quoting Alfano v. Costello,

294 F.3d 365, 373-74 (2d Cir. 2002)). In this regard, “[t]he ptamust also show ‘either that
a single incident was extraordinarily severe, or that a series of incideetsuvgciently
continuous and concerted to have altered the conditions of her working environngnt.”

(quoting Cruz v. CoacBtores, hc., 202 F.3d 560, 570 (2d Cir. 2000)). However, “[i]f a

plaintiff relies on a series of incidents, they must be ‘more than episodic; tistyom
sufficiently continuous and concerted in order to be deemed pervasdidduoting Perry v.

Ethan Allen, Inc., 115 F.3d 143, 149 (2d Cir. 1997)).

“In considering whether a plaintiff has met this burden,” the Second Circuit eaieabff
the following guidance:

[Clourts should “examin#he totality of the circumstances,
including: the frequency of the discriminaga@onduct; its severity;
whether it is physical threatening or humiliating, or a mere
offensive utterance; and whether it unreasonaligrfieres with the
victim’s job performance.”_Hayut v. State Univ. of N.Y., 352 F.3d
733, 745 (2d Cir. 2003) (quotation mark omitted). Moreover, the
“test has objective and subjective elements: the misconduct must
be severe or pervasive enough to create an objectively hostile or
abusive work environment, and the victim must also subjectively
perceive that environmerta be abusive.” Alfano v. Costello, 294
F.3d 365, 374 (2d Cir. 2002) (quotation marks omitted). Of
course, ‘1 is axiomatic that mistreatment at work, whether through
subjection to a hosé work environment or througbther means
is actionable under Title VII only when it occurs because of an
employee’s . . protected characteristic,” such as race[.Brown v.
Henderson, 257 F.3d 246, 252 (2d Cir. 2001) (emphasis added).

Rivera v. Rochester Genessee Regional Transp. Authority, 702 F.3d 685, 693-94 (2d Cir. 2012)

(emphasis andgrentheticalsn the original original brackets omittgd Thus, in other words,
when bringing a hostile work environment claim, a plaintiff has three requitspmamely an

objectiverequirementa subjectiverequirementanda prohibited casal factor requirement.
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Brown v. Henderson, 257 F.3d 246, 252 (2d Cir. 2001); Gregory v. Daly, 243 F.3d 687, 691-92

(2d Cir.2001).

In the present casejiewing the evidence in the light most favorable to the Plaintiff, the
Plaintiff accuses Canniff afal Britton of (1) often referring to AfricatAmericans as “you
people”;(2) expressing skepticisthat the Plaintiff completed her doctorate in three y€ajs
callingthe Plaintiff“young lady” or “Michelle” instead of her professional tjt{d) suggesting
that AfricanrAmericans were “taking over” SCCC, in reference to SCCC'’s Afrisarerican
President, Vice President and two executive deans; (5) remarking that Geeemavabut “just
happened to be black”; (6) suggesting to the Plaintiff that although Manning “lookedlike y
people,” he wa%one of us’, (7) indicating thatCaucasiansgot the hell out of” Mount Vernon,
New York when AfricarAmericans moved in; (8) implying that a “fat black woman” would be
threatened by “a skinny black woman” and (9) makingatigg comments about the Presid of
SCCC, who was an AfricaAmerican woman. However, in the Court’s view, thiscord is
insufficient, as a matter of law, to permit a reasonable fact finder to identifstisehvaork
environment whiclaltered the Plaintif6 conditions of employment.

In this regard, “[while subjectively [the Plaintiffinay well have felt pressure,-in
hospitability, and humiliation, there is insufficient objective evidence to suppatanable
conclusion that these occurrences were the product of discriminatory intent, oitogésner,
were severe enough to permeate [akplace with discriminatory intimidatioh. Craig v.

Yale University School oMedicing Civil No. 3:10CV1600(JBA), 2013 WL 789718, at *14 (D.

Conn. Mar. 4, 2013). For instance, although the Court acknowledges that shmealtdged

conduct by Britton and Canniffagracist and inappropriate, the use of “you peopta/not in
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and of itselfberacist, nor is calling the Plaintiff “youngdg” or “Michelle” instead of her
professional title.

Moreover, although the Plaintiff claims that Britton constantly complaibedtePippin,
the SCCC president, nowhere does the Plaintiff allege that his criticism hathgrigtdo with
Pippin’s race.In addition, there is nothing to indicate that Canniff's questioning of the
Plaintiff's doctorate degree was raciafhotivated and thePlaintiff’s subjective belief that [it
was]racially-motivated is not sufficient to create a genuine issue of material fact witdctésp
whether [the Defendants}eated a hostile work environment or harassed Pldintifadet v.

Deutsche Bank Securities Indlo. 11 Civ. 7964(CM), 2013 WL 3090690, at *10 (S.D.N.Y.

June 18, 2013). Wile the Plaintiff suggestthat a while faculty member who also finished her
doctorate degree in three years was not simitprgstioned by Canniff, the Plaintiff fails to
provide any evidence that she and the white faculty member were similaatygkisuch as
whetherthey had been enrolled in comparable doctoral programs.

However, even assuming that all the purported statements attributed to Britton and
Canniff were based upon the Plaintiff's race, case law suggests that tighictwould not be
enough to sustain the Plaintiff's hostile work environment claiims is because “[flor racist
comments, slurs and jokes to constitute a hostile work environment . . . there must be a steady
barrage of opprobrious racial comments. Although there is no threshold magic number of
harassing incidents that give rise to a hostile work environment claim, asralgeile, incidents

must be more than episodic; they must be sufficiently continuous and concerted in order to be

deemed pervasive.Curcio v. Roosevelt Union Free School Dist., No.Q0-5612

(SJF)(AKT), 2012 WL 3646935, at *11 (E.D.N.Y. Aug. 22, 2012) (quoting Arroyo v. New York
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Downtown Hosp., No. 07 CV 4275(RJD)(LB), 2010 WL 3861071, at *6 (E.D.N.Y. Sept. 28,

2010)) see als®avisBell v. Columbia Univ., 851 F. Supp. 2d 650, §&3D.N.Y.2012

(quoting_Schwapp v. Town of Avon, 118 F.3d 106, 110 (2d Cir.)9%or ‘racist comments,

slurs, and jokes’ to be actionable as a hostile work environment, there generallpemuste
than a few isolated incidents of racial enrp]jty).

Here, none of the alleged comments by Britton or Canniff especiallyabharent or
inflammatory, nor did they involve physical threats or egregious language, septhmts.
Moreover, nothing in the record suggests that Canniff's and Brittmmduct was anything more
than episodicasthePlaintiff only raisesa handful opecific incidents over theourse of her
more than ten years of employmetavis-Bell, 851 F. Supp. 2d at 673 (“Here, the nine
incidents that Plaintiff claims created her hostile work environment asedpiand isolated,
spread out over four years. They are not continuous enough to be considered ‘pdvyasive’
rational juror.”). Indeed, “[a]lthough the alleged statements may have been crude and racially
insensitive, they were not sufficientlgeveré or ‘pervasive’ to alter the conditions ofgintiff's
working environment.”Curcio, 2012 WL 3646935, at *11See als&Cadef 2013 WL 3090690,
at *2, 1041 (dismissing the plaintiff's hostile work environment claim at the summary judgmen
stage where, over the course of three years, the plaiatiffged that his supervisors singled
him out because of his race and that one of his supervi$pstatecthat Martin Luther King
Day was “only a holiday for some people”; (Bade a clenchefist gesture irreference to the
Black Power movement when the plaintiff stated what logr@thnicity was at a workelated
dinner; and (3) stated that he was “100% white” and that his dark skin was a result béimg “

exposed to too much sun when he was a boy”).
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Therefore, becaugbe Court finds that as a matter of law there was no hostile work
environment, the Court need not analyze whether these claims may be imputed tbesither
employer or to gher of theindividual defendants. Accordingly, to the extent the Plainfiitie
VIl and § 1983 claims are premised on a hostile work environment theory, the Defendants’
motion for summary judgment is granted and such claims are dismissed.

C. AstotheDiscrimination Claim

As with a hostile work environment claigenerally “discrimination claims under Title
VII [and 8] 1983 . . are analyzed together, as the same analytic framework applies to each[.]”

Davis v. Oyster BayEast No. 03-CV—1372 (SJF)(JO), 2006 WL 657038, at *8 n.12 (E.D.N.Y.

Mar. 9, 2006)aff'd, 220 F.App’x 59 (2d Cir. 2007)see alsdValker v. New York City De’of

Corrections, No. 01 Civ. 1116(LMM), 2008 WL 4974425, at *12 (S.D.N.Y. Nov. 19, 2008)
(“This court considers the Title VII . . . and 8§ 1983 discrimination claims togethire &econd
Circuit applies the same analysis to these claims.”) (collecting cdses), the Plaintiff accuses
the Defendant SCCC and Canniff of discriminating against her based on racéeyaectded
to hire Mcintosh instead of her for the position of Associate Dean of Instruclienhhology.

To succeed on a claim of employment discrimination, the Plaintiff must first establish

prima facie case of discriminatiofRuiz v. County of Rockland, 609 F.3d 486, 491 (2d Cir.

2010). To do this, the Plaintiff must show that “{dJhe is a member of a protected class;
(2) [s]he was qualified for @ position[s]he held; (3]s]he suffered an adverse employment
action; and (4) the adverse action took place under circumstances giving rise evencebf

discrimination.” Id. at 491-92;see alsd._eibowitz, 584 F.3d at 498. With regard to the fourth

prong of this test, the Second Circuit has held that an inference of discriminagidre deawn
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either from (1) direct evidence of discriminatory intent, or (2) a showing biylthetiff that
“shewas subjected to disparate treatmenfcompared to ersons] similarly situated in all

material respects to. . herself. _ Graham v. Long Island R.R., 230 F.3d 34, 39 (2d Cir. 2000)

(internal quotations and citations omitted).

Providedthe Raintiff demonstrates these elements, thereby establishing afagiea
case of discrimination, the burden then shifts to teeeBdant to articulate a legitimate,
nondiscriminatory reason foheir actions. _Ruiz, 609 F.3d at 49H8.the Defendantgarty this
burden, the burden shifts back to thaiRtiff to introduce evidence that theefendats’
explanations are pretextudd. In order to satisfy her burden at the final stage, thiet?f
must offer*hard evidence, not conclusory supposifibthat the[D] efendanis’] articulated

rationale is a pretext for disorination” Schanfield v. Sojitz Cormf America 663 F. Supp. 2d

305, 329 (S.D.N.Y. 2009) (citing McDonnell Douglas Corp. v. Green, 411 U.S. 792, 804, 93 S.

Ct. 1817, 36 LEd.2d 668 (1973)). “A reason cannot be proved to be a pretext
discrimination unless it is showhoth that the reason was falsed that discrimination was the

real reasofi. Id. (quotingSt. Marys Honor Ctr. v. Hicks, 509 U.S. 502, 515, 113 S. Ct. 2742,

125 L.Ed. 2d 407 (1993)) (emphasis in original). In this wdt}He ultimate burden of
persuading the trier of fact that tfi2] efendans] intentionally discriminated against the

[P]laintiff remains at all times with th@]laintiff.” Yu v. N.Y. City Hous. Dev. Corp., 494 F.

App’x 122, 125 (2d Cir. 2012) (quotiniex. Dept of Cmty. Affairs v. Burdine, 450 U.S. 248,

253,101 S. Ct. 1089, 67 Ed. 2d 207 (1981)).
In this case, the Court findsat the Plaintiff hasot establishe@ prima facie casef

discrimination, since it appears she cannot demonsthatethe selection of McIntosh over her
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occurredunder circumstances giving risean infeence ofdiscrimination Howewer, even
assuminghatthe Plaintiff has made out a prima facie célse,Court finds that the Defendants
have satisfiedheir burden of articulating nondiscriminatory reasdior their hiring decision
and the Plaintiff has failed to proffer any evidence that wouldate that tleir explanations
actuallypretextual

In this regard, the Plaintiff theorizes that the Defendants SCCC and Cannifhdisted
against her based on (1) the fact that the candidate they chose fosittpvas a white male;
(2) Green'sallegedcomment, as relayed by the Plaintiff, that she withessed blatant tagigra
committeeduring the selection process; and {8y belief that there was no other reafwrthe
Defendants not to hire hdresides her raceéAs an initial matter, vith respect to Green’s alleged
comment, this statement imadmissible hearsay the Court cannot consider on summary
judgment.” _Allen v.Schiff, 908 F. Supp. 2d 451, 459 (S.D.N.Y. 2012) (cifiegl.R. Civ. P.

56(c)(4). See als®spilaire v. Wyeth Pharmaceuticals, In612 F. Supp. 2d 289, 302 (citing

Sarno v. Douglas Ellima@ibbons & Ives, In¢.183 F.3d 155, 160 (2d Cir. 1999)As the

statements upon which plaintiff relies are not supported by any affiantsinsithdnd

knowledge, such statements are hearsay and, thus, not proper for this Court to consider on a

motion for summary judgmen). In any event, ean if the @urt were to consider Gre&n

statement, it is merely a generalized and speculative statement vaitlyosppecific details

demonstrating howr whythe committee as allegedly racisiuring theselection process
Moreover, &hough the Plaintiff questions Mcintosh’s qualifications and praises her own,

“[t] o prevent summary judgment where a promotion was awarded based on a comparison of

applicants qualifications, a plaintiff must show thiter] credentials weréso superior to the
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credentials of the person selected for the job that ‘no reasonable person, indise exe
impartial judgment, coulddve chosen the candidate selected over thetptdor the job in

qguestion.” Johnson v. City of New York Dep’t of Parks and Recreation, NaC993980

(RRM)(LB), 2013 WL 878821, at *3 (E.D.N.Y. Mar. 8, 2013) (quoting Byrnie v. Town of

Cromwell, Bd. of Educ., 243 F.3d 93 (2d Cir. 200%ge als®\lbjua v. Natioanl Broadcasting

Co. Universal, Inc., 851 F. Supp. 2d 599, 612 (S.D.N.Y. 20E@jther, “[a]plaintiff must,_inter

alia, prove by a preponderance of the evidence that the failure to promotetuall/anotivated
in whole or in part by unlawful discriminatidnyhich means there must be proof that the
plaintiff was rejected under circumstances which give rise to an inferencaoffuin

discrimination.”ld. (quoting_ Hawkins v. 1115 Legal Serv.r€al63 F.3d 684, 694 (2d Cir.

1998), and Aulicino v. New York City Dé&pof Homeless Service$80 F.3d 73, 80 (2d Cir.

2009)).

Herg the Plaintiff has not demonstrated that her credentials were so supericntosv
that no reasonable person would have selected Mcintosh for the position over her. Mcintosh had
a master’s degree in a technolegjated field andlthough he did not yet possess a doctorate
degree like the Plaintiff, h&as in the process of earning his doctorate degree, which h
anticipated would be completed by spring of 2008. Given that Mcintosh was merehsmont
away from completing his doctorate when the hiring process began in October 2007sSCCC’
decision to hire him over the Plaintiff was not unreasonable nor did it run counter to SCCC'’s
goal to increase doctordegree holders among its faculty, since in all likelihood, Mcintosh

would have completed his doctorate by the time he started the position.
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Further while the Plaintiff attempts tdiminish Mcintosh’s doctorate degree as only
being in “humanistic studies,” a review of MclIntosh’s resume shows that (1) eé&chs
interests were “[o]nline, courdeased instructor-student communication, observed through use
of discourse and conversation analysis technique”; &jatus of his research was “Immediacy
and Social/Teaching Presence”; (3) his doctorate project involved “[clomgjiristructors
teaching [facdo-face]and online sections of same course yet using differing nmafdes
communication” and (4) the question his doaterproject aimed to answer was “what strategies
and methods do professors use to communicate in their traditional and online teadhing a
learning environments to establish and maintain channels of communication both witdtugldi
students and the learning community?” (Cummings Aff., Exh. 2.) As such, his doctdtal wor
was extremely relevant to the position of Associate Dean of Instructiechhdlogy.

His resume also indicates that at the time he apfiiethe job at SCCC, he had been
working asa Coordinator of Instructional Technology at Schenectady County Community
College for approximately eight yeart that position, Mcintosh was responsible for distance
education. He also worked as an Adjunct Instructor at Schenectady County Conallege
Further, he had relevant experience serving on the SUNY Advisory Council for Econom
Development Interet Information Portal and as the chairman for the SUNY FACT Advisory
Council and Committeelt was this experience in particular, which involved direct work
experience with the SUNY Provositat the Defendant SCCC highlights as something the
committee particularly valued. Conversely, the Plaintiff did not have compargi@eience.

The Defendants also point to the Plaintiff's cover letter, which contains efnalsed,

the Court findghat the cover letter containachumber ofmistakes, whichin the Courts view,
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in many settingswvould result in immediate disqualification of a job candidate. The fact that the
committee deded to interview the Plaintiff despite these errorthe Plaintiffs initial
application letters andher indicationthat the committee was not biased against her based on
race.

With that being said, itlearly appearshatthe evidence shows thahile the Plaintiff
may have been qualified for the position of Associate Dean of Instructional Teginol
Mcintosh was at least equally qualifiedloreover, the Defendants have articulated
nondiscriminatory reasons for their hiring decision, including valuing aspebtsintosh’s
work experiencas towhich the Plaintiff did not have comparable experierfgeeSibilla v.
Follet Corp., No. CV 10-1457(AKT), 2012 WL 1077655, at *15 (E.D.N.Y. Mar. 30, 2012
(“Where an employ&r explanation, offered in clear and specific terimsgasonably attributable
to an honest even though partially subjective evaluation of . . . qualifications, no iefefenc
discrimination can be drawf). (QuotingByrnie, 243 F.3d at 105) (internal quotation marks
omitted). Except forGreen’s inadmissibland speculativBearsay statement, the Plainbifis
presentecho evidence indicating that tkemmittee’s decision was motivated by réesgond

her own conclusorgllegations See Ruszkowski v. Kaleida Healthy Sy&2 F. App’x 58, 60

(2d Cir. 2011) (“Aplaintiff cannot establish a prima facie case based on ‘purely conclusory

allegations of discrimination, absent any concrete particula¢guiotingMeiri v. Dacon 759

F.2d 989, 998 (2d Cir.1985)).
Indeed the summary judgment record indicates that the hiring pracassnultistepped
with no evidence of racial biadt involved asearclcommittee ohine members, who reviewed

and scored resnes, interviewed candidates aritimatelyconducteda secret ballot to rank the

29



Plaintiff and McIntoshwho were the two finalistfor the position.Then, after the committee

made its recommendation to Canniff,regiewed the resumes of tRéaintiff and Mcintosh and
interviewed them. He too concluded that McIntosh was the best candidate for the position and
sent his recommendation to the SCCC president, who made the final decision tolhicesiMc
Finally, after Mcintosh was selected, the selection process was intemadwed and no bias

was uncovered. The Plaintiff has pointed to not one piece of evidence thdtimply the

existence of any racial discrimination in the hiring proc&seGarcia v. Henry Street

Settlement501 F. Supp. 2d 531, 545 (S.D.N.Y. 2007M[‘ere conclusory allegations,
speculation, or conjecture will not avail a party resisting sumioagment.”).
Accordingly,“[ tlhe court must respect the empldgarinfettered discretion to choose

among qualified candidates.Parikh v. New York City Transit Authority, 681 F. Supp. 2d 371,

378 (E.D.N.Y. 2010) (quotinByrnie, 243 F.3cat 103 (internal brackets omitted)it clearly
would not have been unreasonable for the Defendants to select Mcintosh over tHé Plainti
Thereforethe Plaintiffs discrimination cause of action based on a failure to promote cannot
survive summary judgment atite Court grants Defendants’ motion with respect to this claim.
SeeJohnson, 2013 WL 878821, at *5Aff ‘employer need not prove that the person promoted
had superior objective qualifications, or that it made the wisest choice, but onlyethaasons

for the decision were nondiscriminatdty(quoting Davis v. State Univ. of New York, 802 F.2d

638, 641 (2d Cir. 1986)).

D. AstotheRetaliation Claim

The Plaintiffalsobrings a retaliation claim against the Defendant S@G@Guant to Title

VIl and § 1983.According to the Plaintiff, SCCC retaliated against her for filing her
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discrimination action againgtby hiring Fowler,her estrangednd violent husband, to work as a
parttime proctor at SCCC and theg terminating him in such a way so that he wibbllame the
Plaintiff.

Both a Title VII claim and a § 1983 claim for retaliatie analyzed pursuant to the

familiar threestep burden-shifting framework established in McDonnell Douglas Corp. v. Green,

411 U.S. at 802, and thus batlaims will be assssed simultaneously. In summary form, the

McDonnell Douglagest requires that, first, tH#aintiff establish a prima facie case of

retaliation. SeeEl Sayed v. Hilton Hotels Corp., 627 F.3d 931, 932—-33 (2d Cir. 2010)

(describing thévicDonnell Douglas biden shifting test in the context of a retaliation claifi.

establish a prima facie case of retaliation,Rlantiff must:

adduce evidence sufficient to permit a rational trier of fact to find
(1) that he engaged in protected [activity] unidee antt
discrimination statutes], (2) that the employer was aware of this
activity, (3) that the employeotdk adverse action against the
[P]laintiff, and (4) that a causal connection exists between the
protected activity and the adverse action, i.et, dhataliatory
motive played a part in the adverse employment action.

Kessler v. Westchester Cty. Depf Soc. Servs., 461 F.3d 199, 205-06 (2d Cir. 2006&here

is no direct evidence of retaliatory animus, proof of causation may be shown igdgech as
by demonstrating temporal proximity between the protected conduct and tjezlakealiatory

action. Gordon v. N.Y. City Bd. of Educ., 232 F.3d 111, 117 (2d Cir. 200ia v. GE 252

F.3d 205, 217 (2d Cir. 2001) (“[T]he causal connection neeategrdof of a retaliation claim
‘can be established indirectly by showing that the protected activitylasedycfollowedin time

by the adverse actiofi)’(quotingReed v. A.W. Lawrence & C095 F.3d 1170, 1178 (2d Cir.

1996) (internal citation omitteyl) Then, if the Raintiff establishes a prima facie case of
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retaliation, the burden shifts to the Defendant to produce aetaliatory reason for the
allegedly adverse actiorid.

Finally, if theDefendant satisfies this burden of production, tlaénBff again has the
burden of showing, through more than mere temporal proximity, that “more likely thémenot
employerts decision was motivated, at least in part, by an intent to retaliate gtairjst El
Sayed 627 F.3d at 933 (“The temporal proximityefents may give rise to an inference of
retaliation for the purposes of establishing a prima facie case of retaliaiier Title VII, but

without more, such temporal proximity is insufficient to sat[sfyplaintiff s] burden to bring

forward some evidence of pretext.”); deatterson v. County of Oneida, N.Y., 375 F.3d 206, 221
(2d Cir.2004) (noting that the burden shifts back to the plaintiff to demonstrate by competent
evidence that “the legitimate reasons offered by the defendant were not itsagoms,rbut were
a pretext for discrimination.”).

If a retaliatory motive played any partthe adverse employment action, even if there

were other objectively valid grounds, the law is violated. Sumner v. U.S. Postal Serv., 899 F.2d

203, 209 (2d Cir. 1990) itong Davis v. State Univ. of N.Y., 802 F.2d 638, 642 (2d Cir. 1986)).

However, “once the employer has proffered its nondiscriminatory reason, the empibbye

entitled to summary judgment . unless theHJlaintiff can point to evidence that reasonably

supports a finding of prohibited discrimination.” James v. N.Y. Racing Ass’n, 233 F.3d 149, 154
(2d Cir.2000) (“once the employer has proffered a reason for its action, all presumptions a
special rules drop away; a case under Title VII becomes like anyaatbeiin that the plaintiff,

in order to prevail, must have evidence from which the factfinder can reasomahilyei

essential elements of the claimn order to meet this burden, thiaiRtiff may rely on
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evidence presented to establish his prima facie case, as well as additional eviderasedirect

or circumstantial evidence of retaliatioBesert Palace, Inc. v. Cos&89 U.S. 90, 99-101, 123

S.Ct. 2148, 156 LEd. 2d 84 (2003); LaFond v. Gen. Physics Servs. Corp., 50 F.3d 165, 174 (2d
Cir. 1995) (“Pretext may be demonstrated either by the presentation of addticiezioe
showing thatthe employes proffered explanation is unworthy of credenaeg,by reliance on
the evidence comprisingalprima facie case, without neor . . ") (internal citationand
guotation omitted).

As to the hiringof Fowler, the Court finds that tHlaintiff’ s retaliation clainbased on
this factcannot survivehe Defendantsnotion for summary judgmentViewing the evidence in
the light most favorable to the Plaintifhe summary judgment record indicatieat Green was
the one responsible for hiring Fowlelesjite knowing about the previousders ofprotection
and the past domestic violence incidents between him artlaimgiff. The Plaintiff has
presented no evidence indicating that Green had any sort of retaliatory ngatinst éhe
Plaintiff for herfiling the discrimination actionvhen she hired Fder. In fact, the Plaintiffs
own version of events suggests that Green was friendly witheFand wassimply trying todo
him a favor for helping her out with her house. Further, as SCCC explained in its mpgos, pa
the Plaintiff did not obtain the Third Order — whigarred Fowler from being at her workplace
until after Fowler was hired and once it learned of the existence of the Third Or@xe, SC
proceeded to terminateshemploymenas a partime proctor.

To the extent the Plaintiff relies on the temporal proxirbggweerthe servingf her
Complaint onSeptembe®, 2009 and the hiring of Kder on September 28, 2009, the Court

emphasizes théfb]ecause there is no evidence in the record, viewed in the light most favorable
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to the [P]laintiff, besides temporal proximifpom which the jury could inferetaliation a
reasonable jury could not find that theriing of Fowler] was a retaliatory act or that [the]

[D]efendarits explanation was pretektLevitant v. Cty of New York Human Resources

Admin., 914 F. Supp. 2d 291, 299 n.12 (E.D.N.Y. 2012) (ciih§ayed 627 F.3d at 933)As
already statedyutside of temporal proximityhe Plaintiff has failed to proffer any evidence
demonstrating that the hiring of Fowler waasgetaliatory act for the Plaintiff commencing this
discrimination lawsuit.

As to the method by which Fowler wasrntenaed, the Court finds that questions of fact
exig that would normallyrecludethe granting ofsummary jagment. In this regard, both the
Plaintiff and Gbria provide different versions of events concernivedrafting of the
termination lettethat was ultimatelgent to Fowler. However, even presuming that the
Plaintiff's version of events was undisputdak Plaintiff s retaliationclaim still fails because the
Plaintiff again only relies on temporal proximity to estabhstaliation.

In this regard, although the Plaintiff may have relayed heceros about théermination
letterto Gloria, there is no indication that tbeconceris ever reached the Legal Department,
who made the determination about the form the termination letter should take. A review of t
termination letter re\as that, understandably, the Legal Departnsagdal was not just to
terminate Fowlés employment, but to also ensure that he never returned to any of SCCC’
property, as he would be in violation of the Third Order. In order to accomplish this go&, SCC
was required to discuss the Thirdd®@rin the termination letter.

SCCC hasfiered ax explanatn for why it sent out the lett@n the fashion it did that

is, to make sure it was in complete compliance withThed Order of Protection the Miff
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had obtained againBbwler— and the Plaintiff can point to no other evidence of retaliatory
motive or pretextbeyondtemporal proximity Thereforethe Court must grant summary

judgment in favor of the DefendantSeeWorkneh v. Pall Corp., 897 F. Supp. 2d 121, 135

(E.D.N.Y. 2012) (“Plaintiff provides no direct evidence of retaliation sufficiergstablish a
causal nexus between his discrimination claims and alleged adverse aénongmporal
proximity, without more, is insufficient to create an inference of retaliatidrerefore, the Title

VIl retaliation claims are dismisséyt. Robinson v. Zurich Nwh America hs. Co., 892 F. Supp.

2d 409, 435-36 (E.D.N.Y. 2012)HVen assuming that plaintiff's prima facie case of retaliation
could be established by temporal proximity, the defendants have articulateddeginon-
discriminatory reasons fortgir actiors], and temporal proximity is insufficient teatisfy
[plaintiff's] burden to bring forward some evidence of pretekiaintiff must'come forward

with some evidence of pretext in order to raise dlegigssue of fact. . .[P]laintiff has failed to
produce evidence from which a rational jury could conclude that defenganit€red reasons
are pretext for retaliatory animu3hus, plaintiff's retaliation claims cannstrvive summary
judgment.) (quotingEl Sayed627 F.3dat 933). Accordingly, the Plaintiff’ s retaliation claim is
alsodismissed.

[11. CONCLUSION

For theforegoing reasons, it is hereby
ORDERED, that the Defendantshotion for summary judgment is granted in its
entirety. ThePlaintiff’s complaint is dismissed and the Clerk of the Court is directetbse

this case.
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SO ORDERED.

Dated: Central Islip, New York
November 4, 2013
/s Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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