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HURLEY, Senior District Judge:

Plaintiffs, on behalf of themselves and others similarly situated, commenceattilois
alleging violations of the Age Discrimination in Employment Act ("ADEA"), 29 0.8 621et
seq, the New York State Human Rights Law ("NYSHRL"), N.Y. Exec. Law § 206eq. and
for breach of fiduciary duty against the Patrolmens’ Benevolent AssocidfRBAY), the
Superior Officers’ Association (“SOA”), the Detectives’ Associafitnc. (“DAI”) (collectively
“Union Defendants”), and the County of Nassau (“the County”). Presently befo@othtare
defendants’ motions to dismiss the amended complaint pursuant to Federal Rule of Civil

Procedure 12(b)(1) and 12(b)(6). For the reasons set forth below, the motionsted gnal

the amended complaint is dismissed without prejudice to replead within 30 days.

BACKGROUND

The following factual allegations are presumed true for the purposes of tias.mot

|.  TERMINATION PAY
“For decades” the Nassau County Police Department (“NCPD”) had a termination pay
accrual policywhereby employees were paid a lump sum for earned, accrued, and unused work
leave upon retirement. (Amended Complaint ("Am. Cofndl.T 18, 22.) Under the accrual
policy, employees could bank a certain number of days each year in a numb&erent

categoriesincluding sick leave, vacationand personal days, among others. (Am. Compl. 19



19-21.) According to plaintiffs, although employees were “technicaflg”fto use these days as
they wished, employees were actively discouraged from taking the timawif Gompl. § 23.)
Thus, employees would work through illnesses and forego tiitietaeir families in order to
bank this time. (Am. Compl. 91 2b6.) “Employees of the NCPD could ultimately bank
hundreds of days over their career and significantly supplement their retiremefitsbiey this

lump sum payment permitted by the accrual policy.” (Am. Compl. § 27.)

[I.  THE CAPON TERMINATION PAY

Recently, the termination pay policy was revised, owing to “economic hardships.” (A
Compl. § 31.) Under the amended polfthye "policy"), the lump sum was capped at no more
that two times aemployee’s finakalary, effective July 1, 2009(Am. Compl. {1 32, 385.)
According to the amended complaint, if employees chose to retire befgrg, 2009, then the
new cap did not apply and they were entitled to their full termination pay as.dé&oreCompl.
1 49.) If they did not choose to retire before that date, however, the cap took effdbeg
forfeited any termination pay greater than the equivalent of two times they aalhe time of
retirement. (Am. Compl. 1 49.Plaintiffs claim that defendants “further” impacted plaintiffs’
“financial losses” by making an unspecified reduction to the “salary calauladfothose who
did not retire before the policy’'s effective date. (Am. Compl. § 38.) Pi@i=$o allege that the
newpolicy “affects no employee under the age of 41 years old.” (Am. Compl. 1 33.)

Plaintiffs bring allegations of both disparate treatment and disparate impacanmurs
the ADEA and the NYSHRL. In addition, plaintiffs allege that the Union Defendaned act

adversely to plaintiffs’ interests by agreeing to the new policy, effdgtitrading the “earned

' An explanation of the genesis of the policy is provided infra at pages 7-8.



monies from older employee for additional raises for younger employesd,’treereby

breaching their fiduciary duty to plaintiffsAih. Compl 11 3940.)

[I1.  THE CAPTIONED PLAINTIFFS

The captioned plaintiffs, each of whom is alleged to be over the age of 40 (Am. Compl.
19 813), can be divided into two groups: those who retired before the cap took effect on July 1,
2009, viz. O’'Leary, Fogelson, and Schein, and those who did wnt,Young, Ferrucci, and
Birbiglia. Those in the first group maintain that they had no intention ofnigetand would
have remained on the job for a number of years if it did not mean forfeiting between $73,000 and
$100,000 worth of termination pay each. Those in the second group claim that they have lost

between $41,000 and $100,000 each by forgoing retirement before July 1, 2009.

DISCUSSION
|.  STANDARD OF REVIEW
a. Motion To Dismiss Pursuant To 12(b)(6)

Rule 8(a) provideshat a pleading shall contain “a short and plain statement of the claim
showing that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2). The Supremeh&our
recently clarified the pleading standard applicable in evaluating a motion tessliander Rule
12(b)(6).

First, inBell Atl. Corp. v. Twomb|y550 U.S. 544 (2007), the Court disavowed the-well
known statement i€onley v. Gibson355 U.S. 41, 486 (1957) that “a complaint should not be

dismissed for failure to state a claim unlesjpears beyond doubt that the plaintiff can prove



no set of facts in support of his claim which would entitle him to relief.” 550 U.S. at 562.
Instead, to survive a motion to dismiss unt@ombly a plaintiff must allege “only enough facts
to state a @im to relief that is plausible on its facdd. at 570.

While a complaint attacked by a Rule 12(b)(6) motion to dismiss

does not need detailed factual allegations, a plaintiff’'s obligation to

provide the grounds of his entitlement to relief requmese than

labels and conclusions, and a formulaic recitation of the elements

of a cause of action will not do. Factual allegations must be

enough to raise a right to relief above the speculative level, on the

assumption that all the allegations in the ptamt are true (even if

doubtful in fact).

Id. at 555 (citations and internal quotation marks omitted).

More recently, iMshcroft v. Igbal-- U.S.--, 129 S. Ct. 1937 (2009), the Supreme Court
provided further guidance, setting a tnged approach for courts considering a motion to
dismiss. First, a court should “begin by identifying pleadings that, becauseréhap anore
than conclusions, are not entitled to the assumption of truth.” 129 S. Ct. at 1950. “WHile lega
conclusions can provide the framework of a complaint, they must be supported by factual
allegations.” Id. Thus, “[tlhreadbare recitals of the elements of a cause iohasupported by
mere conclusory statements, do not suffidel.”at 1949 ¢iting Twombly 550 U.S. at 555).

Second, “[w]hen there are wglleaded factual allegations a court should assume their
veracity and then determine whether they plausibly gse to an entitlement to relief.1d.
“Determining whether a complaint states a plausible claim for relief [is] . . . text@pecific
task that requires the reviewing court to draw on its judicial experience andocosemse.”ld.
at 1950. The Court defined plausibility as follows:

A claim has facial plausibility when the plaintiff pleads factual
content that allows the court to draw the reasonable inference that

the defendant is liable for the misconduct alleged. The plausibility
standard is noakin to a “probability requirement,” but it asks for



more than a sheer possibility that a defendant has acted unlawfully.
Where a complaint pleads facts that are “merely consistent with” a
defendant’s liability, it “stops short of the line between pabisib

and plausibility of ‘entitlement to relief.”

Id. at 1949 @uoting and citinglwombly 550 U.S. at 5567) (internal citations omitted).

In other words, “where the watlleaded facts do not permit the court to infer more than
the mere possibilt of misconduct, the complaint has allegedbut it has not ‘show[n]- - that
the pleader is entitled to reliefld. at 1950.

In order to survivea motion to dismissplaintiffs bringing an action for employment
discriminationneed not allegspecifc factsto establish a prima facie casgee Swierkiewicz v.
Sorema, N.A.534 U.S. 5062002) This principle was affirmed by the Supreme Court in
Twombly. SeéS0 U.S. at 547, 127 S.Ct. 1955 (“This analysis does not run counter to
Swierkiewie . . . . Here, the Court is not requiring heightened fact pleading of specifics, but only
enough facts to state a claim to reltbat is plausible on its face(ifternal quotations and
citations omitted)accordArista Records, LLC v. Dog 804 F.3d 110, 1201 (2d Cir. 2010).

The Court therefore assesses the plaintiffs allegations to determindetbier they have stated
a prima facie case, but whether it is facially plausible and daiesiotice todefendants of the
basedor thar claims.

b. Documents Properly Considered On A Motion to Dismiss

In deciding a motion to dismiss pursuant to Rule 12(b)(6), the court generally nyay onl
consider facts stated in the complaint or “[dJocuments that are attached to th&inbror
incorporated in it by reference Roth v. Jenning489 F.3d 499, 509 (2d Cir. 200Billingham
v. GEICO Direct No.06-CV-2915, 2008 U.S. Dist. LEXIS 4169, *6 (E.D.N.Y. Jan. 18, 2008)

(same). A document not appended to the complaint may be considered if the document is



“incorporated [in the complaint] by reference” or is a document “upon which [the aojpl
solely relies and . . . is integral to the complairRdth 489 F.3d at 509q(oting Cortec Indus.,
Inc. v. Sum Holding L.P949 F.2d 42, 47 (2d Cir. 1991)) (emphasis in thgiwal). “Where a
document is not incorporated by reference, the court may nevertheless cansitlerei the
complaint ‘relies heavily upon its terms and effect,’ thereby renderindatiement ‘integral’ to
the complaint.” DiFolco v. MSNBC Cable L.L.C622 F.3d 104, 111 (2d Ci2010) (quoting
Mangiafico v. Blumenthakt71 F.3d 391, 398 (2d Cir. 20063ge also Cortec Indy€49 F.2d at
47 (“when a plaintiff chooses not to attach to the complaint or incorporate bgnetea
[document] . . . which istegral to the complaint, the defendant may produce [it] when attacking
the complaint for its failure to state a claim, because plaintiff should not be allowedape the
consequences of its own failure”). “However, ‘even if the document is “integralhedo t
complaint, it must be clear on the record that no dispute exists regarding theiaityhent
accuracy of the document.’DiFolco, 622 F.3d at 11{quoting Faulkner v. Beed63 F.3d 130,
134 (2d Cir. 2006)).
c. Documents Considered in Deciding the Present Motions

Throughout the amended complaint, plaintiffs refer to the amended termination pay
policy agreed to by the defendants. Thmollcy” actually takes the form of three separate
collective bargaining agreements, and appendrbitration avards, between the County and
each of its Union calefendants. The collective bargaining agreements with the PBA and the
DAI expired on December 31, 2006, and the agreement with the SOA expired on December 31,
2007. (PBA Mot., Ex. 3 at 2; SOBAI Mot., Exs. B at 2and C at 2.) Negotiations between the
County and the Unions for successor agreements broke down, leading to interesioarbit

proceedings under Article 14 of the New York Civil Service La¥k/g the Taylor Layv (PBA



Mot., Ex. 3; SOA/DAIMot., Exs. B,C.) Three arbitrations panels issued Awards setting forth the
terms of the new agreements between the County and the PBA, DAI, and SOA on July 2, 2007,
January 9, 2008and May 6, 2009 respectivelffhese Awards contain the language of the
revisedtermination pay policies referred to in the amended complaint. Subsequent amended
Awards synchronized the effective date of the new termination pay policy tbredl Unions to

July 1, 2009. In support of their motions to dismiss, defendants hawett®mabcopies of the

three Awards.Defendants also attach copiessofne ofthe original EEOC complaints filed as a
condition precedent to this action, which plaintiffs refer to in the amended camfzeAm.

Compl. § 7.) There being no dispute as tleeir authenticity, the Court finds these documents
properly considered in these motions to dismiss, given that the documents are itedipdiee

amended complainby reference relied on by plaintiffs,and integral to thepleading

[1.  PLAINTIFFSFAIL TO STATE A CAUSE OF ACTION UNDER THE ADEA
The ADEA prohibits “discriminat[ion] against any individual with respect to his

compensation, terms, conditions, or privileges of employment, because of such ingiadeal
29 U.S.C. 8623(a)(1). “Whatever the employer’s decisionmaking process, a disjatite i
claim cannot succeed unless the employee’s protected trait actually playednatihakeprocess
and had a determinative influence on the outconttazen Paper Co. v. BigginS07 U.S. 604,
610 (199); see also idat 609 (“[T]here is no disparate treatment under the ADEA when the
factor motivating the employer is some feature other than the employee’s &fC]laims that
stress ‘disparate impact’ involve employment practices that are faciallsahi their treatment
of different groups but that in fact fall more harshly on one group than another and cannot be

justified by business necessitydfazen Paper507 U.S. at 60%ee also Smith v. City of Jackson



Miss, 544 U.S. 228 (2005)(holding thboth disparate treatment and disparate impact claims
may be brought under the ADEA).

It is important to begirthe analysis of plaintiffSADEA claim by examining whm
defendants arallegedly discriminatingagainst in this class action. Tlaenendedcomplaint
alleges both disparate treatment and disparate impact on employees “over the@g¢,oh4
Compl. T 22.) According to plaintiffs thetermination pay policyaffects no employee under
the age of 41 years old.” (Am. Comfil33.) The implication being that those employees over
40 aresomehowsubject to thepolicy, and thosel0 and under are not. Therefore, the “older”
employees (those over 40), were forced to choose between retiring before July 1itBQb8imv
termination payntact, andretiring after that date with substantialoss totheir termination pay.

By contrast, because the cap did not “affect” those employedsr 41 the “younger”
employeesdid not have to face such tough choices. This dichotomy created Ipoliog
allegedly served as “a method of forcing older employees into retirenjatt.y 37.)

The amended complaint, however, does not detail precisely why those under 41 are not
subject to the cap. One inference that can be drawn from this omissiantigetlanguage of the
Awards explicitly excludes those undédd from the policy, so that when the younger
employees latechoose to retire, their lump sum termination payments will not be reduced like
their over-40 counterparts. Looking at the allegations through this lens, an ineentidearise
for the olderemployeego retire before July 1, 2009 (the date the cap becomes effective), but no
such incentive would evearisefor the younger workers. The older workemsuld in essencée
penalized fo staying on the job because of their age, and the youngewonés$ not. However,

an examination of the policy reveals that it is not actually the case that plaintiffs are



disadvantaged in this manner, and explorationof the exact reasothose under 41 are not
subjectto the cap explains why.

First,and most importantlythe Awardshemselvesio not draw a line age41l. In fact,
the subsection®f the Awards pertaining to termination pay make no reference to age Boall.
example, the relevamiortion of the PBA Award reads as follows:

a) Effective January 1, 2009,the divisor utilized to calculate
termination pay shall be 2088 hours.

b) Effective January 1, 2009, termination pay shall not exceed two
times an Officer's salary (defined as base salangevity, shift
differential and holiday pay) in his or her final year of service.

(PBA Award { 16, attached to the County’s Mot. as Exhibit A.)

If the Awards themselves do ngpecificallyexclude those under 41, the question then
becomes why, as phiffs allege does the cap not apply to that age group? The answer is found
in plaintiffs’ original complaints to th&eEOC filed as acondition precedent to this suit.
Therein, the EEOC complaint states:

The new policy did not force any employee unttexr age of 41
years old to have to make the decision whether to continue
working or to retire to avoid losing large amounts of preciously
earned monies. Rather, only older employees over the age of 41
years[sic]* were forced into deciding whether toiretor sacrifice

their termination paypbecause only this group would have been
eligible to retire

(EEOC Compilaint of Steven SchdlfeEOC Compl.”), T 8, attached to theRy

affirmation of Seth H. Greenberg as Exhibit 1)(emphasis added).

? The effective date for the termination pay policy was later changed in all three Awards to July 1, 2009.

* The Awards pertaining to the other Union defendants contain materially similar, if not identical,
language.

4 Although the EEOC complaints distinguish between employees “under the age of 41” and “over the age
of 41,” thereby excluding those aged 41, the Court construes this as a scrivener’s error and assumes that the
plaintiffs intended to create the same line of demarcation in the EEOC as they do in the amended complaint here
(i.e. those under 41 and those over 40).

10



Therefore, acording to the underlying EEOC allegatiomet dissimilar effect of the
policy between the two age groups is not the result of an explicit exclusionpolitye based on
age, but the artifact of a separate eligibility criteria for retirement thatrsmwngets 41 as the
minimum age at which an employee becomes eligible to retifinis fact reveals a critical
mischaracterizatioby plaintiffs in thar pleading. It is not that the "[c]ap affectse employee
under the age of 41." (Compl. 11(8mphasisadded).) Rather, it is that tliap affectsevery
employee under the age of 41. More accurately, the cap affects every employesew/motd
retire before July 1, 2@0 regardless of age The cap reduces the termination pay of every
employee moving forard after the effective date. The only difference between the older set and
the youngesetis that the older set has the option to retire before July 1, 2009 and avoid the cap.
The younger set does not have this option, howelrer have no choice bubtaccept theap on
their termination paywhen they retire. Those over 40 who choose not to retire before July 1,
2009 will, of course, also have their terminatjway capped, but this is imposed not because of
their age, but because of their choice rotrdtire. Theresultis that the older workers are
actually & an advantage over their younger counterparts, not a disadvantage.

A comparison toother, similar ADEA cases underscoreghy plaintiffs have failed to
state a claim hereFor example, iluerbach v. Bd. Of Educ. of the Harborfields Cent. Sch. Dist.
of Greenlawn 136 F.3d 104 (2d Cir. 1998), teachers who retired in the first year that they met
the eligibility criteria for retirement (age 55 and at least 20 years wtegrwere given a lap

sum payment of $12,500d. at 10708. If they chose not to retire in the first year of eligibility,

> The allegations, however, do not explain why one would not be eligible for retirement until 41.
Presumably, employees become eligible for retirement at a certain age, or after accumulating a certain number of
years of service, or some combination of the two. Because none of this information is provided in the pleadings, it
is also not clear whether some workers over forty could also not be eligible for retirement because they have not
met a minimum number of years of service.

11



they forfeited receiving the lumgum payment at a later date. There, employees over the age of
55 had to retire when they reached 20 years of seoviteey would forever forfeit the benefit.
Their younger, undes5 counterparts who had satisfied the yedrservice requirement,
however, could remain working and still retain the option. The Circuit therefootudea that
“age is a trigger for thdenial of the employee benefitéd. 110.

Similarly, in Abrahamson v. The Bd. of Educ. of The Wappingers Falls Cent. Sch. Dist.
374 F.3d 66 (2d Cir. 2004), defendants offered employees the option to remain working for three
years beyond an employedisst year of retirement eligibility (age 55 and 30 years of service)
with a $7,000 yearly bonus. The problem with that policy was that if one was 55 aviwemer
they completed 30 years of service, they had to elect to thet@rogram thasame year othey
were “forever barred” from participatintd. at 73. By contrast, if one was under 55 when they
completed their 30 years of service, they did not have to enter the program until theyl rga.
Therefore, inAbrahamsonas inAuerbach “age— andnot years of service is the effective
trigger.” Id.

The situation is materially different in the present Ease two reasons. First, in
AbrahamsorandAuerbach age played a central role in both cases and actadtrigger. Those
over a certain age were requiredatd when they completed their minimum years of service or

forego benefits, while those under a certain age at that pouitl wait and exercise those

¢ Notably, in Abrahamson and Auerbach (as in many other cases involving retirement incentives and
benefits), because the plaintiffs had successfully made their prima facia case for age discrimination, the disposition
hinged on the applicability the Older Workers' Benefit Protection Act ("OWBPA"), 29 U.S.C. §§ 621, 623, which
operates as an affirmative defense. The Court's analysis here, however, need not rest on an application of the
OWBPA, because plaintiffs fail to state a substantive claim for age discrimination in the first place. See Abrahamson
v. Board of Educ., 374 F.3d 66, 73 (2d Cir. 2004) ("An employee benefit plan that otherwise discriminates on the
basis of age may still be valid under the ADEA if . . . it is a voluntary early retirement incentive under which an
employer need not expend an equal amount as long as the plan is voluntary and consistent with the ADEA's goals
of protecting workers from arbitrary age discrimination."(emphasis added)(citing the OWBPA)).

12



benefits at a later date. In essence, the younger set was petmittadain workingpast their
retirementeligibility ageand still retain the same benefits as their older cohorts who had to retire
immediately. Here, however, écause the policy takes effect for everyone on the same date, July
1, 2009, rather than on a separate date for each person based on his or her thiethdgger is

not one's agebut the passing of July 1, 2009. Second, because the policy takes effect on that
date, and applies uniformly to all employees moving forward, the advantage edmierthe
younger workers inPAbrahamsonand Auerbach (i.e. the option to continue working after a
certain age without loss of benefits) will never be conferred on the youogeenshere. Again,
becausehe older workers wereffered a choicethat the youger workers were ndikewise
offered— and presumably will nevedse —the older workers are in every respect better off than
the youngemorkers, not worse.

Plaintiffs, however,claim that having to make the choice itself between retiring and
continuingto work placed them at a disadwagevis-a-vis the younger workers who did not
have to make such a choicBevertheless, even assuming that the policy was "actually
motivated” by agesee Kentucky Retirement Systems v. EE@64 U.S. 135, 1432008)
impaosing such a choiceas not violative of the ADEAecause the policgctuallyfavored the
older employees, not the younger ones.

In 2004, the Supreme Court resolved a split among the Ciregiggsding the questioof
whether the ADEA's broad language pioting "discriminat[ion] against any individual with
respect to his compensation, terms, conditions, or privileges of employment, betaush
individual's age," 29 U.S.C. 8623(a)(1), walsomeant to prevent "an employer from favoring
an older employe over a younger oneGen. Dynamics Land Sys. v. Clirsgl0 U.S. 581, 600

(2004). That case presented a fact pattern not unlike the one here. There, aebbegtining

13



agreement included a provision removthg company's obligation to pay healthnledits to any
workers who retired after the new agreement took effect. The one exceptns iew policy

was thathebenefit reduction would not affect those aged 50 and didieait 584. The plaintiffs
were all under 50and claimed that the poliaynlawfully favored their older cohat After an
in-depthexamination of theADEA statuteandits legislative historythe Court concluded that
despite the statute's expansive prohibition against "discrimination . . . becausehof su
individual's age,'the purpose and history of the Act, among other thidigsnot bar employers
from "favoring an older employee over a younger ofee.at 600.

The key difference betweeBeneral Dynamicsand the instant case, ief coursethat
herethe older workers are bringing the claim, not the younger amesthereforat is not a
simple matter ofreverse discriminatioras it wasin General Dynamics Nevertheless, the
principle inGeneral Dynamicstill applies here. The crux of plaintifistesent claims that the
advantages bestoweon their age set forced them to make uncomfortable chabesit
retirement However, merely being presented with such choices, particularly through a policy
that does not facially discriminate based on agkthat actually advantages older workers, does
not violate the act. The Seventh Circuit's analysis of a similar case is tinstiut this point.

In Henn all employees over S5#ere offered a severance bonus
equal to a fullyear's salary if they retiredithin two months after

the offer was made. There was no discrimination within the group
eligible for early retirement; the amount of an employee's <early
retirement benefits was not keyed to his age. Of course, everyone
in the eligible group who rejectetid offer suffered in the sense
that if he retired later on he would not get the bonus. But no one
suffered because of his age except employees under 55, who were
not eligible for the program . . .A 56 year old who declined to
retire was no better off than a 64 year old who declined to retire;
both lost the same thing, a year's bonus. The offer was more

attractive, it is true, the nearer one was to leaving; but ordinarily
that would be the older worker. A person who plans to retire at 65,

14



and at age 64 igffered a chance to retire with a fyktar salary as
severance pay, will leap at the chance. 8utkarly retirement plan
that treats you better the older you are is not suspect under the Age
Discrimination in Employment Act.
Karlen v. City Colleges ofhicagq 837 F.2d 314, 3187th Cir. 1988) superseded on
other grounds byhe Older Workers' Benefit Protection A& U.S.C. 88 621, 628citing Henn
v. National Geographic Societ§19 F.2d 824 (7th Cir. 1987)
Therefore to the extent that this facially neutral policy was at all motivated by age,
because the policy itself actually advantages the older workers, defendants didlatetthe

ADEA and plaintiffs' claims under the Atir disparate treatment and disparate impagst be

dismissed.

I[Il. STATELAwW CLAIMS

Having found that plaintiffsfederal claims should be dismissed, there is no longer any
independent basier federal jurisdiction in thisction. Although the Court has the discretion to
exercise supplemental jurisdiction ovelrintiffs' state law claimsthe sound exercise of its
discretion dictates that it decline to do, &8s resolution of the state claim would require the
determination of additional factual and legal iss&=e28 U.S.C. 8§ 1367(c)(3) ("The district
court may decline to exercise supplemental jurisdiction over a claim . . . the district court

has dismissed all claims over which it has original jurisdiction . . N.Y; Mercantile Exch.,

7 Although it is not central to their claim, plaintiffs also appear to suggest that the older workers were
disparately affected in that they had accumulated more accrual days than younger workers. As alleged in the
amended complaint, "[t]he older an employee is, all things being equal, the larger their bank of days becomes."
(Am. Compl. 91 28.) Based on the facts alleged in the pleading, however, this assertion is simply not true. If all
things are indeed equal, in other words, if two employees had given equal years of service and taken an equal
amount of accrued days over the course of these years, then they would have the same number of days banked
towards their termination pay. Any difference in the two employees' ages would have no bearing in this regard.
Therefore, to the extent that plaintiffs are basing an age-related claim on this allegation, such a claim is also
dismissed.

15



Inc. v. Intercontinental Exch., Inc497 F.3d 109, 119 (2d Cir. 200olding that dismissal of
remaining state claims after the dismissal of federal claims is particularlypajppeovhere the

resolution of the state law claims entails resolving additional legal and factual)issue

V. REMAINING MOTIONS BEFORE THE COURT

As plaintiffs' federal claims have been dismissed under Rule 12(b)(6), Fed. R.,Gor
failure to state a claim, the Court need not reach defendants' motions to dismisstgarBuge
12(b)(1). Further, the Court hereby dismisses as nptantiffs' motion for conditional
certification of the class. (Docket No. 90.) Should plaintiffs' ctasarvive a motion to amend
the complaint, as set forth below, plaintiffs may file a request to reinstatadtionto certify at

that time.

V. LEAVETOAMEND
Upon granting a motion to dismiss, leave to replead should be given unless a plaintiff is
unable to allege any fact sufficient to support its claim, in which caseothpl&int should be
dismissed with prejudic&ee Cortec949 F.2chat 48.
Although it is difficult to conceive how the policy giving rise to plaintiffs’ claims in this
case embodies a viable claim of age discrimination, the Court neverthelessptpantiffs leave
to move toamendwithin 30 days of the entry of this Order, the Court dispenstith its usual

bundle rule.
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CONCLUSION
For the above reasons, defendants’ motions to dismiss are granted and the amended

complaint is dismissed without prejudice to replead within 30 days.

SO ORDERED.

Dated: Central Islip, N.Y.
September 21, 2011 Is
Denis R. Hurley
United States District Judge
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