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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

FRANK S. BAIL AND JOHN TYZBIR AS

TRUSTEES OF THE LOCAL 1102 HEALTH

AND BENEFIT FUND AND FRANK'S. BAIL

AND FRAN BURKE AS TRUSTEES OF THE MEMORANDUM OF

LOCAL 1102 RETIREMENT SAVINGS DECISION AND ORDER
FUND, 09-CV-4191 (ADS) (ETB)
Plaintiffs,
-against-

DOVER HOSPITALITY SERVICES, INC.
a/k/a DOVER COLLEGE SERVICES,

Defendants.

APPEARANCES:
Koehler & Issacs, LLP
Attorneys for the plaintiffs
61 Broadway, 25 Floor
New York, NY, 10008
By: Julie Pearlman Schatz, Esq., Of Counsel

Laws Offices of Richard M. Greenspan, P.C.

Attorneys for the plaintiffs

220 Heatherdell Road

Ardsley, NY 10502
By: Eric J. LaRuffa, Esq., Matthew Rocco, Esq., & Richard M. Greenspan, Esq., Of
Counsel

Kaufman, Dolowich, Voluck & Gonzo, LLP
Attorneys for the defendant
135 Crossways Park Drive, Suite 201
Woodbury, NY 11797
By: Jeffrey A. Meyer, Esq. & Kth J. Gustein, Esg., Of Counsel
SPATT, District Judge.
The Trustees of the Local 1102 Headiid Benefit Fund and Local 1102 Retirement
Savings Fund (“the Funds” or “the Plaintiffs”) commenced this suit, pursuant to Sections 502

and 515 of the Employee Retirement Income 88cAct of 1974, as amended (“ERISA”), 29
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U.S.C. 88 1132, 1145, against Dover Hospital 8esy Inc. a/k/a Dover College Services
(“Dover” or “the Defendant) to compel anditiof Dover’s books and records from January 1,
2007 through the present and tdlect unpaid contributions.

Presently before the Court is the Pldfstimotion for summary judgment pursuant to
Federal Rule of Civil Procedure 56 seeking) ttlcompel the Defendant to provide certain
records to conduct an auditit§ books and records for the February 1, 2007 to December 31,
2008 audit period and for reasonable attorneyes;f€2) to collect unpdicontributions that
accrued between September of 2010 and Noveofl#2911, as well as interest, liquidated
damages, reasonable attorneys’ fees and costg3xto compel the Defendant to submit to an
audit of its books and records for 2009 and 20A6x. the reasons set forth below, the Court
grants in part and deniespart the Plaintiffs’ motion.

. BACKGROUND

A. The Parties and the Relevant Agreements

The Funds are multiemployer plans as defined in the Employee Retirement Income
Security Act, 29 U.S.C. 8§ 1002(37)(A), and westablished “to provilhealth, welfare and
related benefits” to membeo$ Local 1102 of the Retail Wholesale Department Store Union,
United Food and Commercial Workers (“Union”havare eligible for theenefits pursuant to
collective bargaining agreementgh their employers. The Fundse governed by the Restated
Agreement and Declaration ®fust of the Local 1102 Healind Benefit Fund and the Local
1102 Retirement Savings Fund (“the Trust Agreement”), and are managed by a Board of
Trustees, composed of agual number of employer and employee representatives (“the
Trustees”). Plaintiffs Frank Bail, John Tyzhind Fran Burke are members of each of the

plaintiff Boards of Trustees. Under the Trdgreement, each employer is required to make



prompt contributions or payments to the Fuodssistent with the tersnof their collective
bargaining agreements with the Union. In ortierensure diligent and systematic efforts to
collect all contributions”, the Trustees enadieel Restated and Amended Collections procedures
(“the Collections Policies?) (Pls.” 56.1 Stmt., 1 11).

Defendant Dover Hospitality Services, Incaidlew York corporation that provides food
and vending services at the Ammerman and Grant campuses of Suffolk County Community
College. Pursuant to a collective bargairaggeement between Dover and the Union (“the
CBA"), Dover is obligated to contribute to tReinds on behalf of its eligible employees, the
amount and terms of which are set forth i@ @BA (“the contributbn obligation”). (Se€BA
at Art. 18, pg. 9; idat Art. 19, pg. 10.) In addition, puesut to Article 18 othe CBA, Dover is
bound by all the terms and conditions of the TAgteement and all the rules, regulations, and
procedures promulgated by the Trustees oftineds pursuant thereto, including the Collections
Policies.

B. The Funds Right to Conduct anAudit of Dover’'s Books and Records

The CBA, Trust Agreement and Collections Policies authorizEuhes to periodically
examine and audit Dover’s books and records. (E&, at Art. 18(b), pg. 9 (“Fund shall have
the right to examine the Employer’s payraildeother records for thgurpose of determining
whether the Employer has complied with [thattibution obligation].”); Trust Agreement at
Art. 4, pg. 17 (“The Trustees . . . shall haverilgat to enter upon the premises of the Employers
and to examine, audit and copy such of the baek®rds, papers and reports of said Employers
relating to the employment and payroll recordea¢h Employer as may be necessary to permit
the Trustees to determine whatlaid Employers are making full payment to the Trustees of the

amounts required by [the CBA]"); Collection Polisiat | 2, pg. 5 (“Each Employer is required



to make available to the Fund’s accountants loerotepresentatives (referred to hereinafter as
the “Auditors”) all of its accoust books and records . . . tlzeie deemed necessary by the
Auditors, at all reasonable timestlaé Employer’s place of business”).)

It is undisputed that “[t]he purpose of the audits is temheine whether Employers are
fully, accurate and timely complying with th@ibligation to make contributions to the Funds
and to uncover any unpaid contributions which Fund may thereafteollect.” (Pls.’ 56.1
Stmt., § 13.) To perform the audits, the Fuengploy Kimberly Frost, a “Payroll Compliance
Auditor” (“Frost” or “the Auditor”). Although the frequenayf the audits is within the
discretion of the Trustees, “agjaneral practice, the Funds tojaudit each employer at least
once every three (3) years{Frost Decl. 1 16.)

The procedures for conducting an audit #Hredconsequences for failing to comply are
set forth in the Collection PoliciegCollection Policies at § 3, p§.) Relevant to this case are
the following provisions:

a. Employer Notices:

The Auditors or the Fund shadend advance notice to the
Employer advising it that an audit is to be conducted, the date on
which the audit is to be condudtehe period to be covered by the
audit, and listing the books amdcords of the Employer required
to be made available. . . .

c. Uncooperative Employers:

In the event notice of an audit has been sent to the Employer,
and the Employer (i) refuses to permit an audit of its books and
records (as defined herein), (ifefuses to cooperate with the
specific requests of the Auditors, or (iii) has failed to maintain (or
no longer has) possession of the books and records necessary for
an audit, the Fund Administratshall refer the matter to Counsel
for legal action. . . .

f.  Assumption of Amounts Owed by Uncooperative
Employers:

In the event that, after a reasonable request by the Fund and
proper and timely notice has been given, an Employer fails to
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produce all books and records nesaay to enable the Fund’'s
Auditors to conduct the audit, @ otherwise uncooperative, the
Fund Administrator, in his/her o and absolute discretion may
make, in his discretion, a reasonable estimate of amounts due
based upon such empirical da#s may be available. Such
determination shall be mding on the Employer pending
adjustment, if any, during collection proceedings.

(Collection Policies at 3, pg. 5-7.)
Although Dover does not dispute that thesethe stated procedes and consequences,
Dover contends that the stated ppldiffers from past practices.

C. The 2007—-2008 Dover Audit and the Instant Action

On May 5, 2009, Frost, on behalf of the Fugest a letter to Dovenotifying It that the
Funds had selected Dover for an audit fertime period of January 1, 2006 through December
31, 2008. In the letter, the Fundsjuested that Dover make the following documents available
for “all employees” for the relevant time period:

Payroll registers;

Employees’ earnings records;

Hire and termination dates for all Union employees;
Federal W-3 forms;

Federal W-2 forms;

Federal 1096 forms;

Federal 1099 forms;

Federal 941 forms;

State payroll tax reports (NYS-45 Forms);

Job descriptions;

General ledger;

Cash disbursement books; and

Other information that may be required and will be
requested as needed.

(Frost Decl., Ex. D.)

According to the Funds, on June 15, 2009, Dover “mailed to the Funds weekly payroll
registers with all of the information blackedt except for the infonation pertaining to
individuals the Funds believed to be Unemployees” and “mailed incomplete NY-45 (omitting
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various quarters) forms and W-2 forms foritmmembers only”. (Pls.” 56.1 Stmt., § 28.)
Subsequently, on August 14, 2009, the Funds asserhiir legal counsésent Dover a letter
informing Dover that the information mailed svgrossly insufficientand demanding that the
entirety of the requested information be provide(Pls.’ 56.1 Stmt., § 29.) The Funds assert
that Dover responded by “sen[ding] a letter to the Funds stating thia¢jiopinion, they had
already complied with the production requirements by virtue of its June 15, 2009 submissions”
and providing “incomplete versions of the FOdd0'’s that were requesd in the Funds’ August
14, 2009 correspondence”. (Pls.’ 56.1 Stmt., I 3@yeDdoes not dispute thiasent a letter in
response to the August 14, 2009 demand letteicdntends that it provided documents in
addition to the Federal 940 forms, including Fetl®41 Forms. Regardless, the Funds contend
that the documents provided weansufficient to conduct the aitdand therefore to determine
whether any unpaid contributions were due.

Thus, on September 30, 2009, the Funds commenced the instant action seeking an
injunction requiring Dover to submit to a full andhagplete audit of its books and records for the
time period of January 1, 2007 to the presentpttect any unpaid contributions resulting from
the audit; and to collect any unpaidntributions that may becorndeie during the course of the
litigation. The parties age that, due to a prisettlement between thergias, the audit period
should begin on February 1, 2007. However, thiégsadispute the relevant end-date for the
audit period. According to Dover, the redmt audit period ends on December 31, 2008. By
contrast, the Funds contend thatsplte the fact that bbf the discovery in this case was limited
to the request for documents to satisfyFedruary 1, 2007 to December 31, 2008 audit period,

this action encompasses a request for audit documents through 2009 and 2010.



During the course of the litegion, Dover continued to prae additional documents to
the Funds in order to permit the Funds to conduetualit. The Funds canued to believe these
documents were insufficient, and in an Auglss, 2011 email to Doversounsel, identified the
following outstanding documents required to coridhe audit: (1) federal W-2 and W-3 forms
for all years for all employees; (2) NYS-45 famand Federal 941 forms for all years for all
employees; (3) “Paychex” year-end master cdrfitnoall years for all employees and payroll
adjustment journal detail for each pay perioddach year (“the Paychex reports”). (Rocco
Decl., Ex. 7.)

After Dover failed to respontb the August 15, 2011 email, the Funds requested a pre-
motion conference with the Court to set a scheflod summary judgment. At this conference,
Dover’s counsel requested adétional opportunity to provide éhdocuments requested in the
August 15, 2011 email, but represented to the Gbattsome of the reqsted documents were
not in Dover’s possession. The Court prodid@®ver until September 28, 2011 to produce the
documents requested in the August 15, 2011 etodihe extent they were available.
Subsequently, Dover transmitted the additional documents with the exception of the first quarter
and fourth quarter 2008 NYS-45 forms, and thgcdRax reports, which Dover claimed were not
in its possession.

D. The Instant Motion

Despite the additional production of documettte Auditor determined that, based upon
the totality of the documents Dover had submitted both before and during the course of the
litigation, without the W-3’s, 2008 fourth quartNYS-45 form, and Bahex reports, she was
unable “to issue an audit reporatshg whether Dover has madeamaxt contributions to the Fund

during the audit period”. (Frost Decl., § 3%Akcordingly, on December 16, 2011, the Funds



filed the instant motion for summary judgnméo compel the production of the missing
documents.

Although the Funds have subsequently aduhithet they are in possession of the
relevant W-3's, the Auditor still maintainsat) without the 2008 fourtQuarter NYS-45 form
and the Paychex reports (“the outstanding docisigrshe cannot conduct the audit. With
respect to the NYS-45 form, the Funds asserts that this document is necessary in order to enable
the Auditor to tabulate the total quarterly wages for the company “because it shows payments
made to employees both withimat quarter itself and summaes the total annual wages for the
employer” . (PIs.’ 56.1 Stmt., § 37.) Accorditegthe Auditor, without the fourth quarter 2008
NYS-45 form, she cannot “ensur[e] that repdripayrolls among various tax documents are
consistent for a given year”. r@st Decl., § 39.) laddition, the Auditor n@ts that the fourth
quarter 2008 NYS-45 form “is particularly impant because it prevents an employer from
hiding someone on the payroll by only paying them in the fourth quarter”. (Frost Decl., {9 39,
40.)

The other outstanding documents, 2#®7 and 2008 Paychex reports, are year-end
reports that are produced by Plagg, a third-party payroll admstrator. According to the
Funds, “[tlhe Paychex year-engmet acts, again, as a check on the wages which should have
been reported in the W2's, W3's and NY SfdEms. Making sure abbf the reported wages
match-up is the essence of contihg a payroll audit’(Pls.’ 56.1 Stmt., T 41; Frost Decl. { 42.)

For its part, Dover does not clalge the Funds’ right to cdact an audit or to request
documents necessary to conduct the awitther, Dover disputdbat the outstanding
documents are necessary to perform thet &oidthe February 1, 2007 to December 31, 2008

time period, and argues that the Court should dleayunds’ request because it does not have



possession of the outstanding documents. Doves oeprovide any explanation as to why it
does not have possession of the fourth gu&®08 NYS-45 form, nadoes it explain why it

cannot obtain a copy of the form. With respgedhe Paychex documents, Dover asserts that it
has “never been provided [with Paychex repdisPaychex” and that Paychex reports are not
documents that are “customarily producefDover] by Paychex”. (Def.’s 56.1 Stmt., { 118.)
Also, Dover claims that, in campction with prior audits, it has never produced Paychex reports.
(1d.)

In addition to seeking to compel Dovergmduce the outstarmd documents, the Funds
seek summary judgment on two newly assertednslaiFirst, the Funds contend that during the
course of the litigation “it has become necess$aryhe Funds to review, in addition to the
documents for the time periodsginally requested, financi@locuments for the years of 2009
and 2010 as well”. (Pl.’'s 56.1 1 42.) Thug Bunds move for sumary judgment seeking
injunctive relief in the form of an order direagi Dover to provide these additional documents.

Further, the Funds contend that, duringdberse of this litigation, “Dover became
indebted to the Funds for unpaid contributiond slnortages to the HélalBenefit Fund (“HBF”)
in the amount of $8,280 covering the period frBaptember, 2010 through November, 2011”.
(Pls.” 56.1 1 45.) Accordingly, ¢hFunds move for summary judent granting them the unpaid
contributions, as well as interebtjuidated damages, reasonable attorneys’ fees and costs. On
the other hand, in addition tosgiuting that it owes any unpaid contributions, Dover opposes the
Funds motion for summary judgment on these adtitibases on the ground that they constitute

newly asserted claims.



II. DISCUSSION

A. Legal Standard on a Motion for Summary Judgment

It is well-settled that summmajudgment under the provisions of Fed. R. Civ. P. 56(c) is
proper only “if the pleadings, gesitions, answers to interrogaes, and admissions on file,
together with the affidavits, if any, show that #& no genuine issue as to any material fact and
that the moving party is entitled podgment as a matter of lawFed. R. Civ. P. 56(c). A factis
“material” within the meaning of Fed. R. Civ. 56 when its resolwatn “might affect the

outcome of the suit under the governiag.” Anderson v. Liberty Lobby, Inc477 U.S. 242,

248, 106 S. Ct. 2505, 91 L. Ed. 2d 202 (1986). An isstgenuine” when “the evidence is such
that a reasonable jugould return a verdict fahe nonmoving party.”_Id.

In determining whether an issue is genuffi$he inferences to be drawn from the
underlying affidavits, exhibits, interrogatory aresw, and depositions must be viewed in the

light most favorable to the party opposing tnotion.” Cronin v. Aetna Life Ins. Ca16 F.3d

196, 202 (2d Cir. 1995) (citing United States v. Diebold,, IB89 U.S. 654, 655, 82 S. Ct. 993, 8

L. Ed. 2d 176 (1962) (per curiam), and Ramseur v. Chase Manhattang8ank.2d 460, 465

(2d Cir. 1989)). Once the moving party has met its burden, “the nonmoving party must come

forward with ‘specific facts showg that there is a genuine issfor trial.” “ Matsushita Elec.

Indus. Co. v. Zenith Radio Corpt75 U.S. 574, 587, 106 S. Ct. 1348, 89 L. Ed. 2d 538 (1986)

(quoting Fed. R. Civ. P. 56(e)). Howevtite honmoving party cannot survive summary
judgment by casting mere “metaphysical ddwipon the evidence produced by the moving
party. Matsushitad75 U.S. at 586, 106 S. Ct. 1348. Sumnjadgment is appropriate when the

moving party can show that “little or noidence may be found support of the nonmoving

10



party’s case.”_Gallo v. Bdential Residential Sery22 F.3d 1219, 1223-24 (2d Cir. 1994)

(citations omitted).

A court faced with cross-motions for summarggment need not “grant judgment as a
matter of law for one side or the other,” bonust evaluate each party’s motion on its own
merits, taking care in each instance to driweasonable inferences against the party whose

motion is under considerationMeublein, Inc. v. United State896 F.2d 1455, 1461 (2d Cir.

1993) (quoting Schwabenbauer v. Bd. of 67 F.2d 305, 313-14 (2d Cir. 1981) (internal

citations omitted)).

B. As to the Plaintiffs’ Motion to Compel an Audit of the Defendant for February 1, 2007
through December 31, 2008

The Plaintiffs seek an injution requiring Dover to meéts statutory and contractual
obligations to permit a payroll audif its books and recosd Specifically, the Plaintiffs seek “an
injunction prohibiting Dover fronfiailing to produce the few soughtter records in question”.
(Pls.” Reply at 3.)

Pursuant to ERISA 8§ 1132(g)(2), a court magngr‘such . . . legal or equitable relief as
the court deems appropriate.” 29 U.S.C. 8§ 1132J(B{2 “Such relief may include an injunction
directing a defendant to comply with ajterement, imposed by a collective bargaining
agreement, that the defendant permit and cooperéte conduct of aaudit of its records.”

Mason Tenders Dist. Council Welfare Fund v. A.G.1., INn. 03-CV-1238, 2005 WL 1565831,

at *4 (S.D.N.Y. June 8, 2005); Annuity, Pension,liie and Training Fundsf Int’l Union of

Operating Engineers v. Drama Constr. CoNn. 06-CV-6148, 2007 WL 182830 (E.D.N.Y.

June 22, 2007). The right of employee-benaéin trustees to conduct such audits of
contributing employers is consistenitlthe provisions of ERISA. Sdgentral States,

Southeast & Southwest Areas Fendund v. Central Transp., Iné72 U.S. 559, 573, 105 S.
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Ct. 2833, 86 L. Ed. 2d 447 (1985). “[T]he audlitipowers of a benefitlan are limited to
prudent actions furthering the legitimate purposes of the planat EB2.

Furthermore, ERISA provides that “every@oyer shall . . . maintain records with
respect to each of his employees sufficient terene the benefits due or which may become
due to such employees.” 29 U.S.C. § 1059(a){h)is requirement forces employers ‘to furnish
to benefit plans the information needed for phans’ fulfillment of their reporting duties.”

Hanley v. Ocean Beach Club, Inblo. 96-CV-4478, 1998 WL 65990, at *5 (S.D.N.Y. Feb. 18,

1998) (quoting Central State$72 U.S. at 573, 105 S. Ct. 2833)).

It is undisputed that the Plaintiffs are dietil to conduct an audit of Dover, and that
Dover has produced all of the documents necessargnducting an audit for the February 1,
2007 through December 31, 2008 audit period wighetkception of: (1) the fourth quarter 2008
NYS-45 tax form and (2) the 2007 and 2008 Payckeorts. Although thPlaintiffs question
the veracity of the claim, the Defendamaintains that it cannot produce the outstanding
documents because the documents are ritst possession. (Def.’s 56.1 Stmt., 1 118, 119, 121,
Meyer Decl., 11 42, 43, 45; Yamali Decl., 1 17, E@rthermore, the Defendant argues that the
Court should deny the Plaintiffs’ motion becausgd|[legitimate purpose of the Funds is served
through continued insistence upon documentsadl in their possession or upon documents
which Dover does not have in itsgsession”. (Def.’s Br. at 10.)

As an initial matter, the Court agrees thatannot grant the Plaintiffs’ narrow request to
compel the production of documents nothie Defendant’s possession, although not for the
reason asserted by the Defendant. Rather, the Court finds that it would be futile for the Court to

grant the Plaintiffs’ request because, as jouesly stated, the Trust Agreement and ERISA
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provide remedies for this precise situation, naméign the failure to maintain relevant records
impedes the Funds’ ability to audit an employer.

However, the Court can grant summary judgnterthe Plaintiffs on the broader claim in
the complaint to compel an audit foetRebruary 1, 2007 through December 31, 2008 audit
period. The fact that the Deféants do not have possession efthquested records does not

moot a claim to compel an audit. Skespan v. Glover Bottled Gas Coi@0 F.3d 38, 39 (2d

Cir. 1996) (affirming district cort’s grant of summary judgment to the plaintiff-funds on their

motion to compel an audit despite the defendag&ertion that the motion was mooted because

the “relevant records no longer existed”); s¢ésolLa Barbera v. A. Morrison Trucking, Ind\No.
08-CV-3095, 2011 WL 703859, at {E.D.N.Y. Feb. 18, 2011) (gréing the plaintiff-funds’
motion for summary judgment on claim for delinqueontributions assessafter the defendant
failed to provide the requestedoks and records for an audihd holding that, “no amount of
dissembling or excuse will release it fromatdigation” to provide the records under ERISA

and the underlying agreements); Moran v. Sa@seCV-4716, 2007 WL 2710967, at *2, *4

(E.D.N.Y. Sept. 13, 2007) (graing the plaintiff's summaryydgment motion for an order
compelling a payroll audit, despite the defendaciaim that the plaintiff requested records

“many of which ‘have never been created #rmetefore are not in étence’, on the ground
that, “[a]lthough there [was] a dispute as to ieetthe [defendants] ha[d] failed and refused to
submit to an audit, there [was] no disputeathe Plaintiffs’ right to an audit”).

Dover was required by the Trust Agreement tonsitito an audit, and agreed that, in the
event documents that were deemed necessarg tutit were either lost or not maintained, to

pay “a reasonable estimate of amounts due basedsupbrempirical data as may be available”.

(Collection Policies at 3, pg. 6—7Although there is a dispute sswhether Dover has failed
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and refused to submit to an audit by not prawydihe fourth quartedYS-45 form and Paychex
reports, there is no dispute as to the Plaintiffgit to an audit. fus, the Court grants the
Plaintiffs’ summary judgment motioto the extent it seeks andit of the Defendant’s books and
records for the time period of February 1, 2007 to December 31, 2008.

As to the appropriate remedy, the proper pdutre is for the Plaintiffs to conduct the
audit with the information available, and thémecessary, seek thergdties provided by the
underlying agreement. At this stage, the Pldghfve not attempted to conduct an audit based
on the records the Defendant has provided, ametbre have not determined if the Defendant
owes any unpaid contributions. Thus, any conaiitan of whether the Plaiiffs are entitled to
damages, and possibly heightened damagdadk of necessary documentation, would be
premature.

Having found that the Plaintiffs are entitledctmmpel an audit, the Court will afford the
Plaintiffs 60 days from the date of this ordectmduct the audit. WithiB0 days of the date the
audit is completed, if necessary, the Plaintiffsyreabmit a letter to the Court to obtain a trial
date on the issue of damages, including renetieg motion for reasonable attorney’s fees and
costs. _La Barber&2011 WL 703859, at *6 (citgnthe Second Circuit’'s summary order in Reilly

v. Reem Contracting Cor@010 WL 2202947, 380 Fed App’x 16 (2d Cir. June 2, 2010) for the

proposition that, where the defendant disputes the amount of unpaid contributions calculated “the
more prudent approach is to hold a short benahat which [the defendant] can contest the

amount of damages”); New York District Coulmaf Carpenters Pension Fund v. KW Constr.,

Inc., 2010 WL 3958799, at *5 (S.D.N.XBept. 2, 2010) (citing Reillgnd noting “inquiries into
the reasonableness of the Funds’ audits or the adequacy of the defendants’ employee records are

properly left for trial and the proper questiin deciding the Fund’s motion for summary
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judgment is whether defendant has submitted ecilémat raises a factual dispute as to the
amount of damages owing the Fun(lijternal citation omitted).

C. As to the Plaintiffs’ Motion for Summary Judgment on Claims for Unpaid
Contributions and Audit Documents Arising After the Filing of the Complaint

Although the complaint anticipes the possibility that a future audit may need to be
conducted and that unpaid contributions may a¢t¢hgecomplaint is devoid of any specific
allegations that the Defendant has failed to dgmjith a request to audit its books and records
for 2009 and 2010, or that the Defendant owes idngantributions from September of 2010 to
November of 2011. Thus, the Court denies tlan@ffs’ motion for sumnary judgment on their
claims seeking: (1) to collect unpaid contribuBallegedly incurred beeen September of 2010
and November of 2011; and (2) to compebadit of the Defendant’s 2009 and 2010 books and
records. This denial is withoptejudice to the Plaintiffs’ rigito either move to amend the

complaint, or to commence a sepatatéon seeking this relief. _Seéement & Concrete

Workers Dist. Council Welfareunad v. Azzarone Contracting Corplo. 06-CV-2953, 2007 WL

2712314, at *6 (E.D.N.Y. Sept. 13, 2007) (“Acciogly, although plaintiffs suggest that
defendants may be responsible for additional contributions from January 1, 2005 to the present,
plaintiffs do not specifially allege that defendant has faikedcomply with its obligations under
the CBA from January 1, 2005 to the pres#milaintiffs wish to pursue additional
delinquencies, they may initiate goaeate action for relief.”).
[ll. CONCLUSION
For the foregoing reasons, it is hereby:

ORDERED, that the Plaintiffs’ motion for summaydgment to compel an audit of the

Defendant’s books and records for the audit period of February 1, 2007 through December 31,

2008 is granted, and it is further
15



ORDERED, that the Plaintiffs’ motion for summajydgment to compel an audit of the
Defendant’s books and records for 2009 and 2010n®devithout prejudiceand it is further

ORDERED, that the Plaintiffs’ motion for snmary judgment to collect unpaid
contributions allegedly incurrdoetween September of 2010 avovember of 2011 is denied
without prejudice, and it is further

ORDERED, that the Plaintiffs are afforded 60 ddy@m the date of this order to conduct
an audit of the Defendant’s books and records for the February 1, 2007 to December 31, 2008
audit period and, if necesyawithin 30 days of the date tla@dit is completed, the Plaintiffs
may submit a letter to the Court to obtaitnial date on the issugf damages, including
renewing their motion for reasonable attorney’s fees and costs.
SO ORDERED.

Dated: Central Islip, New York
July 23, 2012

/s Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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